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OFFENCES  AGAINST  SOCIETY. 

CHAPTER  I. 

PERJURY. 

(577)  General  frame  of  indictment    Peijury  in  swearing  an  alibi 

for  a  felon. 

(578)  Swearing  as  to  age  in  procuring  money  of  the  United  States 

in  enlisting  in  the  navy  of  the  United  States. 

(579)  At  custom-bouse,  in  swearing  to  an  entry  of  invoice,  in- 

tending to  defraud  the  United  States,  &c.,  under  Act  of 
March  1st,  1823. 

(580)  In  justifying  to  bail  for  a  party  after  indictment  found,  &c. 

(581)  In  giving  evidence  on  the  trial  of  an  issue  on  an  indictment 

for  perjury. 

(582)  On  a  trial  in  the  Supreme  Judicial  Court  of  Massachusetts, 

on  a  civil  action. 

(583)  For  perjury  committed  in  an  examination  before  a  commis- 

sioner of  bankrupts. 

(584)  Against  an  insolvent  in  New  York,  for  a  false  return  of  bis 

creditors  and  estate. 

(585)  Against  an  insolvent  in  Pennsylvania,  for  a  false  account  of 

his  estate. 

(586)  False  swearing  in  answering  interrogatories  on  a  rule  to 

show  cause  why  an  attachment  should  not  issue  for  a  con- 
tempt in  speaking  opprobrious  words  of  the  court  in  a 
civil  suit 

(587)  In  charging  J.  K.  with  larceny  before  a  justice  of  the  peace. 

(588)  In  charging  A.  N.  with  assault  and  battery  before  a  justice. 
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(589)  In  false  swearing  by  a  person  offering  to  vote,  as  to  his  qual- 

ifications when  challenged. 

(590)  In  an  affidavit  to  hold  to  bail,  in  falsely  swearing  to  a  debt. 

(591)  False  swearing  to  an  affidavit  in  a  civil  cause  in  which  the 

defendant  swore  that  the  arrest  was  illegal,  &c.    The 
perjury  in  this  case  is  for  swearing  to  what  the  defendant 
did  not  know  to  be  true. 

(592)  Perjury,  in  an  answer  sworn  to  before  a  master  in  chancery. 

(593)  Perjury  before  a  grand  jury. 

(594)  In  answer  to  interrogatories  exhibited  in  chancery. 

(595)  Committed  at  a  writ  of  trial. 

(596)  Falsely  charging  the  prosecutor  with  bestiality,  at  a  hearing 

before  a  justice  of  the  peace. 

(597)  Subornation  of  perjury  in  a  prosecution  for  fornication,  &c. 

(598)  Subornation  of  perjury  on  a  trial  for  robbery,  where  the 

prisoner  set  up  an  alibi. 

(599)  Subornation  of  perjury  in  an  action  of  trespass. 

(600)  Corruptly  endeavoring  to  influence  a  witness  in  the  U.  S. 

courts. 

(601)  Endeavoring  to  entice  a  witness  to  withdraw  himself  from 

the  prosecution  of  a  felon. 

(602)  Persuading  a  witness  not  to  give  evidence  against  a  person 

charged  with  an  offence  before  the  grand  jury. 

(603)  Inducing  a  witness  to  withhold  his  evidence  as  to  the  execu- 

tion of  a  deed  of  trust,  in  Virginia. 

(604)  Endeavoring  to  suborn  a  person  to  give  evidence  on  the 

trial  of  an  action  of  trespass,  issued  in  the  Supreme  Ju- 
dicial Court  of  Massachusetts. 

(605)  Soliciting  a  woman  to  commit  perjury,  by  swearing  a  child 

to  an  innocent  person,  the  attempt  being  unsuccessful. 

(606)  Soliciting  a  witness  to  disobey  a  subpoena  to  give  evidence 

before  the  grand  jury. 

CHAPTER  n. 
CONSPIRACY. 

(607)  General  form.    Unexecuted  conspiracy. 

(608)  Conspiracy  with  overt  act. 

(609)  Conspiracy  to  rob. 

(610)  Conspiracy  to  murder,  with  an  attempt  to  induce  a  third 

party  to  take  part  in  the  same. 

VI 


Digitized  by 


Google 


BOOK  y.]  ANALYTICAL  TABLE. 

(611)  Conspiracy  to  cheat  prosecutor  by  divers  false  pretences  and 

subtle  means. 
(611^)  Conspiracy  to  cheat  by  fraudulent  devices  and  false  pre- 
tences. 

(612)  Conspiracy  to  defraud  by  means  of  false  pretences  and  false 

writings  in  the  form  and  similitude  of  bank  notes ;  the 
overt  act  being  the  uttering  a  note  purporting  to  be  a 
promissory  note,  &c.,  and  to  have  been  signed,  &c. 
(618)  Conspiracy  to  cheat  prosecutor  by  inducing  him  to  buy  a 
bad  note. 

(614)  To  cheat  by  indirect  means,  &c.,  with  overt  acts  charging 

false  pretences,  &c. 

(615)  Conspiracy  to  cheat  by  false  pretences.     Conspiracy  "by 

divers  false  pretences  and  subtle  means  and  contrivances" 
to  obtain  goods,  &c.,  from  prosecutors.  Overt  acts,  charg- 
ing a  fraudulent  carrying  on  business  by  a  fictitious  name, 
receiving  goods  on  that  basis,  and  fraudulently  concealing 
the  same. 

(616)  Conspiracy  to  obtsun  from  prosecutor  certain  articles  under 

the  pretence  that  defendants  were  the  servants  of  a  third 
party.  Overt  acts,  charging  the  consummation  of  the 
conspiracy. 

(617)  Conspiracy  to  get  prosecutor's  goods  by  false  pretences,  &c. 

(618)  Against  the  officers  of  a  bank,  for  a  conspiracy  to  obtain  by 

fraudulent  means,,  discounts  on  State  stock  to  a  large 
amount 

(619)  Against  same  for  conspiring  to  obtain  by  fraudulent  means 

the  temporary  use  of  a  large  quantity  of  notes  belonging 
to  said  bank  without  paying  interest  for  them. 

(620)  Against  same  for  conspiring  to  appropriate  several  bills  of 

exchange,  &c. 

(621)  Against  same  for  obtaining  money  from  the  bank  by  means 

of  false  entries  and  a  fictitious  drafl. 

(622)  Conspiracy  by  the  maker  of  two  promissory  notes,  and  two 

other  persons,  fraudulently  to  obtain  the  said  notes  from 
the  holder. 

(623)  Conspiracy  and  cheat,  under  pretence  of  being  a  merchant, 

with  overt  act. 

(624)  Conspiracy  to  sell  lottery  tickets. 

(625)  Conspiracy  for  enticing  a  person  to  play  at  unlawful  games, 

&c. 
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•  (626)  Conspiracy  to  make  a  great  riot  and  to  demolish  walls, 
buildings,  and  fences,  with  overt  acts. 

(627)  Second  count,  without  overt  acts* 

(628)  Conspiracy  to  prevent,  by  force  and  arms,  the  use  of  the 

English  language  in  a  German  congregation,  and  to  op- 
pose ^'  with  their  bodies  and  lives,"  and  by  all  means  law- 
ful and  unlawful,  t)ie  introduction  of  any  other  language 
but  the  German.    Overt  acts,  riot  and  assault 

(629)  Conspiracy  to  produce  abortion  on  a  woman  not  quick. 

(630)  Second  count,  with  overt  act 

(681)  Conspiracy  by  persons  confined  in  prison,  to  effect  their  own 
escape  and  that  of  others. 

(632)  By  prisoners,  to  escape ;  with  overt  act,  attempting  to  blow 

up  the  wall  of  a  prison  with  gunpowder. 

(633)  By  prisoners  to  effect  their  escape ;  with  overt  act,  breaking 

'  down  part  of  the  wall  of  the  prison. 

(634)  Conspiracy  to  impose  on  the  public,  by  the  manufacture  of 

spurious  indigo,  with  intent  to  sell  the  same  as  genuine 
indigo  of  the  best  quality. 

(635)  Conspiracy  to  publish  fraudulent  bank  notes,  with  intent  to 

cheat  the  public. 

(636)  Conspiracy  to  defraud  intending  emigrants  of  their  passage- 

money,  by  pretending  to  have  an  interest  in  certain  ships. 

(637)  Conspiracy,  by  false  representation,  to  induce  a  party  to 

forego  a  claim. 

(638)  Conspiracy  to  defraud  the  queen,  by  fraudulently  removing 

goods  subject  to  duties. 

(639)  Conspiracy  to  cast  away  a  vessel,  with  intent  to  defraud  the 

underwriters,  at  common  law.  First  count,  conspiracy  to 
cast  away,  &c. 

(640)  Second  count   Conspiracy  to  defraud  the  underwriters, 

and  as  overt  acts  in  pursuance  thereof,  loading  a 
vessel  with  a  sham  cargo,  exhibiting  her  to  the  un- 
derwriters, and  fraudulently  representing  to  them 
that  the  vessel  contained  specie,  &c. 

(641)  Third  count     Conspiracy  to  defraud  the  underwriters, 

by  falsely  representing  to  them  that  a  vessel  loaded 
with  a  sham  cargo  was  loaded  with  specie,  and  was 
the  property  of  defendants. 

(642)  Fourth  count.    Conspiracy  to  procure  the  insurance,  in 

a  particular  company,  of  certain  boxes  of  hay  as 
boxes  of  dry  goods,  and  then  afterwards  to  cause  the 
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vessel  to  be  butted ;  and  in  pursuance  of  the  con- 
spiracy/as  an  overt  act,  inducing  an  agent  of  tde 
underwriters  to  negotiate  for  them  an  Insunmce. 

(643)  Conspiracy  to  defraud  a  railway  company,  by  travelling 

without  a  ticket  on  some  portion  of  the  line,  obtaining  tc 
ticket  at  an  intermediate  station,  and  then  delivering  it 
up  at  the  terminus,  as  if  no  greater  distance  had  been 
travelled  over  by  the  passenger  than  from  such  interme- 
diate station  to  the  terminus. 

(644)  Against  A.,  B.,  C^  and  D.,  for  a  conspiracy  to  rise  upon  a 

vessel  and  carry  her  to  a  port  occupied  by  an  enemy ; 
with  an  overt  act,  and  against  £.  for  comforting  and  abet- 
ting them,  &c. 

(645)  Conspiracy  to  disturb  a  party  in  the  possession  of  his  lands, 

and  to  deprive  him  of  them. 

Second  count.     Exactly  similar,  without  overt  acts. 

Third  count    To  cut  down  timber  trees. 

Fourth  count    Exactly  the  same,  without  overt  acts. 

(646)  FiAh  count  To  cheat  tenants  for  rent,  by  a  false  claim 

as  landlord. 
Sixth  count     Exactly  similar,  but  without  overt  acts. 

(647)  Seventh  count     To  molest  tenants  by  distresses,  &c. 
Eighth  count     Exactly  similar  witliout  overt  acts. 

(648)  Conspiracy  to  obtain  goods  upon  credit,  and  then  to  abscond 

and  defraud  the  vendor  thereof. 

(649)  Conspiracy  to  defraud  an  illiterate  person,  by  falsely  reading 

to  him  a  deed  of  bargain  and  sale,  as  and  for  a  bond  of 
indemnity. 

(650)  Conspiracy  to  induce  a  person  of  unsound  mind  to  sign  a 

paper  authorizing  the  defendants  to  take  possession  of  his 
goods. 

(651)  Conspiracy  to  procure  the  elopement  of  a  minor  daughter 

from  her  father. 

First  count,  charging  the  conspiracy  with  an  overt  act, 
averring  that,  in  furtherance  of  the  conspiracy,  the 
defendants  aided  the  said  minor  to  elope. 

(652)  Second  count     Conspiracy  to  procure  the  elopement 

of  the  said  minor  with  intent  to  marry  her  to  one  C. 
K. ;  and  overt  act  charging  the  defendant,  &c. 

(653)  Conspiracy  to  inveigle  a  daughter  from  the  custody  of  her 

parents,  for  the  purpose  of  marrying  her  (in  substance). 

(654)  Conspiracy  to  procure  the  defilement  of  a  female. 
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(655)  Conspiracy  to  incite  J.  N.  to  lay  wagers,  &c. ;  overt  act,  actu- 

ally cheating. 

(656)  Conspiracy  at  common  law,  among  workmen,  to  raise  their 

wages  and  lessen  the  time  of  labor. 

(657)  Conspiracy  by  workmen,  &c.,  in  the  employ  of  A.  and  B.,  to 

prevent  their  masters  from  retaining  any  person  as  an 
apprentice. 

(658)  Conspiracy  by  parties  engaged  on  the  public  works,  to  in- 

crease the  rate  of  passage  mooey  and  freight. 

(659)  Conspiracy  to  charge  a  man  with  a  crime. 

(660)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods, 

knowing  them  to  be  stolen,  and  obtaining  money  for  com- 
pounding the  same. 

(661)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods, 

and  thereby  obtaining  money  for  compounding  the  same, 
and  causing  him  to  lay  out  a  sum  of  money  for  the  enter- 
tainment of  the  conspirators  at  one  of  their  houses. 

(662)  Conspiracy  to  charge  a  man  with  an  unnatural  crime,  and 

thereby  to  obtain  money. 

(663)  Conspiracy  to  extort  money  generally  by  criminal  prosecu- 

tion. First  count,  charging  a  conspiracy  to  extort,  by 
commencing  and  continuing  a  prosecution. 

(664)  Second   count,  charging  a  prosecution   already  com- 

menced, and  a  conspiracy  to  extort  money  by  pro- 
posing to  suppress  it 

(665)  Third  count,  charging  a  conspiracy  to  extort,  by  prom- 

ising to  compromise  a  then  pending  prosecution. 

(666)  Conspiracy  to  impoverish  the  prosecutor,  and  hindering  him 

from  exercising  his  lawful  trade  as  a  tailor,  with  an  overt 
act,  setting  forth  the  consummation  of  the  conspiracy. 

(667)  Conspiracy  to  defame  a  public  officer.     First  count,  con- 

spiracy to  defame  by  charging  corrupt  conduct 

(668)  Second  count     Same,  setting  out  the  matter  charged. 

(669)  Third  count     By  charging  the  prosecutor  with  having 

been  guilty  of  corruption  in  a  particular  case. 

(670)  Conspiracy  to  defeat  public  justice  by  giving  false  evidence, 

and  suppressing  facts,  on  a  charge  of  felony. 

(671)  Conspiracy  to  indict  a  person  for  a  capital  offence,  who  was 

acquitted  on  the  trial. 

(672)  Conspiracy  to  induce  a  material  witness  to  suppress  his  tes- 

timony. 

(673)  Same  as  last  in  another  shape. 
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CHAPTER  III. 

NUISANCE. 

(674)  Greneral  frame  of  indictment 

OBSTRUCTIONS  TO   HIGHWAYS    AND    WATERC0UR8BS. 

(675)  Erecting  a  gate  across  a  public  highway. 

(676)  Erecting  and  continuing  a  house,  part  of  which  was  on  the 

highway. 

(677)  Obstructing  a  common  highway,  by  placing  in  ft  drays. 

(678)  Same,  with  filth,  &c. 

(679)  Letting  off  fireworks  in  the  public  street 

(680)  Keeping  a  pond  of  stagnant  water  in  a  city. 

(681)  Placing  a  quantity  of  foul  liquor,  called  « returns,"  in  the 

highway. 

(682)  Laying  dung  near  a  public  street,  whereby  the  air  was  in- 

fected, and  inhabitants  annoyed. 

(683)  Letting  wagons  stand  in  a  public  street,  so  as  to  incommode 

passengers. 

(684)  Placing  casks  in  the  highway. 

(685)  Leaving  open  an  area  on  foot  pavement  in  a  street 

(686)  Laying  dirt  in  a  footway. 

(687)  Keeping,  a  ferocious  dog. 

(688)  Profane  swearing  in  a  public  street 

(689)  Obstructing  townways  in  Massachusetts,  under  the  Stat  of 

1786,  ch.  67,  §  7,  and  1786,  ch.  81,  §  6. 

(690)  Blocking  up  the  great  square  of  a  town-house  in  Pennsyl- 

vania. 

(691)  Erecting  a  wooden  building  on  public  square  of  a  village  in 

Vermont 

(692)  Throwing  dirt  upon  a  public  lot 

(693)  Stopping  an  ancient  watercourse,  whereby  the  water  over- 

flowed the  adjoining  highway,  and  damaged  the  same. 

(694)  Diverting  a  watercourse  running  into  a  public  pond  or  reser- 

voir. 

(695)  Obstructing  a  watercourse  called  "  Peg's  Run." 

(696)  Permitting  waters  of  a  mill  to  overiflow. 

(697)  Obstructing  an  ancient  watercourse,  whereby  a  public  high- 

way was  overflowed  and  spoiled.  '• 

(698)  Erecting  a  dam  on  a  navigable  river. 

(699)  Erecting  obstructions  on  a  navigable  river. 
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(700)  Obstructing  a  river  which  is  a  public  highway,  by  erecting 

a  fish-trap  or  snare  in  it  called  ^  putts." 

(701)  Damming  creek. 

(702)  Obstruction  of  fish  in  the  River  Susquehanna,  under  the  Act 

of9th  March,  1771. 

(703)  Obstructing  a  harbor  by  erecting  in  it  piles,  &c. 

(704)  Negligently  permitting  fences  to  remain,  during  the  crop 

season,  less  than  five  feet  high,  under  the  Nordi  Carolina 

statute. 

[^For  non-repairing  roads,  see  posty  781,  ^J] 

UNWHOLESOME    SMELLS,  ETC. 

(705)  General  form  for  nuisance  in  carrying  on  unwholesome  oc- 

cupations near  to  habitations  or  public  highways. 

(706)  Carrying  on  the  trade  of  a  trunk-maker  near  to  houses,  so 

as  to  become  a  nuisance. 

(707)  Erecting  a  soap  manufactory  near  a  highway  and  dwelling- 

house. 

(708)  Nuisance  by  deleterious  smoke  and  vapors. 

(709)  Nuisance  by  rendering  water  unfit  to  drink. 

(710)  Keeping  gunpowder  in  a  city, 

(711)  Keeping  hogs  in  a  city.     First  count,  placing  hogs  in  a  cer- 

tain messuage,  &c.,  and  feeding  them,  so  as  to  generate  a 
stench,  <Scc. 

(712)  Second  count,  keeping  hogs  near  the  dwelling-houses 

of  divers  citizens,  &c.,  and  near  the  public  highways. 

(713)  Third  count,  afler  averring  defendant  to  be  the  owner 

of  a  large  building,  &c.,  charges  him  with  introducing 
into  it  great  numbers  of  hogs,  &c. 

(714)  Boiling  bullock's  blood  for  making  colors,  near  to  public 

ways. 

(715)  Keeping  a  distillery  near  public  streets. 

(716)  Exposing  a  child,  infected  with  small-pox,  in  the  public 

streets. 

(717)  Against  a  parent  for  not  giving  his  deceased  child  a  Chris- 

tian burial. 

(718)  Bringing  a  horse  infected  with  the  glanders  into  a  public 

place. 

(719)  Against  owner  of  land  for  erecting  offensive  buildings. 

(720)  Keeping  a  privy  in  a  street 

(721)  Keeping  a  privy  near  an  adjoining  house. 
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DI80BDEBLT  AND   OAMINO-HOUSBS. 

(722)  IMsorderly  house,  Ac.    Form  used  in  New  York. 

(723)  Second  count     Gktming-houses,  &c. 

(724)  Disorderly  house.     Form  in  use  in  Massachusetts. 

(725)  Keeping  a  common  bawdy  house  in  Massachusetts. 

(726)  Against  keeper  of  house  of  ill-fame.    Rev.  Sts.  Mass.  ch. 

ISO,  §  8  Stat  1849,  ch.  84. 
(726^)  Same  under  Mass.  Stat.  1855,  ch.  405. 

(727)  Keeping  brothel  in  Hamilton  County,  under  Ohio  statute. 

(728)  Keeping  disorderly  tavern,  under  Ohio  statute. 

(729)  Disorderly  house.     Form  used  in  Philadelphia. 
(780)  Second  count    Tippling-house. 

(731)  Another  form  for  same. 

(782)  Disorderly  house,  under  Vermont  Rev.  Stat  §  9,  ch.  99. 

(733)  Keeping  a  disorderly  house,  and  fighting  cocks,  <&c.,  at  com- 
^  mon  law. 

(734)  Disorderly  house.     Form  used  in  South  Carolina. 

(735)  Letting  house  to  woman  of  ill-fame,  at  common  law. 

(736)  Keeping  a  gaming-house,  at  common  law. 

(737)  Second  count     Gaming  room. 

(738)  Keeping  a  common  gaming-house,  at  common  law.   Another 

form,  omitting  the  averment  in  last  of  playing  rouge  et 
noir. 

(739)  Same,  the  game  played  being  hazard. 

(740)  Same,  and  permitting  persons  unknown  to  play  at  E.  O. 

(741)  Gaming-house.     Form  in  use  in  New  York. 

(742)  Against  an  inn-holder,  in  Massachusetts,  for  allowing  nine- 

pins, dbc,  to  be  played  on  his  premises. 

(743)  Against  same  for  keeping  gaming  cocks,  under  Rev.  Sts.  ch. 

47,  f  8. 

(744)  Against  tavern-keeper  for  permitting  unlawful  gaming,  in 

Pennsylvania. 

(745)  Against  a  person  in  same,  for  keeping  a  gambling  device 

called  sweat-cloth. 

(746)  Second  count    Common  gaming-house. 

(747)  Gambling  under  Pennsylvania  Act  of  1847.     First  count, 

keeping  a  room  for  gambling. 

(748)  Second  count,  exhibiting  gambling  apparatus. 

(749)  Third  count,  aiding  persons  unknown  in  keeping  a 

gambling  table. 
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(750)  Fourth  count,  persuading  T.  S.  to  visit  a  gambling 

room. 

(751)  Against  a  tavern-keeper  for  holding  near  his  house  a  horse- 

race, under  the  Pennsylvania  statute. 

(752)  Masquerade,  under  Pennsylvania  statute  of  15th  of  Febru- 

ary, 1808. 

(754)  Gaming  in  Alabama.     First  count,  playing  at  cards. 

(755)  Keeping  a  gaming-table  in  Alabama. 

PBOFANATIOK    OP  LOBD's   DAT. 

(756)  At  common  law,  for  nuisance  in  an  open  profanation  of  the 

Lord's  day,  by  keeping  shop. 

(757)  Keeping  shop  open,  or  trafficking  on  the  Sabbath,  on 

Charleston  Neck. 

(758)  Doing    business    on    Sunday,  against  the  Massachusetts 

statute. 

UNWHOLESOME  MEAT,   ETC. 

(759)  Selling  unwholesome  meat   Rev.  Sts.  of  Mass.  ch.  171,  §  11. 

(760)  For  adulterating  bread  for  the  purpose  of  sale.     Rev.  Sts. 

ofMass.  ch.  31,  §  12. 
(760^)  Selling  adulterated  milk  in  Massachusetts. 

(761)  Selling  adulterated  medicine.   Mass.  Stat  1853,  ch.  394,  §  1. 

(762)  Selling  a  diseased  cow  in  a  public  market 

(763)  Offering  putrid  meat  for  sale. 

(764)  Another  form  for  the  same. 

SCANDALOUS   EXHIBITIONS   AND   INDECENT  EXPOSUBE. 

(765)  Exhibiting  scandalous  and  libellous  effigies,  and  thereby 

collecting  a  crowd,  &c.     First  count 

(766)  Keeping  a  house  in  which  men  and  women  exhibit  them- 

selves naked,  &c,  as  ^  model  artists." 

(767)  Bathing  publicly  near  public  ways  and  habitations. 

(768)  Public  exposure  of  naked  person. 

(769)  Exposing  the  private  parts  in  an  indecent  posture. 

(770)  Same,  under  §  8,  ch.  444,  Vermont  Rev.  Sts.    First  count, 

exposure  to  divers  persons,  dbc. 

(771)  Second  count.    Exposure  in  the  presence  of  one  Folly 

P. 

(772)  Third  count.  Exposure  in  the  presence  of  Polly  P.  and 

divers  other  persons  to  the  jurors  unknown, 
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(773)  Another  form  for  the  same  in  North  Carolina,  there  being 

no  allegation  of  the  presence  of  lookers  on. 

LEWDNESS   AND   DBUNKENNESS. 

(774)  Lewdness  and  lascivious  cohabitation,  in  Massachusetts. 

First  count,  lascivious  behavior  by  lying  in  bed  openly 
with  a  woman. 

(775)  Second  count     Lascivious   behavior,  by  putting  die 

arms  openly  about  a  woman,  &c. 

(776)  Lascivious  cohabitation,  at  common  law. 

(777)  Lewdness,  &c.,  by  a  man  and  woman  unlawfully  cohabiting 

and  living  together. 

(778)  Notorious  drunkenness. 

COMMON   SCOLD,  NIGHT-WALKEB,  BARRATOR. 

(779)  Common  scold. 
(779i)  Night-walker. 

(780)  Barratry. 

NON-REPAIRINO   OF  ROADS. 

(781)  Agfdnst  inhabitants  of  a  township  for  not  repairing  a  high- 

way situate  within  the  township. 

(782)  Against  a  county  for  suffering  a  public  bridge  to  decay. 

(783)  Against  the  inhabitants  of  a  parish  for  not  repairing  a  com- 

mon highway. 

(784)  Against  a  corporadcm  of  a  town  for  suffering  a  watercourse 

which  supplied  the  inhabitants  with  water,  and  which 
they  were  bound  to  cleanse,  &c.,  to  be  filthy  and  unwhole- 
some. 

(785)  Information  in  New  Hampshire  against  a  town  for  refusing 

to  repair,  &c. 

(786)  Against  the  inhabitants  of  a  town  for  not  repairing  a  high- 

way, in  Massachusetts. 

(787)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  repair 

road. 

(788)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a 

road,  &c 

(789)  Against  overseer  in  North  Carolina  for  refusing  to  repair 

road. 

(790)  Against  commissioner  in  South  Carolina  for  refusing  to  re- 

pair road. 

(791)  Against  overseer  in  Alabama  for  same. 
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YIOLATIONS   OF  LICEH8E  LAWS. 

(792)  Presuming  to  be  a  common  seller  of  wine,  under  the  Mune 

statute. 

(793)  Selling  liquors  by  retail,  in  New  Hampshire. 

(794)  Dealing  in  liquor,  Sec,,  without  license,  under  §  1,  ch.  83, 

Vermont  Rev.  Sts. 

(795)  Selling  liquor  by  the  small,  under  same. 

(796)  Selling  liquor,  &c.,  under  Mass.  Bev.  Sts.  ch.  47,  §  1. 

(797)  Another  form  under  same  section. 

(798)  Under  Rev.  Sts.  ch.  47,  §  2. 

(799)  Another  form  under  same. 

(800)  Under  Rev.  Sts.  ch.  47,  S  2. 

(801)  Another  form  under  same. 

(802)  Another  form  under  same. 

(803)  Another  form,  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant 

is  licensed  to  sell  wine,  &c. 

(804)  Another  form  under  same. 

(805)  Another  form  under  same. 

(806)  Another  form  under  same. 

(807)  Selling  liquor  without  license,  under  Mass.  Rev.  Sts.  ch.  47, 

§3. 

(808)  Another  form  under  same. 

(809)  Another  form  under  same. 

(810)  Violation  of  license  laws  in  Rhode  Island. 

(811)  Same  in  New  York. 

(812)  Same  in  New  Jersey. 

(813)  Same  in  Pennsylvania. 

(814)  Another  form  for  same,  being  that  used  in  Philadelphia. 

(815)  Same  in  Virginia. 

(816)  Same  in  North  Carolinife. 

(817)  Same  in  Alabama. 

(818)  Same  in  Kentucky. 

(819)  Same  in  Tennessee. 

(820)  Same  in  Mississippi. 

OFFENCES   TO   DEAD  BODIES. 

(821)  Digging  up  and  taking  away  a  dead  body  from  a  church- 

yard, at  common  law. 

(822)  Removal  of  dead  body,  under  Massachusetts  statute. 

(823)  Disinterring  dead  body,  in  New  Hampshire. 
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(824)  Eemoving  a  body  from  its  grave  where  there  are  near  rela- 

tives, under  Ohio  statute. 

(825)  Same  in  Indiana. 

(826)  Selling  the  body  of  a  capital  convict  for  dissection,  dissec- 

tion being  no  part  of  the  sentence. 

(827)  Preventing  the  interment  of  a  dead  body  by  an  arrest. 

OFFENCES    AGAINST   THE   LOTTERY   LAWS. 

(828)  Selling  lottery  tickets^    General  frame  of  indictment 

(829)  Same  where  ticket  is  lost  or  destroyed,  or  in  defendant's  pos- 

session. 

(830)  Selling  ticket  in  New  Hampshire. 

(831)  Same  in  Massachusetts. 

(832)  Advertising  lottery  ticket  in  same,  under  Stat.  1825,  ch.  184. 

(833)  Selling  lottery  tickets  in  same,  under  Stat  1825,  ch.  184, 

§1. 

(834)  Selling  ticket  in  New  York. 

(835)  Another  form  for  same.  , 

(836)  Promoting  lottery  in  same,  being  the  form  in  common  use. 

(837)  Carrying    on    lottery    whose    description    is    unknown   to 

jurors. 

(838)  Selling  lottery  policy  in  Pennsylvania,  under  Act  of  March 

16,  1847. 

(839)  Selling  ticket  in  same,  under  same. 

(840)  Same  under  repealed  Act  of  March  1,  1833.     First  count, 

sale  of  ticket,  ticket  being  set  forth. 

(841)  Second  count     Conspiracy  to  sell  a  lottery  ticket,  Sec, 

the  defendant  being  singly  charged  with  a  conspiracy 
with  others  unknown. 

(842)  Same  in  Virginia. 

(843)  Selling  lottery  tickets,  under  Ohio  statute. 

(844)  Opening  up  a  lottery  scheme,  called  "  the  Western  Reserve 

Art  Union,"  under  Ohio  statute. 

(845)  Publishing  scheme  of  chance,  under  Ohio  statute. 

CHAPTER  IV. 

BIOT,  AFFRAY,  TUMULTUOUS  CONDUCT,  RESCUE,  PRISON  BREACH.  ETC.; 
RESISTANCE  TO  AND  ASSAULT  ON  OFFICERS  OF  JUSTICE. 

RIOT   AND   AFFRAY. 

(846)  General  frame  of  indictment  for  riot 

(847)  Affray  at  common  law. 
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(848)  Unlawful  assembly  and  assault 

(849)  Riot,  and  hauling  away  a  wagon. 

(850)  Riot,  in  breaking  the  windows  of  a  man's  house. 

(851)  Riot,  and  disturbing  a  literary  society,  under  Ohio  statute. 

(852)  Obstructing  authorities,  under  Ohio  statute. 

(853)  Obstructing  authorities  and  preventing  a  proclamation  at  a 

riot,  under  Ohio  statute. 

(854)  Riot,  and  refusing  to  disperse  on  proclamation  being  made, 

under  Ohio  statute. 

(855)  Riot,  and  pulling  down  a  dwelling-house  in  the  possession 

of  prosecutor. 

(856)  Riot  and  false  imprisonment. 

(857)  Disturbing  the  peace,  &c.,  on  land  occupied  by  the  United 

States  for  an  arsenal. 

DISTUUBANCE   OP   ELECTIONS. 

(858)  Disturbance  of  elections,  in  Massachusetts. 

(859)  Another  form  for  same. 

(860)  Interrupting  a  judge  of  the  election,  in  Pennsylvania. 
[^For  corrupt  interference  with  elections,  see  posty  1016.] 

DISTUBBING   RELIGIOUS   MEETING. 

(861)  Disturbing  a  religious  meeting,  under  the  Virginia  statute. 

(862)  Same,  under  Rev.  Sts.  Mass.  ch.  130,  §  171. 

(863)  Disturbing  a  congregation  worshipping  in  a  church,  at  com- 

mon law. 

(864)  Disturbing  same  in  a  dwelling-house. 

(865)  Dressing  in  a  woman's  clothes,  and  disturbing  a  congrega- 

tion at  worship. 

GOING   ARMED,   ETC. 

(866)  Going  armed,  &c.,  to  the  terror  of  the  people,  at  common 

law. 

(867)  Carrying  a  dangerous  weapon,  under  Indiana  Rev.  Sts. 

(868)  Maliciously  firing  guns  into  the  house  of  an  aged  woman, 

and  killing  a  dog  belonging  to  the  house. 

(869)  Breach  of  peace,  tumultuous  conduct,  &c.,  in  Vermont. 

REFUSING  TO   QUELL   RIOT,   ETC. 

(870)  Refusing  to  aid  a  constable  in  quelling  a  riot 

(871)  Refusing  to  assist  a  constable  in  carrying  offender  to  prison. 
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RESCUE,   ETC. 

(872)  Assault  and  rescue. 

(873)  Against  two  for  a  rescue,  one  of  them  being  in  custody  of  an 

officer  of  the  marshal's  court,  upon  process,  &c. 

(874)  Assault,  and  rescuing  goods  seized  as  a  distress  for  rent  after 

a  fraudulent  removal. 

(875)  Assault  on  an  officer  of  justice,  and  taking  from  him  goods 

which  had  been  seized  by  him  on  execution. 

(876)  Rescuing  goods  distrained  for  rent  of  a  house. 

(878)  Prison  breach. 

ASSAULT   OK  AND   RESISTANCE   TO   OFFICERS,   ETC. 

(879)  Assault  on  a  constable,  &c. 

(880)  Another  form  for  same. 

(881)  Second  count     Averring  arrest  of  defendant  by  said 

constable,  &c.,  and  proceedings  before  a  justice  of  the 
peace,  upon  which  defendant  was  committed  in  de- 
£iult  of  bail,  charging  resistance  by  defendant  to  the 
officer  when  detaining  him  in  custody. 

(882)  Resistance  to  a  constable  employed  in  the  arrest  of  a  fugi- 

tive charged  with  larceny. 

(883)  Resistance  to  a  peace-officer  in  the  performance  of  his  du- 

ties ;  form  used  in  New  York. 

(884)  Resisting  constable,  while  serving  State  warrant,  under  Ohio 

statute. 

(885)  Resistance  to  the  marshal  of  the  United  States  in  the  ser- 

vice of  a  writ  of  arrest. 

(886)  Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad  re^ 

spondendunij  issued  by  a  justice  of  the  peace. 

(887)  Assault,  with  intention  to  obstruct  the  apprehension  of  a 

party  charged  with  an  offence. 

(888)  Assault  on  a  deputy-jailer  in  the  execution  of  his  office. 

(889)  Resisting  a  sheriff  in  execution  of  his  office.     First  count, 

assault  on  sheriff  at  common  law. 

(890)  Second  count.    The  same  under  statute,  specially  set- 

ting out  the  execution  which  the  sheriff  was  serving, 
&c 

(891)  Assault  on  police  officer  of  the  city  of  Boston. 

(892)  Assaulting  a  person  specially  deputized  by  a  justice  of  the 

peace  to  serve  a  warrant 
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(893)  Assaulting  peace  or  revenue  officers  in  the  execution  of 

their  duties. 

(894)  Resisting  an  officer  of  the  customs  in  the  discharge  of  his 

duty. 


CHAPTER  V. 

COMPOUNDING  FELONY.     .- 

(895)  At  common  law,  for  compounding  a  felony. 

(896)  Compounding  misdemeanor.    (Stat.  18  £liz.)     First  count 

CHAPTER  VI. 

MISCONDUCT   IN  OFFICE ;   INCLUDING   EXTORTION,  NEGLECT   OF  DUTY, 
ESCAPE,  AND  CRUELTY  TO  SEAMEN,  CHILDREN,  AND  PAUPERS. 

(897)  Against  a  magistrate,  for  committing  in  a  case  where  he  had 

no  jurisdiction. 

(898)  Against  a  magistrate,  for  neglect  of  duty  at  a  riot 

First  count,  for  neglecting  to  read  the  riot  act 

(899)  Against  a  justice  of  the  peace,  for  proceeding  to  the  duties 

of  his  office  in  a  state  of  intoxication. 

(900)  Against  a  justice  of  the  peace,  for  issuing  a  warrant  without 

oath,  using  falsely  the  name  of  a  third  party  as  prosecutor. 

(901)  Against  a  justice  of  the  peace  in  Pennsylvania,  for  refusal 

to  deliver  transcript  to  party  demanding  it 

(902)  Against  a  justice  of  the  peace  in  Massachusetts,  for  extor- 

tion generally. 

(903)  Against  a  justice  of  the  peace,  for  extorting  fees  for  discharg- 

ing a  recognizance,  and  for  not  returning  the  same  to  the 
court  for  which  it  was  taken. 

(904)  Against  a  constable,  for  extorting  money  of  a  person  appre- 

hended by  him  upon  a  warrant,  to  let  him  go  at  large. 

(905)  Against  a  constable,  for  neglecting  to  execute  a  warrant  in 

a  civil  case. 

(906)  Against  a  constable,  for  neglecting  to  execute  a  justice's 

warrant  for  the  apprehension  of  a  person. 

(907)  Against  a  constable,  for  extorting  and  obtajning  money 

under  color  of  discharging  a  bench  warrant 

(908)  Against  constables,  for  neglecting  to  attend  the  sessions. 

(909)  Against  a  high  constable,  for  not  obeying  an  order  of  ses- 

sions. 
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TOLL  COLLECTORS. 

(910)  Against  a  toll  collector^  for  extorting  toll  from  a  person  who 

had  compounded. 

INNKEEPERS. 

(91 1)  Against  an  innkeeper,  for  not  receiving  a  guest,  he  having 

room  in  his  inn  at  the  time. 

(912)  Against  an  innkeeper  refusing  to  entertain  foot  travellers. 

ATTORNEY. 

(913)  Against  an  attorney,  for  buying  a  note,  on  New  York  Stat. 

sess.  41,  c.  259,  <&c. 

KASTER  FOR   MISCONDUCT   OP   SERVANT. 

(914)  Against  a  master,  for  neglecting  to  provide  an  apprentice  of 

tender  years  with  sufficient  food,  clothing,  bedding,  and 
other  necessaries. 

(915)  Against  a  mistress,  for  not  providing  sufficient  food  for  a 

servant,  keeping  her  without  proper  warmth,  &c. 

OVERSEERS   FOR   CRUELTY. 

(916)  Against  overseers,  for  cruelty  to  a  pauper. 

JUROR  FOR  NOT   SERVING. 

(917)  Against  a  juror,  for  not  appearing  when  summoned  on  a 

coroner's  inquest 

REFUSING  TO    SERVE  IN   OFFICES. 

(918)  For  refusing  to  serve  the  office  of  overseer  of  the  poor. 

(919)  For  refusing  to  execute  the  office  of  constable. 

(920)  For  refusing  to  take  the  office  of  chief  constable,  being 

duly  elected  at  the  quarter  sessions. 

JAILER,  ETC.,  FOR  ESCAPE. 

(921)  Against  a  jailer,  for  a  voluntary  escape. 

(922)  Same,  where  the  party  escaping  was  committed  by  a  judge 

as  a  fugitive  from  justice. 

(923)  Against  a  constable,  for  a  negligent  escape. 
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PRISONER,  FOR  ESCAPE. 

(924)  Against  a  prisoner,  for  escape  out  of  custody  of  constable. 

OFFICERS    OP   VESSELS. 

(925)  Inflicting  cruel  and  unusual  punishment  on  one  of  the  crew 

of  a  vessel,  &c. 

(926)  Against  same  for  same^  the  punishment  being  beating  and 

wounding,  &c. 

(927)  Second  count     Specifying  the  punishment  more  mi- 

nutely. 

(928)  Confining  a  boy  in  run  of  a  ship,  &c. 

(929)  Second  count     Refusing  suitable  food. 

(930)  Another  form,  withholding  suitable  food,  <&c. 

(931)  Forcing,  &c.,  a  seaman  ashore  in  a  foreign  port 

(932)  Second  count.     Same  in  another  form. 

(933)  Third  count     Leaving  behind  seaman. 

(934)  Leaving  seaman  in  foreign  port. 

(935)  Refusing  to  bring  home  a  seaman. 

(936)  Another  form  for  same. 

(937)  Against  the  captain  of  a  vessel,  for  bringing  into  the  port 

a  person  with  an  infectious  disease,  under  the  Pennsyl- 
vania Act 

(938)  Against  a  captain  of  a  vessel,  for  not  providing  wholesome 

meat  for  his  passengers. 

CHAPTER  Vn. 

LIBEL,  BLASPHEMY,  AND  THREATENING  LETTER. 

(939)  Greneral  frame  of  indictment 

(940)  Libel  on  an  individual  generally. 

(941)  Publishing  generally. 

(942)  Posting  a  man  as  a  scoundrel,  &c. 

(943)  Libel  upon  an  attorney,  contained  in  a  letter. 

(944)  Publishing  an  ex  parte  statement  of  an  examination  before  a 

magistrate  for  an  offence  with  which  the  defendant  was 
charged.  • 

(945)  Information  for  writing  and  publishing  a  libel  against  the 

king  and  government 

(946)  For  publishing  the  same  in  other  newspapers. 

(947)  Libel  on  the  President  of  the  United  States. 

(948)  Another  form  for  same. 
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(949)  Libel  on  a  judge  and  jury  when  in  the  execution  of  their  duties. 

(950)  Libel  on  a  sheriff,  attributing  to  him  improper  motives  and 

conduct,  in  getting  up  petitions,  &c.,  for  the  locating  of 
the  seat  of  justice  in  a  particular  county. 

(951)  Libel  on  a  justice  of  the  Police  Court  in  Boston,  .&c. 

(952)  Libel  on  an  officer,  said  libel  consisting  of  a  paper  alleged 

to  have  been  read  by  the  defendant  at  a  public  meeting, 
but  which  was  in  the  defendant's  possession,  or  destroyed, 
and  consequently  was  not  produced  to  the  grand  jury. 

(953)  Seditious  libel.     The  libellous  matter  consisting  in  an  ad- 

dress to  the  electors  of  Westminster,  of  which  the  de- 
fendant was  the  representative,  charging  the  government 
with  trampling  upon  the  people,  &c. 

(954)  Publishing  at  a  time   of  popular  commotion  resolutions 

attacking  the  government  as  blood-thirsty,  &c. 

(955)  Libel  in  German,  in  the  Circuit  Court  of  the  United  States. 
(95 G)  Libel  in  French  against  a  foreign  potentate. 

(957)  Sending  a  letter  to  a  commission  of  revenue  in  the  United 

States  containing  corrupt  proposals. 

(958)  Writing  a  seditious*  letter,  with  intent  to  excite  fresh  dis- 

turbance in  a  district  in  a  state  of  insurrection. 

(959)  Hanging  a  man  in  effigy. 

(960)  Insulting  a  justice  in  the  execution  of  his  office. 

(961)  For  seditious  words. 

(962)  Another  form  for  same. 

(963)  Uttering  blasphemous  language  as  to  God. 

(964)  Same  under  Rev.  Stat  Mass.  ch.  130,  §  15. 

(965)  Blaspheming  Jesus  Christ 

(966)  Blaspheming  the  Holy  Ghost 

(967)  Composing  and  publishing  blasphemous  libel. 

(968)  Obscene  libel.   First  count,  not  setting  forth  libellous  matter. 
C969)  Second  count     Publishing  an  obscene  picture. 

(970)  Exhibiting  obscene  pictures. 

(971)  Against  the  printer  of  a  newspaper  for  publishing  an  adver- 

tisement by  a  married  woman,  offering  to  become  a  mis- 
tress. 

(972)  Indictment  for  threatening  to  accuse  of  an  infamous  crime. 

(973)  Sending  a  letter,  threatening  to  accuse  a  person  of  a  crime. 

Mass.  Eev.  Sts.  ch.  125,  f  17. 

(974)  Sending  a  letter  threatening  to  burn  a  dwelling-house. 

Mass.  Rev.  Sts.  ch.  125,  §  17. 

(975)  Sending  a  threatening  letter. 
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CHAPTER  VIII. 

OFFENCES  AGAINST  FOREIGN  MINISTERS. 

(976)  Assault  on  a  foreign  minister. 

(977)  Contempt  of  the  person  of  a  foreign  minister,  by  threaten- 

ing  bodily  harm  to  another  in  his  presence. 

(978)  Arresting  a  foreign  minister. 

(979)  Second  count     Imprisoning  same. 

(980)  Third  count     Same  stated  more  specially. 

(981)  Third  count     Same  in  another  shape. 

(982)  Issuing  process  against  a  foreign  minister. 

(983)  Opening  and  publishing  letter  of  foreign  minister. 

CHAPTER  IX. 

BIGAMY,  ADULTERY,  FORKICATION. 

(984)  [So  far  as  these  offences  approach  open  lewdness  and  las- 

civiousness,  they  are  examined  ante,  705-776,  where  the 
general  principles  applying  to  them  as  such  are  con- 
sidered.] 

(985)  Bigamy  generally. 

(986)  Polygamy  in  Massachusetts. 

(987)  For  polygamy,  by  continuing  to  cohabit  with  a  second  wife 

in  Mass.  Rev.  Sts.  of  Mass.  ch.  130,  §  2. 

(988)  Bigamy  in  New  York. 

(989)  Bigamy  in  Pennsylvania,  against  the  man. 

(990)  Bigamy  in  Pennsylvania,  against  the  woman. 

(991)  Bigamy.     Where  the  first  marriage  took  place  in  Virginia, 

under  the  Ohio  statute. 

(992)  Bigamy.     Where  the  first  marriage  took  place  in  another 

county  of  Ohio. 

(993)  Bigamy  in  North  Carolina. 

(994)  Polygamy  under  §§  5,  6,  ch.  96,  Rev.  Sts.  Vermont,  where 

both  marriages  were  in  other  States  than  that  in  which 
the  offence  is  indicted. 

(995)  Adultery  in  Massachusetts,  under  Rev.  Sts.  ISO,  §  1,  against 

both  parties  jointly. 

(996)  Adultery  by  a  married  man  with  a  married  woman,  in  Mas- 

sachusetts. 

(997)  Adultery  in  Pennsylvania,  &g^inst  the  man. 
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(998)  Same  against  the  woman. 

(999)  Living  in  a  state  of  adultery,  under  Ohio  statute.     A  mar- 

ried woman  deserting  her  husband,  &c. 

(1000)  Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a 

joint  offence,  in  Virginia. 

(1001)  Adultery  in  North  Carolina,  against  both  parties  jointiy. 

(1002)  Fornication  and  bastardy  in  South  Carolina,  against  the 

man. 

(1003)  Same  in  Pennsylvania. 

(1004)  Same  against  a  woman. 

CHAPTER  X. 

USURPATION;  FORESTALLING;  HOLDING  ILLEGAL  VENDUE;  MAINTE- 
NANCE; BRIBERY;  CORRUPTION  AND  DOUBLE  VOTING  AT  ELECTIONS; 
BETTING  AT  AN  ELECTION;  EMBRACERY;  BETTING  AT  A  HORSE- 
RACE ;  RUNNING  A  HORSE  AT  A  HORSE-RACE  ;  WINNING  MONEY  AT 
CARDS  ;  BREACH  OF  THE  PILOT  LAWS  IN  MASSACHUSETTS. 

USURPATION,  ETC. 

(1005)  Usurpation,  under  Ohio  statute. 

(1006)  Another  form. 

FORESTALLING,  ETC. 

(1007)  Forestalling. 

(1008)  Regrating. 

(1009)  Engrossing. 

HOLDING   VENDUE   WITHOUT  AUTHORITY. 

(1010)  Against  a  person  for  holding  a  vendue  without  authority, 

under  the  Pennsylvania  statute. 

MAINTENANCE,  ETC. 

(1011)  Maintenance. 

BRIBERY,  ETC. 

(1012)  Attempting  corruptly  to  induce  a  member  of  the   State 

House  of  Representatives,  who  was  one  of  the  committee 
of  banks,  to  aid  in  procuring  the  recharter  of  a  particu- 
lar bank,  at  common  law. 

(1013)  Endeavoring  to  bribe  a  constable. 

(1014)  Bribery  of  a  judge  of  the  United  States,  on  the  Act  of 

April  30,  1790,  §  21. 
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(1015)  Against  a  justice  of  the  Court  of  Common  Fleas  for  accept- 

ing a  bribe. 

CORBUPT   INTERFEBENCE   WITH   ELECTIONS, 

(1016)  Corrupt  interference  with  an  election.    First  count,  offering 

money  to  a  voter  to  vote  for  a  particular  member  of  Par- 
liament 

(1017)  Second  count.     Actually  giving  a  bribe. 

(1018)  Attempting  to  influence  a  voter  by  threatening  to  discharge 

him  from  employment     Mass.  Stat  1852,  ch.  321. 

(1019)  Illegal  voting,  under  Be  v.  Sts.  ch.  4.     First  count,  Rev. 

Sts.  ch.  4,  §  6. 

(1020)  Voting  more  than  once,  imder  Ohio  statute. 

(1021)  Giving  double  vote ;  misdemeanor  at  common  law. 

[^For  riot  cU  elections,  see  ante,  828.] 

EUBBACEBY. 

(1022)  Embracery  by  persuading  a  juror  to  give  his  verdict  in 

favor  of  the  defendant,  and  for  soliciting  the  other  jurors 
to  do  the  like. 

BETTING,  ETC. 

(1023)  Betting  at  an  election. 

(1024)  Betting  on  a  horse-race. 

(1025)  Entering  and  running  a  horse  at  a  horse-race. 

(1026)  Winning  money  at  cards. 

BREACH    OF  PILOT   LAWS. 

(1027)  Breach  of  pilot  laws  in  Massachusetts. 


CHAPTER  XL 

CHALLENGING  TO   FIGHT. 

(1028)  Sending  a  challenge  at  common  law.     First  count,  sending 

the  letter  containing  the  challenge. 

(1029)  Second  count.     Provoking  anotlier  to  fight  a  duel. 

(1030)  Provoking  a  man  to  send  a  challenge. 

(1031)  Writing  and  delivering  a  challenge  at  the  instance  of  a 

third  person. 

(1032)  Second  count     For  delivering  a  written  challenge  as 

from  and  on  the  part  and  by  the  desire  of  £.  F. 
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(1033)  Third  count     For  provoking  and  inciting  the  prose- 

cutor to  fight 

(1034)  For  a  verbal  challenge. 

(1035)  Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace. 

(1036)  For  sending  a  challenge,  in  Pennsylvania. 

(1037)  Accepting  a  challenge. 

(1038)  Engaging  in  a  duel,  under  Ohio  statute. 

(1039)  Being  second  in  a  duel,  under  Ohio  statute. 

(1040)  Against  a  second  for  carrying  a  challenge,  under  the  South 

Carolina  statute. 

(1041)  Second  count     Omitting  to  set  out  letter. 

(1042)  For  being  a  second  in  a  duel. 

(1043)  Sending  a  written  message  to  a  person,  to  fight  a  duel. 
.   Rev.  Sts.  of  Mass.  ch.  125,  §  6. 

(1044)  Posting  another  for  not  fighting  a  duel.     Rev.  Sts.  of  Mass. 

ch.  125, 5  8. 

(1045)  Challenging  and  posting,  at  common  law. 


CHAPTER  XII. 

ATTEMPTS  AND  SOLICITATIONS  TO  COMMIT  OFFENCES. 

(1046)  Attempt  to  commit  an  offence,  in  Massachusetts. 

(1047)  Attempt  to  bum  dwelling-house.   Rev.  Sts.  of  Mass.  ch.  133, 

§12. 

(1048)  Attempt  to  burn  a  dwelling-house  in  the  night-time,  by 

breaking  and  entering  a  building,  and  setting  fire  to  the 
'  same.    Rev.  Sts.  of  Mass.  ch.  133,  §  12. 

(1049)  Attempt  to  commit  a  larceny  from  the  person  of  an  indi- 

vidual, by  picking  his  pocket   Rev.  Sts.  of  Mass.  ch.  133, 
§12. 

(1050)  Attempt  to  commit  arson,  &c.,  in  New  York,  under  2  Rev. 

Sts.  698,  §  3. 

First  count,  attempt  to  set  fire,  &c, 

(1051)  Second  count    Soliciting  another  to  commit  arson,  &c. 

(1052)  Attempt  to  set  fire  to  a  house,  at  common  law. 

(1053)  Conveying  instruments  into  a  prison  with  intent  to  facilitate 

the  escape  of  a  prisoner. 

(1054)  Lying  in  wait  near  a  jail  in  order  to  secure  a  prisoner's  es- 

cape, at  common  law. 

(1055)  Keeping  keys  with  intention  to  commit  burglary. 

(1056)  Having  in  possession  implements  of  burglary. 

xxvii 


Digitized  by 


Google 


ANALYTICAL  TABLE.  [BOOK  V. 

(1057)  Attempt  to  obtain  money  by  means  of  false  pretences, 

(1058)  Poisoning.     By  mixing  arsenic  with  water,  and  administer- 

ing the  same  with  intent  to  kill,  under  Ohio  statute. 

(1059)  Administering  poison  with  intent  to  murder. 

(1060)  Attempt  to  commit  suicide. 


CHAPTER  XIII. 

REVOLT,    PIRACY,   AND    VIOLATION   OF   THE    LAWS    CONCERNING   THE 

SLAVE-TRADE. 

(1061)  Making  a  revolt 

(1062)  Endeavoring  to  make  a  revolt 

(1063)  Same,  setting  out  the  "  endeavor,"  to  consist  in  a  conspiracy, 

&c. 

(1064)  Setting  out  the  endeavor  to  consist  in  a  solicitation  of  others 

to  neglect  their  duty,  &c. 

(1065)  Setting  out  the  endeavor  to  consist  in  an  assemblage  of  the 

crew  in  a  riotous  manner,  &c. 

(1066)  Laying  the  time,  with  a  continuendo, 

(1067)  Piracy  at  common  law. 

(1068)  Rioting  on  board  ship.  • 

(1069)  Confining  the  master,  &c. 

(1070)  Piratically  and  feloniously  running  away  with  a  vessel,  and 

aiding  and  abetting  therein,  &c.,  and  assaulting  master. 
First  count,  running  away  with  vessel. 

(1071)  Running  away  with  goods,  &c. 

(1072)  Same,  stated  more  specially. 

(1073)  Assaulting  master  and  running  away  with  goods,  &c. 

(1074)  Against  principal  offender  for  running  away  with  vessel. 

(1075)  Against  others  as  accessaries. 

(1076)  Breaking  and  boarding  a  ship,  assaulting,  &c.,  the  crew,  and 

stealing,  &c.,  the  cargo. 

(1077)  Piratically  breaking  into,  taking  and  carrying  away  a  ship 

and  certain  goods  on  board  the  same. 

(1078)  Against  a  seaman  for  laying  violent  hands  upon  his  com- 

mander, with  intent  to  prevent  his  fighting  in  defence  of 
his  ship. 

(1079)  Attempting  to  corrupt  a  seaman  to  turn  marauder  and  to 

run  away  with  a  ship. 

(1080)  Against  an  accessary  to  a  piracy  before  the  fact 

(1081)  Against  an  accessary  to  a  piracy  after  the  fact 
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(1082)  Fit^Bg,  equipping,  and  preparing,  and  being  concerned  in 

fitting,  &c.,  vessels  for  the  slave-trade  in  ports  of  the 
United  States,  as  master  or  owner,  imder  the  Act  of  20th 
April,  1818,  §§  2,  3. 

(1083)  Same,  but  leaving  out  allegation  that  offence  was  after  the 

act,  and  averring  defendant  caused  the  vessel  to  sail. 

(1084)  Preparing  the  vessel,  &c. 

(1085)  Aiding  and  abetting  in  preparing,  &c. 

(1086)  Serving  on  board  of  a  vessel  engaged  in  the  slave-trade, 

under  Act  of  10th  May,  1800,  §§  2,  3.  First  count,  the 
vessel  being  American. 

(1087)  Second  count,  the  vessel  being  foreign. 

(1088)  Third  count     Same  stated  more  specially. 
(108^)  Another  form  for  the  same. 

(1090)  Fitting  out  slaver,  &c. 

(1091)  Forcibly  confining  and  detaining  negroes  taken  from  the 

coast  of  Africa,  with  intention  of  making  slaves  of  them, 
and  for  aiding  and  abetting,  under  Act  of  15th  May,  1820, 
§5. 

(1092)  Against  a  part  of  defendants  as  principals  and  the  others  as 

accessaries. 

(1093)  Taking  on  board  and  receiving  from  the  coast  of  Africa, 

negroes,  &c.,  under  the  Act  of  20th  April,  1818,  §  4. 

(1094)  Forcibly  bringing  and  carrying  away  negroes  from  the  coast 

of  Africa,  for  the  purpose  of  making  slaves  of  them,  under 
Act  of  15th  May,  1820,  §  4. 


CHAPTER  XIV. 

OFFENCES  AGAINST  THE  POST-OFFICE  LAWS  AND  REVENUE  LAWS. 
BOBBING  AND   OBSTRUCTING  MAIL. 

(1095)  Mail  robbery  by  putting  the  driver's  life  in  jeopardy,  &c., 

with  dangerous  weapons,  and  robbing  from  his  personal 
custody  certain  bank  bills,  letters,  and  pockets,  to  the 
jurors,  &c.,  unknown. 

(1096)  Another  form  for  same.     First  count,  robbing  of  the  mail 

and  putting  in  jeopardy  with  pistols. 

(1097)  Obstructing  the  mail. 
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OPENING   AND   STEALING  LETTEB. 

1098)  Opening  a  letter  in  the  United  States  mail. 

1099)  Stealing  from  the  mail  of  the  United  States. 

First  count     Stealing  the  mail. 

1100)  Second  count     Stealing  from  the  mail  certain  letters 

and  packets. 

1101)  Third  count     Taking  letters  from  the  mail  and  open- 

ing and  embezzling  them. 

1102)  Fourth  count   Stealing  a  letter,  specifying  its  contents, 

and  by  whom  sent 

1103)  Fiflh  count     Same  without  averment  of  contents. 

1104)  Another  form  for  same,  with  counts  for  opening,  &c.    First 
count,  stealing  a  letter  and  packet 

1105)  Second  count     Same,  stating  route  of  maiL 

1106)  Third  count     Stating  direction  of  letter. 

1107)  Fourth  count     Same,  stating  both  route  and  direction 

of  letter. 

1108)  Fiflh  count    Embezzling  and  destroying  letter. 

1109)  Sixth,  seventh,  and  eighth  counts.    For  embezzling,  &c., 

varying  the  statement  of  route  and  direction  as  in 
second,  third,  and  fourth  counts. 

1110)  Ninth  count.    Against  person  employed  in  post-office 

for  opening,  (&c. 

1111)  Tenth  count     Against  carrier  for  embezzling  and  de- 

stroying letter. 

1112)  Secreting  and  embezzling  from  the  United  States  mail  a  let- 

ter containing  money,  the  party  being  connected  with  a 
post-office  and  the  letter  being  directed  to  certain  persons 
under  the  name  of  a  firm. 

1113)  Embezzling,  &c.,  averring  specially  the  character  and  route 

of  letter,  &c. 

1114)  Procuring  and  advising  a  person  intrusted  with  the  mail  to 
secrete  it 

1115)  Second  count     Procuring  and  advising  a  person  in- 

trusted with  the  mail  to  secrete  a  particular  letter. 

1116)  Smuggling  under  §  19  of  Act  of  August  30,  1842  (Tariff 

Act).    Peters'  Statutes  at  Large,  565. 
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CHAPTER  XV. 

TREASON,  SEDITION,  AND  VIOLATION  OF  THE  NEUTRALITY  LAWS. 

(1117)  Levying  war  against  the  United  States,  with  overt  acts:  the 

first  charging  levying  war  generally ;  the  second,  resist- 
ing the  execution  of  a  particular  law  by  preventing  the 
marshal  from  serving  process ;  and  the  third,  resisting  the 
same  by  rescuing  prisoners  taken  by  the  marshal. 

(1118)  Another  form  for  same. 

(1119)  Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the 

enemies  of  the  United  States. 

(1120)  Aiding  and  comforting  the  enemy,  with  overt  acts  specially 

pleaded,  consisting  of  sending  provisions  in  a  vessel  to 
one  of  the  enemy's  vessels. 

(1121)  Illegal  outfit  of  vessel,  &c.,  against  a  foreign  nation,  &c. 

(1122)  Beginning,  setting  on  foot,  providing,  and   preparing  the 

means  of  a  military  enterprise  or  expedition,  against  the 
territory  or  dominions  of  a  foreign  prince. 

(1123)  Enlisting  soldiers  in  the  United  States,  in  the  service  of  a 

foreign  prince. 

(1124)  Conspiracy  to  impede  the  operation  of  certain  acts  of  Con- 

gress. 

First  count     Conspiracy  alone. 

(1125)  Second  count     Overt  act ;  rioting,  &c. 

(1126)  Third  count     Rescue  of  person  under  custody  of  mar- 

shal. 

(1127)  Conspiracy   to  raise  an  insurrection  against  the   United 

States. 
First  count,  by  advising  the  people  to  resist  the  execu- 
tion of  the  excise  law. 

(1128)  Second  count     Setting  up  a  liberty  pole  for  the  pur- 

pose of  inciting  the  people  to  sedition. 

(1129)  Conspiracy  to  assemble  a  seditious  meeting.     First  count 

(1130)  Conspiracy  to  raise  an  insurrection  and  obstruct  the  laws. 

First  count 

(1131)  Levying  war  against  the  State  of  Massachusetts. 

(1132)  Conspiring  to  excite  an  insurrection  against,  and  to  subvert 

the  government  of  the  State  of  Rhode  Island,  with  overt 
act,  consisting  of  attempt  to  usurp  the  place  of  member 
of  the  legislature,  &c. 
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(1133)  Treason  against  a  State  before  the  Federal  Constitution. 

Overt  act,  taking  a  commission  from  the  British  govern- 
ment in  1778. 

(1134)  Misdemeanor  in  going  into  the  city  of  Philadelphia  while  in 

possession  of  the  British  army. 

(1135)  Enticing  United  States  soldiers  to  desert 

(1136)  Against  a  deserter  and  the  person  harboring  him. 

(1137)  Supplying  ifnwholesome  bread  to  prisoners  of  war. 


BOOK  VI. 

CHAPTER  I. 

PLEAS  AND  REPLICATION. 

(1138)  Not  guilty  in  case  of  treason  or  felony. 

(1139)  Not  guilty  in  misdemeanors,  &c.,  where  the  defendant  may 

plead  by  attorney. 

(1140)  Similiter  generally. 

(1141)  Plea  that  the  defendant  has  no  addition. 

(1142)  Plea  of  misnomer. 

(1143)  Replication  to  the  above  plea. 

(1144)  Plea  of  a  wrong  addition. 

(1145)  Plea  to  the  jurisdiction. 
(114G)  Replication  to  the  above  plea 

(1147)  Special  pleas  generally. 

(1148)  Replication. 

(1149)  Rejoinder. 

(1150)  Plea  of  autrefois  acquit. 

(1151)  Autrefois  acquit,  another  form. 

(1152)  Replication  to  same.     (To  be  made  ore  tenus,) 

(1153)  Plea  that  defendant  was  duly  charged,  examined,  and  tried 

for  the  murder  of  the  deceased  before  a  court  legally  con- 
stituted, and  upon  this  trial  and  examination  was  duly 
and  legally  acquitted  of  the  said  murder  and  felony  with 
which  he  stood  charged,  and  was  adjudged  by  the  court 
not  guilty  thereof. 

(1154)  Autrefois  convict,  plea  of,  where  the  original  indictment  on 

which  the  defendant  was  convicted  was  one  for  arson,  and 
the  second  indictment  was  for  murder,  in  burning  a  house 
whereby  one  J.  H.  was  killed,  &c. 

(1155)  Replication  to  said  plea. 
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(1156)  Rejoinder  to  said  replication. 

(11 57)  Plea  of  once  in  j  eopardy . 

(1158)  Plea  that  six  of  the  grand  jurors  by  whom  the  bill  was  found 

were  not  duly  qualified. 

(1159)  Plea  that  goods  which  defendant  was  charged  with  rescuing 

from  the  sherifi^  who  had  seized  them  under  an  execution 
against  a  third  party,  were  in  fact,  at  the  time,  the  prop- 
erty of  and  in  the  possession  of  the  defendant 

(1160)  Replication. 


CHAPTER  11. 

DEMURRER. 

(1161)  Demurrer  to  an  indictment  or  information. 

(1162)  Joinder  to  same. 

(1163)  Demurrer  to  a  plea  in  bar. 

(1 1 64)  Joinder  to  same. 

(1165)  Demurrer  to  plea  of  autrefois  acquit 

(1166)  Joinder  in  demurrer  to  same. 
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BOOK  V. 
OFFENCES  AGAINST   SOCIETY. 


CHAPTER  I. 

PERJTJBY.(a) 


(577)  General  frame  of  indictment.    Perjmy  in  swearing  an  alibi  for  a 

felon. 

(578)  Swearing  as  to  age  in  procuring  money  of  the  United  States,  in 

enlisting  in  the  navy  of  &e  United  States. 

(579)  At  custom-house,  in  swearing  to  an  entry  of  invoice,  intending  to 

defraud  the  United  States,  &c,  under  act  of  March  Ist,  1828. 

(a)  See  Wh.  C.  L.  generally,  as  follows :  — 
A.  Statutes. 

United  States. 

Wilfully  and  corruptly  committing  perjury,  §  2169. 

Knowingly  and  willingly  swearing  or  affirming  falsely,  §  2170. 

Who  shall  administer  oaths,  §  2171. 

Where  oath  or  affirmatbn  is  required  from  master  of  vessel,  &o., 
§  2172. 

Fidsely  taking  oath  or  affirmation,  §  2178. 

Falsely  swearing  in  regard  to  expenditure  of  public  money,  §  2174. 
Massachusetts. 

Perjury,  §  2175. 

Subornation  of  perjury,  §  2178. 

Inciting  others  to  commit  perjury,  §  2177. 

When  oath  of  person  guilty  of  perjury,  &c.,  shall  subsequently  be 
received,  §2178. 

Presumption  of  peijury,  §  2179. 

Detaining  books  by  court,  in  case  of  perjury,  §  2180. 
New  York. 

Perjury,  §  2181. 

Punishment,  §  2182. 

Procuring  witness  to  commit  peijury,  §  2188. 

Consequences  of  conviction  for  subornation  of  peijury,  §  2184. 

Beaaonable  presumption  of  perjury,  §  2185. 
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(580)  In  jastifying  to  bail  for  a  party  after  indictment  found,  &e. 

(681)  In  giving  evidence  on  the  trial  of  an  issue  on  an  indictment  for 

perjury. 
(582)  On  a  trial  in  the  Supreme  Judicial  Court  of  Massachusetts,  on  a 

civil  action. 
(588)  For  perjury  committed  in  an  examination  before  a  commissioner 

of  bankrupts. 

(584)  Against  an  insolvent  in  New  York,  for  a  £gJse  return  of  his  cred- 

itors and  estate. 

(585)  Against  an  insolvent  in  Pennsylvania,  for  a  fidse  account  of  his 

estate. 

(Analysis  of  Perjury  in  Wh,  C.  X.) 

Proceedings  in  court  in  regard  to  perjury,  §  2186. 

Detaining  documents,  &c.,  necessary  to  be  used  in  prosecution  for 

perjury,  §  2187. 
Bribing  another  to  commit  perjury,  §  2188. 
Pennsylvania. 

Perjury,  §  2189. 
Punishment,  §  2190. 

Perjury  of  officer  or  agent  of  bank,  §  2191. 
Virginia. 

Peijury,  §  2192. 
Punishment,  §  2193. 

Incapable  of  being  juror  or  witness,  §  2194. 
Oluo. 

Peijury,  §  2195. 
Subornation  of  perjury,  f  2196. 
Subornation,  §  2197. 
B.  Pbbjury  at  Common  Law. 
I.   H^i7/t4/,§2199. 
n.  False,  §  2201. 
HL  OriiA,  §2205. 
IV.  By  one,  ^220S. 
V.  In  a  competent  court,  §  2211. 
VL  In  any  judicial  proceeding,  §  2221. 
Vn.  In  a  matter  material,  f  2228. 
Vin.  Indictment,  §  2288. 
Ist.  Wilful,  §  2234. 

Sd.  Sworn  before  a  competent  jurisdiction,  §  2236. 
8d.  In  a  judicial  proceeding,  §  2248. 
4th.  How  and  to  what  extent  the  alleged  false  matter  is  to  be  set 

out,  §  2258. 
5th.  How  the  false  matter  is  to  be  negatived,  §  2259. 
6th.  Materiality,  §  2268. 
IX.  Evidence,  §  2266. 
X.  Subornation  of  perjury,  §  2288. 
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(686)  False  swearing,  in  answering  interrogatories  on  a  rule  to  show 
cause  'why  an  attachment  should  not  issue  for  a  contempt,  in 
speaking  opprobrious  words  of  the  court  in  a  civil  suit 

(58p  In  charging  J.  K.  with  larcen)r  before  a  justice  of  the  peace. 

(588)  In  charging  A.  N.  with  assault  and  battery  before  a  justice. 

(589)  In  false  swearing  by  a  person  offering  to  Tote,  as  to  his  qualifica- 

tions when  challenged. 

(590)  In  an  affidavit  to  hold  to  bail,  in  fiilsely  swearing  to  a  debt. 

(591)  False  swearing  in  an  affidavit  in  a  civil  cause  in  which  the  defend- 

ant swore  that  the  arrest  was  illegal,  &c.  The  peijury  in  this 
case  is  for  swearing  to  what  the  defendant  did  not  know  to  be 
true. 

(592)  Peijury,  in  an  answer  sworn  to  before  a  master  in  chancery. 
(598)  Perjury  before  a  grand  jury. 

(594)  In  answer  to  interrogatories  exhibited  in  chancery. 

(595)  Committed  at  a  writ  of  trial. 

(596)  Falsely  charging  the  prosecutor,  with  bestiality  at  a  hearing  beforo 

a  justice  of  the  peace. 

(597)  Subornation  of  perjury  in  a  prosecution  for  fornication,  &c. 

(598)  Subornation  of  perjury  on  a  trial  for  robbery,  where  the  prisoner 

set  up  an  atibi. 
(699)  Subornation  of  perjury  in  an  action  of  trespass. 

(600)  Corruptly  endeavoring  to  influence  a  witness  in  the  U.  S.  Courts. 

(601)  Endeavoring  to  entice  a  witness  to  withdraw  himself  from  the 

prosecution  of  a  felon. 

(602)  Persuading  a  witness  not  to  give  evidence  against  a  person  charged 

with  an  offence  before  the  grand  jury. 
(608)  Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution  of 
a  deed  of  trust,  in  Virginia. 

(604)  Endeavoring  to  suborn  a  person  to  give  evidence  on  the  trial  of  an 

action  of  trespass,  issued  in  the  Supreme  Judicial  Court  of 
Massachusetts. 

(605)  Soliciting  a  woman  to  commit  peijury,  by  swearing  a  child  to  an 

innocent  person,  the  attempt  being  unsuccessful. 

(606)  Soliciting  a  witness  to  disobey  a  subpoena  to  give  evidence  before 

the  grand  jury. 

(577)    General  frame  of  indictment.    Perjury  in  swearing  an 
alibi  far  afelon.{a^) 

That  at  the  coart,  &c.  (setting  forth  the  style  of  the  courtj(b)  be- 
fore, &c  (stating  the  members  of  the  court)^  one  O.  B.  was  in  due 

(a*)  Stark.  C.  P.  459. 

(5)  The  object  of  this  part  of  the  indictment,  as  is  stated  by  Mr.  Chitty,  on 
whose  authority  (2  Chit  C.  L.  807)  a  large  portion  of  the  following  notes  rests, 
is  to  render  the  assignments  of  perjury  intelligible,  where  they  would  otherwise 
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form  of  law  tried  upon  a  certain  indictment  then  and  there  de- 
pending against  him,  and  of  which  said  court  had  jurisdiction,(6^) 
for  having  on  the  twentieth  day  of  July,  in,  &c.,  feloniously  stolen, 

require  explanation.  It  is  not  safe,  howeyer,  to  go  beyond  what  is  actually  essen- 
tial for  the  purpose.  Thus,  it  is  unnecessary  to  set  out  the  continuances  of  the 
former  prosecution  (1  Leach,  201),  or  to  state  out  of  what  office  process  issued, 
in  case  of  perjury,  on  a  bill  of  Middlesex,  though,  if  a  wrong  office  be  stated,  the 
indictment  would  be  defective  (Peake,  N.  P.  112;  Cro.  C.  C.  839,  356);  and 
whereas  a  complaint  was  made  ore  tenus^  by  solicitor  to  the  Court  of  Chancery, 
of  an  arrest  in  returning  home  after  the  hearing  of  a  cause,  it  was  holden  suffi- 
cient to  state,  that  ^  at  and  upon  the  hearing  of  the  said  complaint  the  defend- 
ant swore,"  &c.,  and  there  was  no  occasion  for  any  positive  averment  of  the 
hearing  of  the  application.  1  T.  R.  74.  The  usual  and  most  regular  course  is 
to  aver  that  a  certain  cause  had  arisen,  and  was  depending,  and  came  on  to  be 
tried  in  due  form  of  law,  or  that  at  such  a  court  I.  EL  was  in  due  form  of  law 
tried  on  a  certain  indictment  then  and  there  depending  against  him  for  murder, 
and  that  the  perjury  was  committed  on  the  trial  either  of  the  civil  or  criminal 
proceeding.  5  T.  R.  318 ;  Cro.  C.  C.  7th  ed.  612,  n.  a ;  State  v.  Sleeper,  37  Yt. 
122.  That  the  proceedings  should  appear  to  have  been  judicial,  is  essential. 
Wh.  C.  L.  §  2248.  A  variance  in  setting  out  this  matter  of  inducement  would 
be  fatal,  if  the  matter  stated  could  not  be  rejected  as  surplusage.  A  clerical 
error  will  be  no  variance.  5  T.  R.  311 ;  2  Campb.  139 ;  1  Leach,  192 ;  1  Campb. 
404;  1  Esp.  R.  97;  9  East,  137;  1  Ld.  Raym.  701 ;  18  East,  547.  See  Wh.  C. 
L.  §§  606-9,  2253.  But  where  the  indictment  purported  to  set  out  the  substance 
and  efiect  of  the  bill,  and  stated  an  agreement  between  the  prosecutor  and  de- 
fendant respecting  hovuteSf  and  upon  the  bill  being  read,  the  word  hotue  was  in 
the  singular  number,  the  variance  was  held  fatal.  1  R.  &  M.  98.  So,  an  omis- 
sion to  charge  in  the  bill  of  indictment,  that  the  matter  of  traverse  tried  be- 
tween the  State  of  Tennessee  and  D.,  touching  which  the  defendant  gave  his 
evidence,  was  by  indictment  or  presentment,  is  fatal.  Steinson  v.  State,  6  Yerg. 
531.  It  is  not  necessary  that  it  should  appear  whether  the  witness  was  com- 
pelled to  attend  court  by  subpoena,  or  whether  he  attended  voluntarily;  nor 
whether  the  false  testimony  was  given  in  answer  to  a  specific  question  put  to 
him,  or  in  the  course  of  his  own  relation  of  fects ;  but  it  is  sufficient  if  it  be 
averred  that  an  issue  was  duly  joined  in  court,  and  came  on  to  be  tried  in  due 
course  of  law ;  and  that  the  court  bad  competent  authority  to  administer  the 
oath,  without  an  express  averment  that  the  court  had  jurisdiction  of  the  cause 
of  action.  1  Chip.  Yt  R.  120 ;  Com.  v.  Knight)  12  Mass.  274.  See  Wh.  C.  L. 
§§  351,  2253. 

Any  essential  variance  in  the  statement  of  the  circumstances  attending  the 
administering  the  oath  is  fatal  (State  o.  Street,  1  Murph.  156 ;  Leach,  150,  3d  ed. 
179;  State  v,  Hardwick,  2  Mo.  185;  14  East,  218,  n.  a;  and  see  8  Stark,  on 
Evid.  1136) ;  where  the  indictment  alleged  that  the  cause  came  on  to  be  tried  be- 
fore Lloyd,  Lord  Kenyon,  &c.,  William  Jones  being  associated,  &c.,  and  from 

(61)  State  V.  Plummer,  50  Maine,  267 ;  Wh.  G.  L.  §  2236. 
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taken,  and  carried  away  nineteen  dollars  of  the  moneys  of  one  J. 
K,  and  that  at  the  said  trial,  so  then  and  there  had  as  aforesaid,  J. 
8.,  late  of  laborer,  appeared  as  a  witness  for  and  on  behalf 

the  jodgment  roll  it  appeared  that  Roger  Eenyon  was  associated,  &€.,  the  yari- 
anoe  was  held  fatal.  1  Esp.  R.  97.  Where  in  an  indictment  for  perjury  in  an 
answer  to  a  bill  of  chancery,  the  bill  was  described  as  exhibited  against  three 
persons  only,  when  in  fact  it  was  against  four,  it  was  held  that  this  was  no  yari- 
ance.  1  R.  &  M.  101.  Where  an  indictment,  in  setting  out  the  record  of  a  con- 
yicdon,  stated  an  adjournment  to  have  been  made  by  Const,  Esq.,  and  A.,  B.,p., 
and  D.,  and  others  their  felhwf,  Sfc.y  JusticeSj  and  an  examined  copy  of  the  rec- 
ord of  conviction,  when  produced,  stated  the  adjournment  to  have  been  made  by 
Cansty  Esq,,  and  E.,  F.,  6.,  and  others,  ffc,  the  variance  was  held  fatal,  unless  the 
defect  was  supplied  by  evidence  of  an  adjournment  made  by  the  persons  stated 
in  the  indictment  1  R.  &  M.  171.  Where  it  becomes  necessary,  in  charging 
the  commission  of  the  offence,  to  allege  that  a  certain  term  of  a  county  court 
was  duly  holden,  it  is  not  sufficient  that  it  was  holden  by  and  before  the  chief 
jadge  of  such  court,  without  mention  of  any  assistant  judges.  If  either  of  the 
judges  is  named,  it  should  appear  that  at  least  a  quorum  of  the  court  held  the 
term.  State  v.  Freeman,  15  Vt.  728 ;  see  Resp.  v.  Newell,  S  Yeates,  407. 
Where  the  indictment  alleged  a  bill  of  discovery  filed  in  the  Exchequer  (in  the 
answer  to  which  perjury  was  assigned),  to  have  been  filed  on  a  day  specified, 
viz.,  first  of  December,  1807,  and  it  appeared  on  the  production  of  the  bill  to 
have  been  filed  in  the  preceding  Michaelmas  term,  according  to  the  practice  of 
the  court,  where  a  bill  is  filed  in  vacation,  it  was  held  that  the  variance  was  im- 
material, the  day  not  having  been  alleged  as  part  of  the  document  (1  Stark.  R. 
521) ;  and  where  the  perjury  was  assigned  in  answer  to  a  bill  alleged  to  have 
been  filed  in  a  particular  term,  and  a  copy  produced  was  of  a  bill  amended  in  a 
subsequent  term  by  order  of  the  court,  it  was  held  to  be  no  variance,  the 
amended  bill  being  part  of  the  original  bilL  8  Stark,  on  Evid.  1188.  Where  the 
bill  was  alleged  to  have  been  filed  by  Francis  Cavendish  Aberdeen,  and  others, 
and  on  the  production  of  the  bill  it  purported  to  have  been  filed  by  J.  C.  Aber- 
deen, and  others,  the  variance  was  held  to  be  immaterial,  evidence  being  given 
that  Francis  Cavendish  Aberdeen,  and  the  other  persons  named,  did  in  fact  file 
the  bill,  although  it  was  objected  that  it  ought  to  have  been  averred  in  the  indictr 
ment,  that  Francis  Cavendish  Aberdeen,  &c.,  filed  their  bill  by  the  name  of  J. 
C.  Aberdeen,  &c.,  and  although,  afler  setting  out  the  material  parts  of  the  bill, 
the  words  were  added,  "  as  appears  by  the  said  bill,  filed  of  record."  1  Stark. 
518;  8T.  R.601;  2  Campb.  139.  In  another  case  the  indictment  charged  the 
alleged  &lse  evidence  as  given  in  the  Palace  Court,  described  the  court  as  *^  the 
Court  of  the  King's  Palace,  al  Westminster,"  and  it  appeared  from  the  record 
of  the  trial  below,  that  it  was  called  ''the  Court  of  the  King's  Palace  of  West- 
minster," it  was  held  no  variance.  8  D.  &  R.  284.  So  where  it  was  averred 
that  the  cause  in  which  the  alleged  peijury  was  committed,  ''came  on  to  be 
tried,  and  was  then  and  there  duly  tried  by  a  jury  of  the  county"  and  the  record 
of  the  trial  stated  that  the  jury  came  of  the  neighborhood  of  Westminster,  it 
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of  the  said  G.  B.  upon  the  said  trial,  and  was  sworn  and  took 
his  corporal  oath  before  the  said  J.  M.  and  J.  S.,  justices  as 
aforesaid,  on  the  holy  gospel  of  God,  to  speak  the  truth,  the 

was  held,  that  ihe  cause  was  in  fiict  so  tried,  and  no  county  being  mentioned  in 
the  record,  it  was  no  objection.  lb.  It  has  been  held,  that  though  there  be  two 
counts  in  the  original  proceeding,  yet  an  averment  that  an  issue  came  on  to  be 
tried  will  be  no  variance.    Peake's  R.  S7.     See  Wh.  C.  L.  §§  606,  2236,  2248. 

In  an  indictment  for  perjury  in  taking  a  false  oath  before  a  regimental  court 
of  inquiry,  the  indictment  ought  to  set  forth  of  what  number  of  officers  the  said 
court  of  inquiry  consisted,  and  what  was  their  respective  rank,  so  as  to  enable 
the  court  to  discern  whether  the  said  court  of  inquiry  was  constituted  according 
to  law.  Com.  v,  Conner,  2  Va.  Cases,  80.  Where  an  indictment  charged  the 
defendant  with  peijury  in  "  a  matter  of  traverse  then  and  there  tried,  between 
the  State  of  1  ennessee  and  D.,  for  ah  assault  and  battery,"  it  was  held  that  this 
was  not  a  sufficient  charge  of  the  jurisdiction  of  the  court  before  which  the  case 
was  tried.  Steinson  v.  State,  6  Yerg.  631.  Even  if  the  plaintiff  offer  himself 
as  a  witness,  is  sworn,  and  testifies  falsely,  peijury  may  be  assigned  on  the  oath 
thus  taken,  though  he  was  incompetent  as  a  witness,  provided  the  justice  had 
jurisdiction  of  the  subject  matter.  Montgomery  v.  State,  Wilcox,  220.  Where 
the  defendant  is  indicted  for  perjury,  committed  on  the  trial  of  an  issue  in  a  for- 
mer indictment,  the  indictment  must  set  forth  the  finding  of  the  former  indict- 
ment in  the  proper  court  of  the  proper  county,  and  should  also  set  forth  that 
indictment,  or  so  much  thereof  as  to  show  that  it  charged  an  offence  in  that 
county,  and  of  which  said  court  had  cognizance,  and  also  the  traverse  or  plea 
of  defendant  in  that  indictment,  whereon  the  issue  was  joined.  Judgment  on 
an  indictment,  defective  in  these  particulars  must  be  arrested.  State  tr.  Galli- 
more,  2  Iredell,  374.  On  a  conviction  for  perjury  in  Rutherford  County,  North 
Carolina,  two  reasons  were  assigned  in  arrest  of  judgment:  1st.  That  the  indict- 
ment did  not  charge  that  the  oath  was  taken  in  Rutherford  County :  2d.  Nor 
that  the  evidence  was  given  to  the  court  and  jury,  but  to  the  jury  only.  The 
first  reason  was  overruled,  the  indictment  charging  that  ^  he,  the  said  A.  B.,  on 
the  16th  of  April,  in  the  year  aforesaid,  in  the  county  aforesaid,  came  before  the 
said  C.  D.,  judge  as  aforesaid,  and  then  and  there,  beibre  the  said  C.  D.,  did 
take  his  corporal  oath."  The  part  of  the  indictment  immediately  preceding 
stated  that  C.  D.  held  the  court  as  judge  at  that  term  in  Rutherford  County ; 
the  same  county  was  inserted  in  the  caption  of  the  indictment,  and  there  was 
none  other  mentioned  in  any  part  of  it ;  the  words  "  then  and  there,"  refer  to 
the  16th  of  April  and  to  the  County  of  Rutherford.  The  second  reason  was 
overruled,  as  the  indictment  charged  that  the  oath  was  taken  before  the  judge, 
and  the  evidence  was  thereupon  given  to  the  jurors.  This,  it  was  held,  was  the 
proper  way  of  stating  the  oath.  State  v,  Witherow,  S  Murph.  153.  Where  the 
indictment  alleged  the  false  oath  to  have  been  taken  be/ore  the  board  of  inspect- 
ors, &c.  (they  being  qualified  to  administer  it),  it  is  a  sufficient  averment  of  the 
fact  that  the  oath  was  administered  by  the  board.  Campbell  v.  People,  8  Wend. 
636.    Where  perjury  was  charged  to  have  been  committed  in  that  which  was  in 
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wfaole  truth,  and  nothing  but  the  truth,  of,  upon,  and  concerning 
the  matter  then  depending,((;)  (they  the  said  J.  M.  and  J.  S.,  jus- 
tices as  aforesaid,  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  an  oath  to  the  said  J.  S.  in 
that  behalf),(df)  whereupon  it  then  and  there  became  a  material 
inquiry  on  the  trial  of  the  said  issue,  whether  {here  state  the 
several  questions)  ;{e)  and  the  said  J.  S.  being  so  sworn  as  afore- 

effect  an  affidavit  on  an  interpleader  rule,  and  the  indictment  set  out  the  cir- 
cmnstances  of  the  previous  trial,  the  verdict,  the  judgment,  the  writ  oi  fieri 
facias,  the  levy,  the  notice  by  the  prisoner  to  the  sheriff  not  to  sell,  and  Uie 
prisoner's  affidavit  that  the  goods  were  his  property,  but  omitted  to  state  that 
any  rule  was  obtained  according  to  the  provisions  of  the  interpleader  act ;  it 
was  held,  that  the  indictment  was  bad,  as  the  affidavit  did  not  appear  to  have 
been  made  in  a  judicial  proceeding.  R.  v.  Bishop,  1  C.  &  M.  302.  See  Wh.  C. 
L.  §  2248. 

(c)  It  must  appear  that  the  defendant  was  regxdarly  sworn.  State  v.  Divall^ 
44  N.  H.  140.  In  case  of  an  affidavit  the  jurat  need  not  be  set  out  (9  £a8t, 
437),  nor  need  the  affidavit  be  stated,  or  proved  to  have  been  affiled  in,  or  ex- 
hibited to  the  court,  or  in  any  other  manner  used  by  the  defendant  or  others. 
7  T.  R.  315.  It  is  enough  if  it  be  stated  that  the  defendant  was  duly  sworn, 
diongh  he  took  the  oath  according  to  the  ceremonies  of  a  particular  religion. 
Peake,  N.  P.  155  ;  12  Vin.  Ab.  T.  28  ;  2  Keb.  814 ;  Dodge  v.  State,  4  Zabr.  465» 
State  V.  Farron,  10  Rich.  L.  (S.  C.)  165.  And  if  he  were  sworn  twice,  first  in 
the  usual  form,  and  afterwards  after  his  own  method,  to  state  that  he  was  sworn 
on  the  holy  gospel  of  Grod  will  suffice,  though  had  he  been  sworn  only  in  the 
latter  way  the  variance  would  have  been  fatal.  lb. ;  Crb.  C.  C.  7  ;  lb.  575,  n.  c. 
See  State  v,  Wisenhurst,  2  Hawks,  458.  An  indictment  for  perjury,  which 
avers  that  the  defendant  did  "  then  and  there,  in  due  form  of  law,  take  his 
corporal  oath,"  without  stating  that  he  was  sworn  on  the  gospels,  or  by  uplifted 
hand,  is  sufficiently  certain.  Res.  v.  Newell,  8  Yeates,  407 ;  see  State  r.  Free- 
man, 15  Vt.  723  ;  Montgomery  w.  State,  Wilcox,  220 ;  State  r.  Gates,  17  N.  H. 
378.     See  Wh.  C.  L.  §  2236,  and  cases  in  note  (&). 

(d)  This  averment  should  always  appear  (Wh.  C.  L.  §  2236 ;  Morell  ». 
People,  32  IlL  499) ;  and  this  by  specific  averment.  McGregor  v.  State,  1  Cai^ 
ter  (Ind.),  232.  In  an  indictment  for  making  a  false  affidavit,  it  is  sufficient  to 
state,  that  the  defendant  came  before  A.  and  took  his  corporal  oath  (A.  having 
power  to  administer  an  oath),  without  setting  out  the  nature  of  A.'s  authority. 
Rex.  r.  Callanan,  6  B.  &  C.  102.  See  State  v.  Ludlow,  2  South.  R.  772 ;  Camp- 
bell V.  People,  8  Wend.  638 ;  People  v.  Phelps,  5  Wend.  10 ;  Rex  t;.  Howard, 
M.  &  R.  187 ;  State  v.  Gallimore,  2  Iredell,  372. 

(e)  Materiality  must  be  averred  or  implied  (Wh.  C.  L.  §  2263  ;  1  T.  R.  69 ;  6 
T.  R.  318 ;  Comb.  461  ;  Cro.  Eliz.  428 ;  Com.  R.  43 ;  8  Ves.  35  ;  2  Bridgman'g 
Index,  395;  2  Ld.  Raym.  889  ;  Holt,  635  ;  Cro.  C.  C.  7th  ed.  613,  n.  a;  1  R.  «t 
M.  147;  R.  V.  M'Kemon,  2  Russ.  541 ;  Campbell  v.  People,  8  Wend.  636;  Hinch 
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said,  wickedly  contriviDg  and  intending  to  cause  the  said  O.  B. 
unjustly  to  be  acquitted  of  the  said  felony,  did  then  and  there 
knowingly,(«^)  fal8ely,(/)  corruptly,  wilfully,  and  wickedly  8ay,(g') 

V.  State,  2  Mo.  8 ;  Weathers  v.  State,  2  Blackf.  279 ;  Com.  v.  Knight,  12  Mass.  R. 
274  ;  State  v.  Hayward,  1  N.  &  M'C.  547 ;  State  ».  Hatteway,  2  N.  &  M'C.  118 ; 
State  V.  Dodd,  2  Murph.  226  ;  Rex  v.  Nicholl,  1  B.  &  Ad.  21 ;  2  Stark.  Ev.  new 
ed.  626 ;  Stete  v.  Ammons,  2  Murph.  128  ;  State  v,  Flagg,  25  Ind.  243),  thoogh 
all  the  circumstances  which  make  such  materiality  need  not  he  stated  (State  v. 
Mnmford,  1  Dev.  519 ;  Stete  v.  Sleeper,  87  Vt  122 ;  Com.  ».  Johns,  6  Gray,  274), 
it  heing  only  necessary  to  say  that  they  became  and  were  so  (5  T.  R.  318 ;  see 
Ld.  Raym.  889),  though  it  will  be  proper  to  stete  any  circumstences  to  which 
the  assignment  of  perjury  must  afterwards  refer.  1  T.  R.  66.  The  express 
allegation  of  materiality  may  be  properly  omitted  where  the  materiality  of  the 
question  evidently  appears  on  the  record,  as  where  the  falsehood  aflfects  the 
veiy  circumstences  of  innocence  or  guilt,  or  where  the  perjury  is  assigned  in 
documente  from  the  recitel  of  which  it  is  evident  that  the  perjury  was  import- 
ant. Campbell  v.  People,  8  Wend.  688,  639.  See  Trem.  P.  C.  139,  &c.,  and  7 
T.  R  315;  2  Sterk.  C.  L.  428,  n.;  Hendricks  v.  Stete,  26  Ind.  493.  Perjury 
may  be  assigned  upon  a  man's  testimony  as  to  the  credit  of  a  witness.  2  Salk. 
514.  So,  every  question  in  cross-examination  which  goes  to  the  witness's  credit 
is  material  for  this  purpose.  Reg.  v.  Overton,  2  Mood.  C.  C.  263 ;  C.  &  M.  655. 
Or  he  may  be  perjured  in  his  answer  to  a  bill  in  equity,  though  it  be  in  matter 
not  charged  by  the  bill.  5  Mood.  348 ;  sembUf  1  Sid.  106,  274.  See  R.  v.  Dun- 
8ton,  R  &  M.  109 ;  R  v.  Yates,  C.  &  M.  132. 

(tfl)  "  Knowingly  "  is  not  essential  when  "  falsely,  wilfully,  and  corruptly  " 
are  used.     Stete  v.  Sleeper,  37  Vt.  122. 

(f)  It  must  be  charged  that  the  defend&at  falsely  swore,  &c.  (2  M.  &  S.  385; 
Wh.  C.  L.  §§  401,  2234),  and  if  the  same  person  swears  contrary  ways  at  differ- 
ent times,  it  is  necessary  to  aver  on  which  occasion  he  swore  wilfully,  falsely, 
or  corruptly.  5  B.  &  Ad.  926  ;  1  D.  &  R  578,  S.  C.  The  English  cases  tend 
to  the  doctrine  thdt  the  word  "  wilfully,"  &c.,  is  not  necessary,  it  being  im- 
plied from  the  words,  <'  falsely,  maliciously,  wickedly,  and  corruptly."  1  Leach, 
71.  See  Rex  v,  Richards,  7  D.  &  R  665  ;  Rex  v.  Stevens,  5  B.  &  C.  246. 
Bat  in  this  coimtry  an  indictment  charging  that  the  defendant,  **  being  a  wicked 
and  evil  disposed  person,  and  unlawfully  and  unjustly  contriving,  &c.,  de- 
posed," &c.,  and  concluding  that  the  defendant "  of  his  wicked  and  corrupt 
mind  did  commit  wilful  and  corrupt  perjury,"  is  defective  even  at  common 
law,  for  not  alleging  that  the  defendant  wilfully  and  corruptly  swore  falsely. 
Stete  V,  Carland,  3  Dev.  114.  In  another  case,  however,  an  indictment  which 
steted  that  the  defendant  **  did  voluntarily  and  of  his  own  free  will  and  accord, 
propose  to  purge  himself  upon  oath  of  the  said  contempt,"  negativing  by  express 
avermente  the  truth  of  the  oath,  and  concluding  that  the  defendant  *'  did  know- 
ingly, falsely,  wickedly,  maliciously,  and  corruptly  commit  wilful  and  corrupt  per- 
jury," was  held  good.  Re8.t;.Newell,  3  Yeate8,407.    See  Wh.  C.  L.  §§  401,  2284. 

(^)  The  usual  method  of  introducing  the  alleged  false  evidence  is,  that  the 
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depose,  and  give  in  evidence,  to  the  jurors  of  the  jury  then  and 
there  duly  taken  and  sworn  between  the  said  state  and  the  said 
6.  B.,  before  the  said  J.  M.  and  J.  S.,  justices  as  aforesaid,  that 

defendant  did  falsely  swear  or  saj,  &c.,  as  in  the  text  (1  T.  R.  64),  or  did  swear 
*'in  substance  and  to  the  effect  following  "  (2  Campb.  138  ;  Cro.  C.  C.  7th  ed. 
573,  n.  a,  and  cases  there  cited)  ;  "  or  in  manner  and  form  following,  that  is  to 
say,"  which  allow  of  a  greater  latitude  than  "  the  tenor  following,"  or  words 
requiring  a  literal  recital  (People  v.  Warner,  5  Wend.  271 ;  1  Leach,  192; 
IVem.  P.  C.  139  ;  1  T.  R.  64),  and  then  stating  the  precise  words,  with  innuen- 
does, or  the  substance  of  what  was  sworn  to ;  a  variance,  however,  in  the  latter 
case,  which  alters  the  sense,  will  be  fatal.  1  I^ach,  133.  The  same  rigor  as 
was  noticed  in  another  place  (Wh.  C.  L.  §§  351,  2253)  has  not  been  required  in 
this  conntry,  in  the  setting  forth  of  the  alleged  false  oath  of  the  defendant,  as, 
under  the  statute  of  Elizabeth,  was  considered  essential  in  England.  Thus,  it 
is  said,  that  at  common  law  it  is  only  necessary  to  set  out  the  substance  of  the 
oath,  and  when  that  is  done,  an  exact  recital  is  not  necessary ;  and  accordingly 
where  the  article  "  an  "  was  substituted  for  the  article  "  the,"  the  variance  was 
held  immaterial.  People  v.  Warner,  6  Wend.  271 ;  State  v.  Ammona,  3  Murph. 
123.  Where  the  tenor  of  an  affidavit  is  undertaken  to  be  recited,  and  the 
recital  be  variant  in  a  word  or  letter,  so  as  thereby  to  create  a  different  word, 
it  is  fatal.  But  where  a  statement  of  the  substance  and  effect  of  an  affidavit  is 
sufficient,  and  nothing  more  is  pretended  to  be  done,  evidence  of  the  substance 
and  effect  is  sufficient  Where  the  charge  was  in  swearing  to  an  affidavit,  ^*  to 
the  substance  and  effect  following,"  a  variance  which  consisted  in  using  the 
w(nrds  "  suit "  instead  of  "  case,"  was  deemed  immaterial.  State  v.  Coffee,  N. 
C.  Term  R.  272  ;  S.  C.  2  Murph.  320. 

Marcy,  J.,  in  People  v.  Warner,  5  Wend.  271,  examines  with  great  fairness 
the  degree  of  particularity  necessary  in  setting  forth  the  words.  "  If  the  public 
prosecutor,"  he  said,  "  was  bound  to  set  forth  with  literal  and  perfect  accuracy, 
the  objection  was  well  taken.  Even  if  he  has  needlessly  undertaken  to  state  it 
in  hose  verhGy  there  are  not  wanting  authorities,  which  declare  that  a  failure  in 
the  slightest  degree,  in  half  a  letter,  to  use  a  hyperbolical  expression  of  Lord 
Mansfield,  will  be  fatal. 

"  It  was  scarcely  contended,  on  the  argument,  that  it  was  absolutely  neces- 
sary to  set  forth  the  oath  in  its  exact  words.  The  rule  on  this  subject  seems  to 
be,  that  written  instruments,  where  they  form  a  part  of  the  gist  of  the  offence 
charged,  must  be  set  forth  verbatim.  In  the  case  of  forgery,  the  spurious  instru- 
ment must  be  set  forth  in  its  very  words  and  figures  (Arch.  C.  P.  23  ;  1  East, 
180  ;  I..each,  721) ;  but  in  perjury  the  rule  is  different.  *It  is  not  necessary,' 
says  Mr.  Archbold,  *  to  set  forth  the  affidavit,  answer,  &c.,  on  which  the  peijury 
is  assigned,  verbatim  ;  for  the  statute  of  23  Geo.  11.  only  requires  the  substance 
of  the  offence  to  be  charged.'  Our  revised  law*  of  1813  contain  a  provision 
similar  to  the  act  23  Geo.  II.,  and  if  it  applies  to  this  case,  it  was  not  necessary 
to  state  in  the  indictment  more  than  the  substance  of  the  oath.  If  the  revised 
itatutes  are  applicable  to  this  case  (and  that  they  are  is  settled  by  this  court  in 
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he  the  said  J.  S.  on  the  second  day  of  K.  races  (meaning  the 
twenty-sixth  of  July,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  seventy-five,  being  the  second  of  three  successive 
days  on  which  certain  horse-races  were  run  at  K.,  in  the  said 
County  of  Chester,  in  that  year), (A)  was  in  a  certain  booth  at  K. 

the  case  of  The  People  v.  Phelps,  decided  at  the  last  term),  then  no  defect  or 
imperfection  in  matter  of  form,  which  does  not  tend  to  the  prejudice  of  the 
defendant,  can  be  alleged  against  the  indictment.  2  R.  S.  728,  §  52.  Whether 
we  apply  to  this  case  the  revised  statute  or  the  law  as  it  stood  previous  to  the 
last  revision  (and  by  one  or  the  other  it  must  be  governed),  it  is  quite  evident 
that  there  was  no  necessity  of  setting  forth  the  oath  taken  by  the  defendant 
with  absolute  accuracy ;  yet  if  the  pleader  has  heedlessly  undertaken  to  do  so, 
it  may  be,  he  should  be  holden  to  a  strict  performance. 

'<  The  indictment  alleges  that  the  oath  on  which  the  perjury  is  assigned,  ur  in 
substance  and  to  the  effect  following,  to  wit,  &c.  Whether  it  was  intended  in  this 
case  to  set  forth  the  oath  verhalim,  depends  upon  the  true  definition  of  the  word 
'  effect/  The  word  '  tenor  *  has  a  technical  meaning  and  requires  an  exact 
copy ;  and  the  defendant's  counsel  infers  that  because  <  effect '  is  oflen  used 
with  it,  a  like  meaning  is  to  be  put  on  that  word.  The  inference  does  not  strike 
me  as  conclusive  or  correct ;  because  the  tenor  and  effect  require  an  exact  copy, 
it  is  not  to  be  inferred  that  substance  and  effect  require  as  much.  The  ordinary 
meaning  of  the  word  *  effect^'  as  well  as  judicial  decisions  thereon,  refute  the 
interpretation  which  the  defeQdant's  counsel  has  given  to  it.  Where  an  instru- 
ment was  alleged  to  be  Wo  tA«  effect  following,*  a  literal  copy  was  not  required. 
Arch.  C.  P.  68.  Even  the  words  *  in  manner  and  form  following,'  do  not  require 
a  perfect  copy.  1  Dougl.  193;  1  Leach,  227.  It  is  expressly  said  in  King  v* 
Bear,  2  Salk.  417,  that  the  words  ad  effectum  sequentum  were  loose  and  useless 
when  joined  to  juxta  tenor  em.  To  my  apprehension,  the  substance  and  effect 
of  an  instrument  in  writing  cannot,  either  in  common  parlance  or  legal  import, 
be  understood  to  mean  an  exact  copy  of  it.  My  conclusion  is,  that  the  law  did 
not  make  it  necessary,  nor  did  the  pleader  attempt  in  this  case  to  set  forth  the 
oath  taken  by  tlie  defendant  literally,  and  that  the  variance  between  the  oath 
produced  in  evidence  and  that  set  forth  in  tlie  indictment,  is  wholly  immaterial; 
all  apprehensions  therefore  that  the  defendant,  if  sentenced  and  punished  on 
this  indictment,  would  be  exposed  to  a  second  prosecution  for  the  same  offence, 
appear  to  me  to  be  wholly  imaginary ;  but  if  this  application  on  his  part  should 
prevail,  any  further  effort  to  bring  him  to  punishment  would  probably  be  defeated 
by  a  plea  of  autrefois  acquit. 

"  I  am  of  opinion  that  the  court  below  decided  correctly  in  adjudging  the 
variance  to  be  immaterial,  and  that  the  exception  to  the  decisions  of  that  court 
is  not  well  taken.  The  General  Sessions  are  therefore  advised  to  render  judg- 
ment upon  the  conviction." 

(A)  The  office  of  an  innuendo  will  be  discussed  more  fully  in  the  preliminary 
notes  to  the  chapter  on  libel,  and  it  will  be  shown  that  it  is  a  mode  of  explain- 
ing some  matter  already  expressed,  and  serves  to  point  and  elucidate  precedent 
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aforesaid,  known  by  the  sign  of  the  Bull's  Head,  kept  by  one  R. 
G.,  and  that  he  the  said  J.  E.  came  into  the  said  booth  and  sat 
down  by  him  (meaning  himself  the  said  J.  S.),  on  the  left  hand 
side ;  and  that  he  (meaning  himself  the  said  J.  S.)  asked  the 
said  J.  E.  if  he  (meaning  the  said  J.  E.)  was  not  ill,  and  that  he 
(meaning  the  said  J.  E.)  said,  I  (meaning  himself  the  said  J.  E.) 
am  well  enough,  I  (meaning  himself  the  said  J.  E.)  have  been 
playing  at  cards  with  a  parcel  of  men  and  have  lost  a  great  deal 
of  money;  and  that  he  the  said  J.  S.  said,  man  (meaning  the 
said  J.  E.),  I  (meaning  himself  the  said  J.  S.)  am  very  sorry  for 
yon  (meaning  the  said  J.  E).;  and  that  the  said  J.  S.  upon  his 
oath  aforesaid,  before  the  said  jury  so  taken  between  the  said 
state  and  the  said  G.  B.,  and  the  said  J.  M.  and  J.  S.,  justices  as 
aforesaid,  did  further  say,  depose,  swear,  and  give  in  evidence, 
that  the  said  J.  E.  then  and  there  took  him  the  said  J.  S.  by  the 
band,  and  said,  I  (meaning  himself  the  said  J.  E.)  will  never 
play  at  cards  any  more ;  whereas,  in  truth  and  in  fact,(i)  the  said 

matter,  though  it  can  never  introduce  charges,  or  add  to  or  vary  the  sense  of 
those  already  made.  1  Chit.  C.  L.  310 ;  Stark.  C.  P.  126 ;  Wh  C.  L.  §  2262. 
It  means  nothing  more  than  the  words  id  est,  scilicet,  aforesaid,  &c.,  being  merely 
an  explanation  of  what  has  gone  before.  lb.  Where,  however,  the  innuendo 
and  the  matter  it  introduces,  are  altogether  impertinent  and  immaterial,  they 
may  be  rejected  as  superfluous.  1  T.  R.  65  ;  9  East,  93.  See  3  Campb.  461 ;  7 
Price,  544. 

(t)  The  general  averment  that  the  defendant  swore  falsely,  &c.,  upon  the 
whole  matter,  will  not  be  sufficient ;  the  indictment  must  proceed  by  particular 
averments  (or,  as  they  are  technically  termed,  by  assignments  of  perjury),  to 
negative  that  which  is  false.  It  is  necessary  that  the  indictment  should  ex- 
pressly contradict  the  matter  falsely  sworn  to  by  the  defendant.  Sometimes  it 
is  also  necessary  to  set  forth  the  whole  matter  to  which  the  defendant  swore,  in 
order  to  make  the  rest  intelligible,  though  some  of  the  circumstances  had  a  real 
existence ;  but  the  word  "  falsely  "  docs  not  import  that  the  whole  is  false ;  and 
when  the  proper  averments  come  to  be  made,  it  is  not  necessary  to  negative 
the  whole,  but  only  such  parts  as  the  prosecutor  can  falsify,  admitting  the 
troth  of  the  rest.  Wh.  C.  L.  §  2259.  "The  object  of  the  assignment  of  per- 
jury is  to  falsify,  by  averments  in  the  indictment,  those  parts  of  the  defendant's 
allegations  on  oath,  in  which  it  is  intended  to  charge  him  on  the  trial  with  hav- 
ing committed  the  offence  in  question."  2  M.  &  S.  385  to  392.  Where  the 
party  has  sworn  contrary  ways  at  different  times,  it  must  be  expressly  shown  in 
such  case,  which  was  the  false  oath.  5  B.  &  A.  922;  1  D.  &  R.  578,  S.  C. 
Hiese  should  be  specific  and  distinct,  in  order  that  the  defendant  may  have  no- 
tice of  what  he  is  to  come  prepared  to  defend ;  see  lb. ;  and  it  would,  therefore, 
be  insufficient  to  aver  generidly  and  indefinitely  that  the  defendant's  oath  was 
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J.  E.  did  not  sit  down  by  the  said  J.  S.  in  the  said  booth  on  the 
twenty-sixth  day  of  July,  and  whereas,  in  truth  and  in  fact,  the 
said  J.  S.  did  not  ask  the  said  J.  E.  whether  he  was  well  or  not, 
and  whereas,  in  truth  and  in  fact,  the  said  J.  E.  did  not  say  to 
the  said  J.  S.  that  he  was  well  enough,  and  whereas,  in  truth  and 
in  fact,  the  said  J.  E.  did  not  say  to  the  said  J.  S.  that  he  the 
said  J.  E.  had  been  playing  at  c^rds  with  a  parcel  of  men  and 
had  lost  a  great  deal  of  money,  and  whereas,  in  truth  and  in  fact, 
the  said  J.  S.  did  not  say  to  the  said  J.  E.  that  he  (meaning  him- 
self the  said  J.  S.)  was  sorry  for  him  (meaning  the  said  J.  E.), 
and  whereas,  in  truth  and  in  fact,  the  said  J.  R.  did  not  say  to 
the  said  J.  S.  that  he  would  never  play  at  cards  any  more,  and 
whereas,  in  truth  and  in  fact,  the  said  J.  E.  had  not,  on  the  said 
day  of  any  conversation  whatsoever  with  the   said 

J.  S. ;  all  which  statements  made  by  the  said  J.  S.  the  said  J.  S. 
then  and  there  well  knew  to  be  false,(j)  and  so  the  jurors  afore- 
false.  In  maDy  instances,  however,  the  indictment  may  not  be  vitiated  by  the 
assignment  being  rather  more  comprehensive  than  the  term  of  the  defendant's 
evidence.  Thus  if  the  defendant  swore  "  that  he  never  did,  at  any  time  during 
his  transactions  with  the  victualling  office,  charge  more  than  the  usual  sum  per 
quarter,  beyond  the  price  he  actually  paid /or  any  grain  purchased  by  him  for 
the  said  commissioners  as  their  corn  factor,"  and  this  assertion  be  contradicted 
by  an  averment  that  "  he  did  charge  more  than  the  usual  sum  per  quarter  for 
and  in  respect  of  such  malt  or  grain,"  the  indictment  will  not  be  vitiated  by  the 
introduction  of  the  words  "  and  in  respect  of."  R.  v.  Atkinson,  Cro.  Circ. 
Assist  437  to  451  ;  Bac.  Abr.  Perjury,  C;  1  Saund.  249  a,  note  1,  S.  C.  It 
is  enough  where  there  are  several  assignments  of  perjury  in  one  count,  to  prove 
one  of  them,  and  though  some  be  bad,  judgment  will  be  given  on  the  sufficient 
assignments.  2  Ld.  Raym.  886 ;  2  Campb.  1 38, 139 ;  Cro.  C.  C.  7th  ed.  622 ;  State 
V.  Hascall,  6  N.  Hamp.  R.  358 ;  State  v.  Bishop,  1  Chip.  110 ;  see  Wh.  C  L 
§  2259. 

(/)  State  r.  Wood,  17  Iowa,  18.  In  negativing  the  defendant's  oath,  where 
he  has  sworn  only  to  his  belief,  it  is  proper  to  aver  that  "  he  well  knew  "  the 
contrary  of  what  he  swore.  Thus,  when  the  affidavit  upon  which  the  charge  of 
perjury  is  founded  merely  states  the  belief  of  the  affiant  that  a  larceny  had 
been  committed,  the  assignment  of  the  perjury  must  negative  the  words  of  the 
affidavit,  and  it  is  not  sufficient  to  allege  generally  that  the  persons  charged 
committed  not  the  larceny ;  it  is  necessary,  when  the  defendant  only  states  his 
belief,  to  aver  that  the  fact  was  otherwise,  and  that  the  defendant  knew  the 
contrary  of  what  he  swore.  State  v.  Lea,  3  Alabama,  602.  Thus  an  indict;* 
ment  against  an  insolvent  debtor  for  perjury  in  swearing  to  a  schedule  which 
did  not  discover  certain  debts  owing  to  him,  was  held  bad  on  demurrer  for  not 
averring  that  ho  well  knew  and  remembered  that  the  omitled  debts  were  then 
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said  now  here  sworn  upon  their  oath  aforesaid,  do  say/ that  the 
said  J.  S.,  at  the  said  court  of  session  and  gaol  delivery,  &c.,  be- 
fore the  said  J.  M.  and  J.  S.,  then  being  such  justices  as  aforesaid 
(and  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  J.  S.),  did  in 
manner  and  form  aforesaid,  commit  wilful  and  corrupt  perjury,(i) 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(578)  Li  swearing  as  to  age  in  procuring  money ^f  the  United  States^ 
in  enlisting  in  the  navy  of  the  United  States.{k^) 
That  late,  &c.,  on,  &c.,  at,  &a,  Mdshing  and  intending  to 

procure  the  expenditure  of  public  money  of  the  United  States  of 
America,  and  representing  himself  to  be  a  citizen  of  the  United 
States  of  America,  ^nd  to  be  of  full  ^ge,  to  wit,  of  the  age  of 
twenty-one  years  and  upwards,  did  then  and  there  come  in  his 
own  proper  person  before  a  in  the  navy  of  the  United 

States  of  America,  duly  authorized  and  empowered  to  enlist  per- 
sons in  the  naval  service  of  the  said  United  States,  and  did  then 
and  there  apply  to  the  said  to  enlist  him  the  said  as 

a'  in  the  naval  service  of  the  said  United  States,  he  the  said 

then  and  there  contriving  and  intending  by  means  of  such 
enlistment,  so  applied  for  by  him  as  aforesaid,  to  procure  and 
bring  about  the  expenditure  of  public  money  of  the  said  United 
States,  and  the  payment  of  the  sum  of  being  the  amount 

paid  by  the  said  United  States  to  on  their  enlistment  in 

the  naval  service  of  the  said  United  States,  as  he  the  said 
then  and  there  well  knew  and  understood,  and  that  it  being  then 
and  there  material  that  the  said  should  know  and  be  in- 

formed whether  the  said  possessed  the  requisite  qualifica- 

tions for  enlistment  as  aforesaid,  and  particularly  whether  or  not 
the  said  was  then  and  there  a  citizen  of  the  United  States 

of  America,  and  was  then  and  there  of  the  full  and  lawful  age  of 

juatly  dae  and  owing  to  him.  Com.  v.  Cook,  1  Robin.  729.  See  Wh.  C.  L.  §§ 
297,  2234,  2261.  But  this  averment  is  not  necessary  except  where  the  peijurj 
is  aftsigned  upon  the  defendant's  statement  of  his  belief  or  denial  of  his  beli^, 
in  the  alleged  false  matter.    State  v.  Raymond,  20  Iowa,  582. 

(I;)  Th^  usual  summing  up  of  the  indictment  is  "  that  so  the  defendant  did 
eommit  wilful  and  corrupt  perjury  "  (2  Leach,  860;  Stark.  495);  but  it  seems 
that  this  allegation  is  immaterial.     See  2  Leach,  856. 

(1:1)  IJ.  S.  r.  O'Brien,  United  States  Circidt  Court,  New  York,  1847. 
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tweoty-one  years,  he  the  said  in  pnrsaance  of  the  regula- 

tions and  reqairements  of  the  department  of  the  navy  of  the 
said  United  States,  required  and  directed  the  said  to  make 

oath  and  depose  in  writing  in  regard  to  the  age  and  citizenship 
of  him  the  said  before  a  notary  public  (or  olherwise)^ 

dwelling  in  said  City  of  New  York,  and  duly  authorized  and 
empowered  to  administer  oaths  in  the  said  City  of  New  York, 
and  having  competent  power  and  authority  to  tidminister  an 
oath  in  the  premises  to  the  said 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  further 
say,  that  the  said  not  having  the  fear  of  God  before  his 

eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  and  intending  to  defraud  the  United  States  of  America, 
did  on  the  said  day  of  in  the  yqar  of  our  Lord  one 

thousand  eight  hundred  and  in  his  own  proper  person,  go 

before  the  said  at  the  City  of  New  York,  in  the  Southern 

District  of  New  York  aforesaid,  he  the  said  having  then 

and  there  competent  power  and  authority  as  aforesaid  to  admin- 
ister an  oath  to  the  said  in  that  behalf,  and  the  said 
was  then  and  there  in  due  manner  sworn  by  the  said  and 
took  his  oath  before  the  said  in  due  form  of  law,  and  did 
then  and  there  falsely  and  corruptly  say,  depose,  swear,  and  make 
affidavit  in  writing,  amongst  other  things,  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  he  the  said  was 
born  in  and  that  he  was  a  citizen  of  the  said  United 
States  of  America,  and  that  he  the  said  was  of  full  age, 
to  wit,  of  the  age  of  twenty-one  years  and  upwards,  whereas  in 
truth  and  in  fact  the  said  *  at  the  time  he  took  his  said  oath 
and  made  his  affidavit  aforesaid,  was  not  born  in  the  State  of 
one  of  the  United  States  of  America,  and  was  not  a  citi- 
zen of  the  said  United  States  of  America,  but  was,  in  truth  and 
in  fact,  born  in  some  place  out  of  the  said  United  States  of 
America,  to  the  jurors  aforesaid  unknown,  and  was  not  of  full 
age,  to  wit,  of  the  age  of  twenty-one  years,  but  was  in  truth  and 
in  fact  under  full  age,  and  under  the  age  of  twenty-one  years. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that 

the  said  by  means  of  the  false  oath  aforesaid,  then«and  there 

procured  himself  to  be  enlisted  in  the  naval  service  of  the  said 

United  States,  and  then  and  there  procured  and  brought  about 
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the  expenditore  of  public  money  of  the  United  States  of  Amer- 
ica, and  procured  the  payment  to  himself,  out  of  public  money 
of  the  said  United  States,  of  the  sum  of  and  so  the  jurors 

aforesaid  do  say,  that  the  said  on  the  said  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
at  the  City  of  New  York,  in  the  Southern  District  of 
New  York  aforesaid,  and  within  the  jurisdiction  of  this  court, 
before  the  scfid  notary  public  {or  otherwise)  (he  the  said 

then  and  there  having  competent  power  and  authority  to 
administer  the  aforesaid  oath),  by  his  own  act  and  consent,  and 
of  bis  own  most  wicked  and  corrupt  mind,  in  manner  and  form 
aforesaid,  falsely  did  swear  touching  the  expenditure  of  public 
money  of  the  said  United  States  of  America,  against,  &c.,  and 
against,  &c.  ( Clonclude  as  in  book  1,  chapter  3.) 
(For  final  count,  see  17, 18, 181  n.,  239  n.) 

(579)  At  custom-house^  in  swearing  to  an  entry  of  invoice^  intending 
to  defraud  the  United  States,  ^c.under  act  of  March  Ist,  1 823.(2) 

That  late,  &c.,  on,  &c,  at,  &c.,  wishing  and  intending 

to  enter  by  invoice,  at  the  custom-house  in  said  City  of  New 
York,  certain  goods,  wares,  and  merchandise,  which  before  that 
time  had  been  brought  and  imported  in  a  certain  called  the 

whereof  one  then  and  there  was   master,  from  a 

foreign  port  or  place,  to  wit,  from  the  port  of  in  the  {specify 

the  place,  whether  kingdom  or  otherwise),  and  which  were  subject 
to  the  payment  of  duties  to  the  United  States  of  America,  on 
being  so  brought  and  imported,  did  come  in  his  own  proper  per* 
son,  on,  &c.,  at,  &c^  and  did  then  and  there  produce  and  deliver 
to  and  before  one  a  deputy  collector  of  the  customs  of  the 

port  and  district  of  the  said  City  of  New  York,  duly  appointed 
according  to  law,  a  certain  entry,  purporting  to  be  an  entry  of 
the  merchandise  so  as  aforesaid  imported  by  the  said  from 

the  said  port  of  in  the  said  which  said  entry,  so  pro- 

duced and  deliyered  as  aforesaid,  was  duly  signed  and  subscribed 
by  him  the  said  in  his  own  proper  handwriting,  *  and  the 

said  then  and  there  was  sworn,  and  took  his  corporal  oath, 

before  the  said  in  due  form  of  law,  touching  and  concem- 

({)  U.  S.  r.  Froech,  United  States  Circuit  Court,  New  York.    The  defend- 
ant in  this  cue  forfeited  his  recognizance. 
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ing  the  matters  contained  in  the  said  entry,  f  so  as  aforesaid  pro- 
duced and  delivered  by  him  the  said  to  him  the  said 
then  and  there  being  a  deputy  collector  of  the  customs  as  afore- 
said, he  the  said  then  and  there  having  sufficient  and  com- 
petent power  and  authority  to  administer  the  said  oath  to  the 
said  in  that  behalf,  which  said  oath  so  taken  by  him  the 
said  was  required  to  be  taken  by  him  the  said  under 
and  by  virtue  of  an  act  of  Congress  of  the  United  States  of 
America,  approved  on  the  first  day  of  March,  in  the  year  one 
thousand  eight  hundred  and  twenty-three,  entitled  "  An  act  sup* 
*  plementary  to,  and  to  amend  an  act  entitled  <  an  act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage,'  passed  on  the 
second  day  of  March,  seventeen  hundred  and  ninety-nine,  and 
for  other  purposes,"  in  a  matter  and  proceeding  at  the  custom- 
house at  the  said  port  and  district  of  the  City  of  New  York,  on 
the  said  day  of  aforesaid,  it  then  and  there  being 
material  that  a  just  and  true  account  of  all  the  goods,  wares,  and 
merchandise,  so  as  aforesaid  imported  by  him  the  said 
should  be  furnished  to  the  officers  of  the  customs  in  that  behalf, 
at  the  custom-house  in  said  City  of  New  York,  and  should  be 
set  forth  in  said  entry,  so  as  aforesaid  produced  and  delivered  by 
the  said  to  the  said  f f,  and  it  being  then  and  there 
material  that  the  said  officers  of  the  customs,  acting  in  that  be- 
half, should  know  and  be  informed  whether  the  said  in  the 
said  entry  bad  concealed  or  suppressed  anything  whereby  the 
United  States  might  be  defrauded  of  any  part  of  the  duty  law- 
fully due  on  the  said  goods,  wares,  and  merchandise.  And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  further  say,  that  the 
said  then  and  there  being  so  sworn  as  aforesaid,  not  having 
the  fear  of  God  before  his  eyes,  and  being  moved  and  seduced  by 
the  instigation  of  the  deyil,  being  so  sworn  as  aforesaid,  did  then 
and  there,  upon  his  oath  aforesaid,  touching  and  concerning  the 
matters  contained  in  the  said  entry,  knowingly  and  willingly 
swear  falsely,  amongst  other  thi.ngs,  and  make  oath  in  writing 
and  substance,  and  to  the  effect  following,  that  is  to  say,  that  the 
said  entry,  so  then  and  there  delivered  by  him  to  the  collector  of 
New  York  (meaning  thereby  the  entry  so  as  aforesaid  produced 
and  delivered  by  him  the  said  to  the  said  ),  contained 
a  just  and  true  account  of  all  the  goods,  wares,  and  merchan- 
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dise  imported  by  or  consigned  to  in  the  called  the 

whereof  was  master,  from  (meaning  thereby 

the  goods,  wares,  and  merchandise  so  as  aforesaid  imported  by 
him  the  said  in  said  and  consigned  to  ),  and 

that  he  the  said  in  the  said  entry  or  invoice,  had  not  con- 

cealed or  suppressed  anything,  whereby  the  United  States  of 
America  might  be  defrauded  of  any  part  of  the  duty  lawfully 
due  on  said  goods,  wares,  and  merchandise ;  whereas,  in  truth 
and  in  fact,  the  said  entry  did  not  contain  a  just  and  true  ac- 
count of  all  the  goods,  wares,  and  merchandise,  imported  by  him 
the  said  or  consigned  to  in  the  said  called  the 

whereof  said  was  then  and  there  master  as  afore- 

said,  but  on  the  contrary  thereof,  the  account  of  the  goods,  wares, 
and  merchandise,  contained  in  the  said  entry,  was  then  and  there 
false,  in  this,  that  in  and  by  the  said  entry,  the  said  goods,  wares, 
and  merchandise  are  and  were  set  forth  and  represented  to  have 
cost  the  importer  thereof,  including  charges,  the  sum  of  {here  in- 
seri  the  sum^  in  the  currency  of  the  country  from  whence  the  goods 
were  exported)^  meaning  thereby  so  much  money  of  the  kingdom 
(or  otherwise)^  of  when,  in  truth  and  in  fact,  the  said  goods, 

wares,  and  merchandise,  cost  the  importer  thereof,  including 
chains,  a  much  greater  and  larger  sam  and  price  than  the  said 
sum  of  of  the  currency  aforesaid;   and  whereas  also,  in 

truth  and  in  fact,  he  the  said  in  the  said  entry,  had  con- 

cealed and  suppressed  the  true  and  actual  cost  and  value  of  said 
goods,  wares,  and  merchandise,  with  intent  thereby  to  defraud 
the  said  United  States  of  America  of  some  part  of  the  duty 
lawfully  due  and  chargeable  on  said  goods,  wares,  and  mer- 
chandise, and  whereby  the  said  United  States  were  defrauded 
of  a  large  part  of  the  duty  lawfully  chargeable  on  said  goods, 
wares,  and  merchandise.  And  so  the  jurors,  &c,  do  say,  that  the 
said  did  on  the  said  day  of  in  the  year,  &c.,  in 

the  matter  and  proceeding  aforesaid,  at  the  custom-house  in  the 
said  City  of  New  York,  take  the  said  oath  before  the  said 
he  the  said  then  and  there  being  a  deputy  collector  of  the 

customs  as  aforesaid,  having  competent  authority  to  administer 
such  oath  to  the  said  as  aforesaid,  when  an  oath  was  re- 

quired to  be  taken  under  and  by  virtue  of  a  law  of  the  United 
States  of  America,  and  under  and  by  virtue  of  the  revenue  laws 
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of  the  said  United  States,  and  upon  the  taking  of  said  oath,  by 
him  the  said  as  aforesaid,  he  the  said  did  then  and 

there  knowingly  and  willingly  swear  falsely,  in  manner  and  form 
aforesaid,  in  a  matter  and  proceeding  when  the  aforesaid  oath 
was  required,  by  a  law  of  the  United  States  of  America,  to  be 
taken  by  the  said  and  was  then  and  there  guilty  of  peijury, 

against  &&,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count.     Same  a$  first  down  to*,  at  which  insert : 

and  that  the    said  did  also  then  and  there,  at  the  time  of 

producing  and  delivering  the  said  entry  as  aforesaid,  produce 
and  deliver  to  the  said  being  then  and  there  a  deputy  col- 

lector of  tho  customs  as  aforesaid,  duly  appointed  according  to 
law,  a  certain  invoice,  purporting  to  be  an  invoice  of  the  goods, 
wares,  and  merchandise  so  as  aforesaid  imported  by  the  said 
in  the  said  called  the  from  the  said  port  of 

and  included  in  the  entry  then  and  there  as  aforesaid 
produced  and  delivered  by  the  said  to  the  said  and 

the  said  wa^  then  and  there  in  due  manner  sworn,  and 

took  his  oath  before  the  said  in  due  form  of  law,  touching 

end  concerning  the  matters  contained  in  the  said  entry  and  in- 
voice, f  (here  insert  as  much  of  first  count  as  intervenes  between  f 
and  ft) ;  and  it  being  then  and  there  also  material,  that  a  just 
and  faithful  account  of  the  actual  cost  of  the  said  goods,  wares, 
and  merchandise,  of  all  charges  thereon,  including  charges  of 
purchasing,  carriage,  bleaching,  dyeing,  dressing,  finishing,  put- 
ting up  and  packing,  and  no  other  discoant^ drawback, or  bounty, 
but  such  as  had  been  actually  allowed  on  the  same,  should  be 
furnished  to  the  officers  of  the  customs,  acting  in  that  behalf,  at 
the  custom-house  in  the  said  City  of  New  York,  and  set  forth  in 
said  invoice,  so  as  aforesaid  produced  by  him  the  said  and 

it  being  also  then  and  there  material,  that  the  officers  of  the  cus- 
toms acting  in  that  behalf  should  know  and  be  informed,  whether 
he  the  said  knew  or  believed  in  the  existence  of  any  invoice 

of  the  said  goods,  wares,  and  merchandise,  other  than  the  in- 
voice so  as  aforesaid  produced  and  delivered  by  him  the  said 
also  whether  or  not,  the  invoice  so  then  and  there  pro- 
duced and  delivered  by  him  the  said  was  then  and  there 
in  the  state  in  which  he  the  said  had  actually  received  the 
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same,  and  it  being  also  then  and  there  material,  that  the  said 
officers  of  the  customS)  acting  in  that  behalf,  should  then  and 
there  know  and  be  informed,  whether  or  not,  he  the  said 
in  the  said  entry,  or  the  said  invoice,  bad  concealed  or  suppressed 
anything,  whereby  the  United  States  of  America  might  be  de- 
frauded of  any  part  of  the  duty  lawfully  dae  on  the  said  goods, 
wares,  and  merchandise  ;  and  that  the  said  not  having  the 

fear  of  God  before  his  eyes,  but  being  moved  and  seduced  by  the 
instigation  of  the  devil,  then  and  there  being  so  sworn  as  afore- 
said, did  upon  his  oath,  touching  and  concerning  the  matters  con- 
tained in  the  said  entry  and  invoice,  knowingly  and  willingly  (P) 
swear  falsely,  and  make  oath  in  writing,  in  substance  and  to  the 
effect  following,  that  id  to  say,  that  the  entry  then  delivered  by 
him  to  the  collector  of  New  York  (meaning  thereby  the  entry  so 
as  aforesaid  produced  and  delivered  by  him  the  said  to  the 

said  ),  contained  a  just  and  true  account  of  all  the  goods, 

wares,  and  merchandise  imported  by  or  consigned  io  in  the 

called  the  whereof  was  then  and  there  master 

from  (meaning  thereby  the  goods,  wares,  and  merchandise 

so  as  aforesaid  imported  by  him  the  said  in  said 

called  the  and  consigned  to  )  and  that  the  said  in- 

voice, so  then  and  there  as  aforesaid  produced  by  him  the  said 

contained  a  just  and  faithful  account  of  the  actual  cost 
of  the  said  goods,  wares,  and  merchandise,  of  all  charges  thereon, 
including  charges  of  purchasing,  carriages,  bleaching,  dyeing, 
dressing,  finishing,  putting  up  and  packing,  and  no  other  dis- 
count, drawback,  or  bounty  but  such  as  had  been  actually  al- 
lowed on  the  same,  and  also  that  he  the  said  did  not  know 
or  believe  in  the  existence  of  any  invoice,  other  than  that  so  as 
aforesaid  then  and  there  produced  by  him,  the  said  and 
that  the  said  invoice,  so  then  and  there  produced  and  deliv- 
ered, was  in  the  state  in  which  he  the  said  had  actually 
received  the  same,  and  also  that  he  the  said  had  not  in 
the  said  entry  or  invoice  concealed  or  suppressed  anything, 
whereby  the  United  States  of  America  might  be  defrauded  of 
any  part  of  the  duty  lawfully  due  on  the  said  goods,  wares, 
and  merchandise ;  whereas,  in  truth  and  in  fact,  the  said  entry 
so  as  aforesaid  then  and  there  produced  and  delivered,  did  not 
(P)  "Knowingly  and  willingly"  are  terms  used  by  the  act  of  March  8,  1825. 

19 


Digitized  by 


Google 


(679)  OFFENCES   AGAINST  SOCIETY. 

contain  a  jasi  and  trae  account  of  all  the  goods,  wares,  and 
merchandise  imported  by  bicn  the  said  or  consigned  to 

in  the  said  called  the  whereof  the  said 

was  then  and  there  the  master  as  aforesaid,  bat  on  the  contrary 
thereof^  the  account  of  said  goods,  wares,  and  merchandise  con- 
tained in  the  baid  entry  was  then  and  there  false,  in  this,  that  in 
and  by  the  said  entry,  the  said  goods,  wares,  and  merchandise 
are,  and  were  set  forth  and  represented  to  have  cost  the  importer 
thereof,  including  commissions  and  charges,  the  sum  of  {here 
insert  the  sum^  in  the  currency  of  the  country  from  whence  the 
goods  were  exported)^  meaning  thereby  so  much  of  the  currency 
of  the  kingdom  of  {or  otherwise)^  when,  in  truth  and  in 

fact,  the  said  goods,  wares,  and  merchandise  cost  the  importer 
thereof,  including  commissions  and  charges,  a  much  larger  sum 
and  price  than  the  said  sum  of  of  the  currency  aforesaid, 

and  whereas  also,  in  truth  and  in  fact,  the  said  invoice,  so  then 
and  there  as  aforesaid  produced  to  the  said  did  not  con- 

tain a  just  and  faithful  account  of  the  actual  cost  of  the  said 
goods,  wares,  and  merchandise,  of  all  charges  thereon,  including 
charges  of  purchasing,  carriages,  bleaching,  dyeing,  dressing, 
finishing,  putting  up  and  packing,  and  no  other  discount,  draw- 
back, or  bounty  but  such  as  bad  been  actually  allowed  on  the 
same,  but  on  the  contrary  thereof,  the  account  of  the  actual  cost 
of  the  said  goods,  wares,  and  merchandise,  of  all  charges  thereon, 
including  charges  of  purchasing,  carriages,  bleaching,  dyeing, 
dressing,  finishing,  putting  up  and  packing,  and  no  other  dis- 
count, drawback,  or  bounty  but  such  as  had  been  actually  al- 
lowed on  the  same,  was  set  forth  and  represented  in  the  said 
invoice,  to  be  the  sum  of  (meaning  thereby  so  much  cur- 

rency of  the  of  ),  when,  in  truth  and  in  fact,  the 

actual  cost  of  the  said  goods,  wares,  and  merchandise,  and  of 
all  charges  thereon,  including  charges  of  purchasing,  carriages, 
bleaching,  dyeing,  dressing,  finishing,  putting  up  and  packing, 
and  no  other  discount,  drawback,  or  bounty  but  such  as  had  been 
actually  allowed  on  the  same,  was  a  different  and  much  larger 
sum  than  the  said  sum  of  of  the  currency  aforesaid,  so 

contained  in  the  said  invoice.  And  whereas  also,  in  truth  and 
in  fact,  be  the  said  then  and  there  well  knew  and  believed 

in  the  existence  of  an  invoice  of  said  goods,  wares,  and  mer- 
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chandise,  other  and  greatly  different  from  the  said  invoice  so  as 
aforesaid  then  and  there   produced   by  him  the  said  in 

which  said  other  invoice,  the  said  goods,  wares,  and  merchandise 
were  set  forth  and  represented  to  have  cost  a  much  larger  sum 
and  price  than  was  expressed  in  the  said  invoice  so  as  aforesaid 
then  and  there  produced  and  delivered  by  him  the  said  to 

the  said  and  whereas  also,  in  truth  and  in  fact,  the  said 

invoice  so  then  and  there  produced  as  aforesaid,  was  not  then 
and  there  in  the  state  in  which  the  same  had  been  actually  re- 
ceived by  him  the  said  but  on  the  contrary  thereof,  the 
said  invoice  so  then  and  there  produced  as  aforesaid,  had,  after 
the  receipt  of  the  paper,  on  which  the  said  invoice  was  written, 
been  greatly  and  materially  altered  and  written  upon  by  him  the 
said  and  whereas  also,  in  truth  and  in  fact,  he  the  said 
in  the  said  entry  and  invoice,  had  concealed  and  sup- 
pressed the  true  and  actual  cost  and  value  of  the  said  goods, 
wares,  and  merchandise,  with  intent  thereby  to  defraud  the 
United  States  of  America  of  some  part  of  the  duties  lawfully 
due  on  the  said  goods,  wares,  and  merchandise.  And  so  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that  the  said 
on  the  said  day  of  in  the  year,  &c.,  before 
a  deputy  collector  of  the  customs,  at  the  said  Port  and 
District  of  the  City  of  New  York,  duly  appointed  according  to 
law,  he  the  said  having  as  aforesaid  competent  power  and 
authority  to  administer  said  oath  to  the  said  did  upon  tak- 
ing the  sajd  oath  in  a  matter  and  proceeding  at  the  custom- 
house, in  the  said  City  of  New  York,  when  an  oath  was  required 
to  be  taken  under  and  by  virtue  of  a  law  of  the  United  States  of 
America,  knowingly  and  willingly  swear  falsely,  in  manner  and 
form  last  aforesaid,  and  did  then  and  there  commit  wilful  and 
corrupt  perjury,  against,  &c.,  and  against,  &c.  (Conclude  as  in 
hook  1,  chapter  3.) 

Last  count. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  Southern  District  of  New  York,  in  the  Second 
Circuit,  is  the  district  and  circuit  in  which  the  said  offences  were 
committed,  and  in  which  the  said  was  first  apprehended 

for  the  said  offences  (or  as -the  case  may  be;  see  antCj  17,  18, 
181 11.,  239  ».)• 
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(680)  In  justifying  to  haUfar  a  party  after  indictment  founds 

^c.  (m) 

That  heretofore,  to  wit,  on,  &;a,  one  (the  person  bailed)  was 
duly  committed  for  trial  to  a  prison  in  the  City  of  in  the 

Sonthern  District  of  New  York  aforesaid,  for  a  certain  felony 
(or  otherwise)^  by  him  the  said  before  that  time  alleged  to 

have  been  committed  against  the  said  United  States. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  at  an  additional  session  {or  otherwise)  of  the  District 
Court  of  the  United  States  of  America,  for  the  Southern  District 
of  New  York,  begun  and  held  at  the  City  of  New  York,  within 
and  for  the  district  aforesaid,  on,  &c.,  the  grand  inquest  of  the 
United  States  of  America,  within  and  for  the  district  aforesaid, 
found  a  true  bill  of  indictment  against  the  said  (the  first  men- 
tioned party),  for  having,  on,  &c.  {state  particularly  the  offence  or 
offences). 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  was  duly  arraigned  before  the  said 

District  Court,  and  that  he  pleaded  not  guilty  to  the  said  bill  of 
indictment  so  found  as  aforesaid. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  on  application  of  the  said  the  said  Dislarict 

Court  did  thereupon  order  the  said  to  find  sufficient  bail  in 

the   sum   of  dollars,  with  or   more   sureties   for  his 

appearance  in  the  said  District   Court,  to  answer  to  the  said 
indictment,  and  that  in  default  of  finding  such  bsul  the  said 
should  stand  committed  for  trial  upon  said  indictment 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  after  the  making  of  the  order  last  aforesaid,  the 
said  District  Court  was  adjourned  until  the  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  then  to 

be  holden  at  the  said  City  of  New  York,  in  and  for  the  said 
Southern  District  of  New  York. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  after  the  adjournment  of  the  said  District  Court  as 
last  aforesaid,  one  of  the  in  the  district  aforesaid, 

(m)  This  form  was  prepared  in  the  office  of  Mr.  Butler,  United  States  Dis- 
trict Attorney  for  New  York. 
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Ob  &C9  came  before  and  then  and  there  oflfered  bim- 

aelf  to  be  and  become  one  of  the  bail  for  the  said  (be  the 

said  .   then   and  there   being  one  of  the  commissioners 

duly  appointed  by  the  Circuit  Ck)urt  of  the  United  States  of 
America  for  the  Southern  District  of  New  York,  to  take  ac- 
knowledgments of  bail  and  affidavits,  and  also  to  take  deposi- 
tions of  witnesses  in  civil  causes  depending  in  the  courts  of 
the  United  States,  pursuant  to  the  provisions  of  the  act  of  Con- 
gress in  that  behalf),  that  he  the  said  should  personally 
appear  in  the  said  District  Court  of  the  United  States,  on  the 
said  of  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  at  o'clock  in  the  forenoon  of  that  day, 
then  and  there  to  answer  all  such  matters  and  things  as  should 
be  objected  against  him  the  said  and  not  depart  the  said 
court  without  leave,  and  thereupon  the  said  was  then  and 
there,  at  the  said  City  of  New  York,  on  the  said  day  of 

in  due  manner  sworn  by  the  said  f  and  did  make 

affidavit  in  writing,  and  take  his  corporal  oath  upon  the  holy 
gospel  of  God,  before  the  said  (the  commissioner),  touching 

and  concerning  the  matters  contained  in  his  said  affidavit  (he 
the  said  then  and   there  having  sufficient  and  competent 

authority  to  administer  an  oath  to  the  said  on  that  behalf) ; 

and  the  said  being  so  sworn  as  aforesaid,  then  and  there, 

on,  &C.,  at,  &C.,  to  prevent  the  said  from  knowing  the  true 

circumstances  and  property  of  him  the  said  did,  upon  his 

corporal  oath  concerning  the  matters  contained  in  the  said  affi- 
davit, in  writing,  before  the  said  (he  the  said  then 
and  there  having  sufficient  and  competent  authority  to  administer 
an  oath  to  the  said  on  that  behalf),  then  and  there  wilfully, 
corruptly,  and  knowingly,  by  his  own  act  and  consent,  commit 
perjury  upon  his  oath  aforesaid,  in  swearing  to  the  said  affidavit 
in  writing  (amongst  other  things),  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  he  the  said  (at  the  time  of  tak- 
ing the  said  oath  and  making  the  said  affidavit  in  writing  mean- 
ing), was  worth  the  sum  of  dollars,  over  and  above  all  his 
the  said  just  debts  and  liabilities.  Whereas,  in  truth  and 
in  fact,  at  the  time  of  taking  the  said  oath  and  making  the  said 
affidavit  in  writing,  he  the  said            was  not  worth  the  sum  of 
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dollars  over  and  above  all  his  the  said  just  debts  and 

liabilities. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  farther 
present,  that  it  then  and  there  became  necessary  and  material 
that  the  said  (the  commissioner)   should  know  whether 

the  said  was,  at  the  time  of  taking  the  said  oath  and  mak- 

ing the  said  affidavit  in  writing,  worth  the  sum  of  dollars, 

over  and  above  all  his  the  said  just  debts  and  liabilities. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said  on,  &;c.,  before  the  said  (he  the  said 

then  and  there  having  such  sufficient  and  competent 
authority  as  aforesaid),  ff  upon  his  oath  aforesaid,  by  his  own 
act  and  consent,  and  of  his  own  most  wicked  and  corrupt  mind, 
in  a  matter  depending  in  the  said  District  Court  of  the  United 
States,  did  wilfully  and  corruptly  commit  perjury,  against,  &C., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  heretofore,  on,  &c.,  at,  &c.,  came  before 

(the  commissioner),  and  then  and  there  offered  himself  to 
be  and  become  one  of  the  bail  for  one  he  the  said  then 

and  there  being  in  prison  in  in  the  Southern  District  of 

New  York  aforesaid,  charged  with  a  crime  before  that  time  com- 
mitted against  the  United  States  of  America,  by  him  the  said 
(the  party  bailed),  in  (state  the  offence  or  offences  mth 
which  he  stood  charged)^  (he  the  said  (the  commissioner), 

then  and  there  having  competent  authority  from  the  said  Circuit 
Court  of  the  United  States,  to  take  bail  in  that  behalf),  that  the 
said  (the  party  bailed)  should  personally  appear  in  the  said 

District  Court  of  the  United  States,  on,  &c.,  at  o'clock  in 

the  forenoon  of  that  day,  and  then  and  there  answer  all  such  mat- 
ters and  things  as  should  be  objected  against  him  the  said 
and  not  depart  <he  said  court  without  leave,  and  thereupon  the 
said  (the  bail)  was  then  and  there  on  the  said  day  of 

at  the  said  City  of  New  York,  in  due  manner  sworn  by 
the  said  *  to  make  true  answer  to  all  such  questions  as 

should  be  demanded  of  him  the  said  touching  the  suffi- 

ciency as  bail  for  the  said  (he  the  said  having  then 
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and  there  sufficient  and  competent  authority  to  administer  such 
oath  to  the  said  )• 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  so  being  sworn  as  aforesaid,  then 

and  there,  to  wit,  on,  &c.,  at,  &c.,  before  the  said  was  inter- 

rogated concerning  the  circumstances  and  property  of  him  the 
said  and  thereupon  he  the  said  not  having  the  fear 

of  God  before  his  eyes,  &c.,  and  to  prevent  the  said  from 

knowing  the  true  circumstances  and  property  of  him  the  said 

on  the  said,  &c.,  at,  &c.,  wilfully,  corruptly,  knowingly, 
and  willingly,  by  his  own  act  and  consent  upon  his  corporal  oath, 
did  swear  falsely,  and  make  affidavit  in  writing  before  the  said 

(he  the  said  then  and  there  having  sufficient  and 

competent  authority  to  administer  such  oath  to  the  said  ) 

in  a  proceeding  where  an  oath  was  required  to  be  taken  by  him 
tiie  said  under  the   laws  of  the  United  States  (amongst 

other  things),  in  substance  and  to  the  effect  following,  that  is  to 
say,  that  he  the  said  (at  the  time  of  taking  the  said  oath 

and  making  the  said  affidavit  meaning),  was  worth  the  sum  of 

dollars,  over  and  above  all  his  (the  said  meaning) 

just  debts  and  liabilities;  whereas,  in  truth  and  in  fact,  at  the 
time  of  taking  the  said  oath  and  making  the  said  affidavit  in 
writing,  he  the  said  was  not  worth  the  sum  of  dollars 

over  and  above  all  his  (the  said  meaning)  just  debts  and 

liabilities. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  farther 
present,  that  it  then  and  there  became  necessary  and  material 
that  the  said  should  know  whether  the  said  was,  at 

the  time  of  taking  the  said  oath  and  making  the  said  affidavit 
in  writing,  worth  the  sum  of  dollars  over  and  above  all 

his  the  said  just  debts  and  liabilities. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said  on,  &c.,  at,  &c.,  before  the  said  (he  the 

said  then  and  there  having  sufficient  and  competent  au- 

thority to  administer  such  oath  to  the  said  ),  upon  his  oath 

aforesaid,  wilfully,  corruptly,  knowingly,  and  willingly,  did  make 
affidavit  in  writing,  and  swear  falsely  in  regard  to  material  facts 
in  a  proceeding  before  the  said  wherein  an  oath  was  re- 

quired to  be  taken  by  him  the  said  under  the  laws  of  the 
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United  States,  and  did  commit  wilfal  and  corrupt  perjary,  against, 
&C.    ( Conclude  as  in  book  1,  chapter  3.) 

Third  count  Same  as  second  count  doum  to*,  then  proceed  to  intro- 
duce so  much  of  first  count  as  is  contained  between  t  o^nd  ft? 
and  conclude  : 

upon  his  oath  aforesaid,  knowingly  and  willingly  did  make  affi- 
davit in  writing,  and  swear  falsely  in  regard  to  material  facts  in 
a  proceeding  before  the  said  where  an  oath  was  required 

to  be  taken  by  him  the  said  under  the  laws  of  the  United 

States,  and  did  commit  wilful  and  corrupt  perjury,  against,  &c., 
and  against,  &c     ( Conclude  as  in  book  1,  chapter  3.) 

Fourth  count 

That  the  said  wickedly  and  corruptly  intending  to  pre- 

vent the  due  course  of  justice,  on,  &c.,  at,  &c,  in  his  own  proper 
person  came  before  a   Commissioner  of  the  Circuit  and 

District  Courts  of  the  United  States  of  America  for  the  South- 
ern District  of  New  York,  duly  appointed  according  to  law,  and 
having  competent  power  and  authority  to  administer  oaths  and 
take  the  recogizance  of  bail  in  criminal  cases  pending  in  the  said 
courts,  except  in  cases  where  the  punishment  is  death,  and  then 
and  there  before  the  said  .  offered  to  be  and  become  one  of 

the  bail  for  the  appearance  in  the  said  District  Court  of  one 
against  whom  an  indictment  for  {state  the  offence  for 
which  he  stood  charged),  was  then  and  there  pending  in  the  said 
District  Court  of  the  United  States,  on  which  said  indictment 
he  the  said  stood  committed  and  charged, and  upon  which 

said  indictment  the  said  District  Court  had,  before  the  said 
day  of,  &c.,  made  an  order  that  the  said  might  be  admitted 

to  bail  in  the  sum  of  dollars,  with  or  more  sureties ; 

and  so  being  there  on  the  said  day  of  in  the  year 

last  aforesaid,  before  the  said  commissioner  as  aforesaid, 

and  offering  to  be  and  become  one  of  the  bail  of  the  said 
it  was,  and  became  then  and  there  material  that  the  said 
commissioner  as  aforesaid,  should  know  and  be  informed  whether 
he  the  said  was  worth  the  sum  of  dollars,  over  and 

above  all  his  just  debts  and  liabilities,  and  that  thereupon,  then 
and  there,  he  the  said  was  in  due  manner  sworn,  and  did 
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take  his  corporal  oath  on  the  holy  gospel  of  God,  before  the  said 
(he  the   said  then  and  there  having  a  competent 

aothority  to  administer  an  oath  to  said  in  that  behalf), 

touching  his  sufficiency  as  one  of  the  bail  of  said  and 

being  so  sworn,  he  the  said  not  having  the  fear  of  God 

before  his  eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  did  wilfully,  corruptly,  and  falsely  swear  and  make 
his  **  affidavit  in  writing  (amongst  other  things),  in  substance 
and  to  the  effect  following,  that  is  to  say,  that  he  (the  said 
meaning),  was*worth  the  sum  of  dollars,  over  and  above 

all  his  the  said  just  debts  and  liabilities,  whereas,  in  truth 

and  in  fact,  he  the  said  at  the  time  he  so  swore  and  made 

the  said  affidavit,  was  not  worth  the  sum  of  dollars,  over 

and   above   his  the  said  jnst  debts  and   liabilities,  and 

whereas,  in  troth  and  in  fact,  he  the  said  at  the  time  he  so 

swore  and  made  the  said  affidavit,  was  not  worth  any  sum  of 
money  whatever  {or  as  the  case  may  be)y  over  and  above  his  just 
debts  and  liabilities. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid  do  say, 
that  the  said,  &c.     ( CJonclvde  as  before.) 

Fifth  count.  Same  as  fourth  count  down  to  **,  and  then  proceed : 
f  deposition  in  writing  pursuant  to  the  laws  of  the  United  States 
of  America  (amongst  other  things),  in  substance  and  to  the  effect 
following,  that  is  to  say,  that  he  (the  said  meaning)  was 

worth  the  sum  of  dollars,  over  and  above  all  his  (the  said 

meaning)  just  debts  and  liabilities,  whereas,  in  truth  and 
in  fact,  he  the  said  at  the  time  he  so  swore  and  made  the 

said  deposition  in  writing,  was  not  worth  the  sum  of  dollars, 

over  and  above  all  his  the  said  just  debts  and  liabilities, 

and  whereas,  in  truth  and  in  fact,  he  the  said  at  the  time 

he  80  swore  and  made  his  said  deposition  in  writing,  was  not 
worth  any  sum  of  money  whatever  {if  such  is  the  case)^  over 
and  above  his  just  debts  and  liabilities. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say,  that, 
&c.,  on,  &c.,  before  the  said  so  as  aforesaid  having  a  compe* 

tent  authority  to  administer  the  said  oath  to  the  said  did 

wilfully  and  corraptly  commit  perjury  in  manner  and  form  last 
aforesaid,  against,  &c.,  and  against,  &c*  ( Conclude  as  in  book  1, 
chapter  3.)  27 
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And  the  jorors  aforesaid,  on  their  oath  aforesaid,  do  fartlier 

present,  that  the  Southern  Difltrict  of  New  York  is  the  district  in 

which  the  said  oifence  was  committed,  and  in  which  the  said 

was  first  apprehended  for  the  said  offence.     {See  17, 18» 

181,  ft.,  232  n.) 

(581)  In  giving  evidenee  on  the  trial  of  an  isstie  on  an  indictment 

for  perjury,{n) 

That  at  the  Supreme  Judicial  Court  of  the  said  common- 
wealth, be^uu  and  holden  at  B.,  within  and  for'tlie  County  of 
8.,  on  the  first  Tuesday  of  November,  on,  &c.,  before  L  P.,  Esq., 
then  chief  justice  of  the  said  court,  a  certain  issue,  in  due  man- 
ner joined  in  the  said  court,  between  the  commonwealth  afore- 
said and  one  C.  D.,  upon  a  certain  indictment  then  depending 
against  the  said  C.  D.,  for  wilful  and  corrupt  perjury,  came  on  to 
be  tried,  and  was  then  and  there,  in  due  form  of  law,  tried  by  a 
certain  jury  of  the  country,  in  due  manner  returned,  empanelled, 
and  sworn  for  that  purpose;  and  that  at  and  upon  the  triarof 
said  issue,  E.  F.,  late  of  B.,  in  the  county  aforesaid,  laborer,  did 
then  and  there  appear,  and  was  produced  as  a  witness  for  and 
on  behalf  of  the  said  commonwealth,  and  against  the  said  C.  D., 
upon  the  trial  of  the  said  issue,  and  the  said  E.  F.  was  then  and 
there  duly  sworn,  as  such  witness  as  aforesaid,  before  the  said  L 
P.,  Esq.,  then  chief  justice  as  aforesaid,  that  the  evidence  which 
he  should  give  to  the  court  and  jury,  between  the  said  common- 
wealth and  the  said  C.  D.,  the  defendant,  on  the  issue  then  de- 
pending, should  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth  (the  said  I.  P.,  Esq.,  as  the  said  chief  justice  of  said 
court,  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  the  said  oath  to  the  said  E.  F.  in  that 
behalf) ;  and  the  said  E,  R,  being  so  sworn  as  aforesaid,  it  then 
and  there,  upon  the  trial  of  the  said  issue,  became  and  was  a 
material  inquiry,  whether  (here  state  the  several  material  ques- 
tions). And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  E.  F.,  maliciously  and  corruptly 
intending  to  injure  and  aggrieve  the  said  C.  D.,  and  to  cause  and 
procure  him  to  be  convicted  of  the  wilful  and  corrupt  perjury 

(n)  Altered  by  Mr.  Davis,  Precedents,  210,  from  2  Chit.  C.  L.  452,  453,  note 
11 ;  4  Went.  275,  and  6  Went.  896. 
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whereof  he  then  stood  indicted  as  aforesaid,  and  to  subject  him 

to  the  pains,  penalties,  and  punishments  of  the  laws  of  this 

commonwealth  inflicted  on  persons  convicted  of  that  crime,  and 

being  then  and  there  lawfully  required  to  depose  the  truth  in  a 

proceeding  in  a  course  of  justice,  then  and  there,  on  tlie  trial 

aforesaid  of  the  said  issue,  upon  his  oath  aforesaid,  before  the 

said  I.  P.,  Esq.,  chief  justice  as  aforesaid,  having  such  competent 

authority  to  administer  such  oath  as  aforesaid,  falsely,  wickedly, 

knowingly,  wilfully,  and  corruptly  did  say,  depose,  swear,  and 

give  evidence,  to  the  said  court  and  jury,  amongst  other  things, 

in  substance  and  to  the  effect  following,  that  is  to  say  {here  set 

out  the  evidence) ;  whereas,  in  truth  and  in  fact,  the  said  C.  D. 

did  not  {here  assign  the  perjury j  by  negativing  the  false  evidence 

given  by  the  witness).    And  so  the  jurors  aforesaid,  upon  their 

oath  aforesaid,  do  say,  that  the  said  E.  F.  falsely,  wickedly,  wil- 

fdlly  and  corruptly,  by  his  own  voluntary  act  and  consent,  and 

of  his  own  wicked  mind  and  disposition,  did  then  and  there,  in 

manner  and  form  aforesaid,  commit  wilful  and  corrupt  perjury ; 

against,  &c.,  and  contrary,  &c.     ( Conclude  as  in  book  1,  chap- 

ier  3.) 

(582)   On  a  trial  in  the  Supreme  Judicial  Court  of  MassackusetiSy 
on  a  civil  a€tion,{o) 

That  heretofore,  to  wit,  at  the  Supreme  Judicial  Court,  begun 
and  holden  at  B.,  within  and  for  the  said  County  of  S.,  on,  &c.,  be- 
fore I.  P.,  then  being  chief  justice  of  the  same  court,  a  certain  issue 
duly  joined  in  the  said  court,  between  one  C.  D.  and  one  E.  F., 
in  a  certain  plea  of  trespass,  came  on  to  be  tried  in  due  form  of 
law,  and  was  then  and  there  tried  by  a  certain  jury  of  the  coun* 
try,  duly  summoned,  empanelled,  and  sworn  between  the  parties 
aforesaid ;  and  that,  upoa  the  said  trial,  G.  H.,  of  said  B.,  yeo- 
man, appeared  as  a  witness  on  the  behalf  of  the  said  E.  F.,  the 
defendant,  and  was  duly  sworn,  and  took  his  oath  before  the  said 
L  P.,  chief  justice  as  aforesaid,  to  speak  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  touching  the  matters  in  issue 
on  the  said  trial;  he  the  said  L  P.,  chief  justice  as  aforesaid, 
having  sufficient  and  competent  power  and  authority  to  admin- 
ister the  said  oath  to  the  said  6.  BL  in  that  behalf;  and  that  at 

(o)  Davis'  Pirec  211. 
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and  upon  the  said  trial,  certain  questions  became  and  were  ma- 
terial, in  substance  as  follows,  that  is  to  say  (here  state  the  ma- 
terial  questions)^  and  that  the  said  6.  H.,  being  so  sworn  as  afore- 
said, and  being  then  and  there  lawfully  required  to  depose  the 
truth  in  a  proceeding  in  a  course  of  justice,  at  and  upon  the  said 
trial  at  the  court  aforesaid,  then  and  there  falsely,  wilfully,  volun- 
tarily, and  corruptly  did  say,  depose,  and  swear,  among  other 
things,  in  substance  and  to  the  effect  following,  that  is  to  say 
{here  state  the  evidence  with  proper  innuendos) ;  whereas,  in  truth 
and  in  fact,  {here  assign  the  perjury  by  negativing  the  evidence). 
And  BO  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  6.  H.  in  manner  and  form  aforesaid,  did  commit 
wilful  and  corrupt  perjury;  against, &c.,  and  contrary,  &c.  {Con^ 
elude  as  in  book  1,  chapter  3.) 

(583)  For  perjury  committed  in  an  examination  before  a  commis- 
sioner of  bankrupts.{a) 

That  on  the  twenty-fourth  day  of  October,  in  the  year  of  our 
Lord  a  petition  for  adjudication  of  the  bankruptcy  of  one 

J.  S.  D.  was  under  and  in  pursuance  of  the  statute  made  and 
passed  in  the  session  of  Parliament  holden  in  the  twelfth  and 
thirteenth  years  of  the  reign  of  our  lady  the  queen,  intituled 
'<  An  Act  to  amend  and  consolidate  the  Laws  relating  to  Bank- 
rupts," filed  and  prosecuted  in  the  Court  of  Bankruptcy  in  Lon- 
don ;  and  that  the  said  J.  S.  D.  afterwards,  to  wit,  on  the  day 
aforesaid,  in  the  year  aforesaid,  duly  became  and  was  declared 
and  adjudicated  to  be  a  bankrupt  under  and  within  the  meaning 
of  the^said  8tatute.(a^)  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  afterwards,  and  whilst  the  pro- 
ceedings upon  and  in  respect  of  the  said  bankruptcy  were  depend- 
ing in  the  said  Court  of  Bankruptcy,  to  wit,  on  the  seventeenth 
day  of  November,  &c.,  J.  H.,  of,  &c,  yeoman,  came  before  E. 
H.,  Esquire,  at  the  bankruptcy  court-house,  in  Basinghall  Street, 
in  the  City  of  London,  and  within  the  jurisdiction  aforesaid, 
to  be  examined  in  the  said  Court  of  Bankruptcy  in  the  mat- 
ter of  the  said  bankruptcy,  by  and  before  the  said  E.  IL,  touch- 
ing and  concerning  the  trade,  dealings,  and  estate  of  the  said 

(a)  5  Cox,  C.  C.y  Appendix,  p.  Ixxii. 

{aX)  It  is  unnecessary  to  set  forth  the  petition.  U.  S.  y.  Denning,  4  McLean,  3. 
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bankrnpty  the  said  E.  H.  then  being  a  commissioner  of  the  said 
Court  of  Bankraptcy,  daly  appointed  and  empowered  to  act  in 
the  matter  of  the  said  bankruptcy,  and  to  examine  the  said  J.  H. 
in  that  behalf;  and  that  the  said  J.  H.  then  and  there,  before  the 
said  E.  H.,  was  duly  sworn,  and  took  his  corporal  oath,  that  the 
evidence  he  should  give  in  and  upon  his  said  examination  should 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth  ;  the  said 
E.  H.  then  and  there  having  competent  power  and  authority  to 
administer  the  said  oath  to  the  said  J.  H.  in  that  behalf.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  and  upon  the  said  examination  of  the  said  J.  H.,  and  at 
the  time  the  said  J.  H.  so  deposed  and  swore  as  hereinafter  men- 
tioned, it  then  and  there  became  and  was  material  in  and  to  the 
matter  of  the  said  bankruptcy,  to  inquire  what  was  the  nature 
and  extent  of  the  dealings  of  the  said  X  H.  with,  and  of  his  pur- 
chases from,  the  said  bankrupt,  and  especially  of  the  extent  and 
of  the  manner  of  dealing  with  respect  to  such  purchases  during 
the  months  of  September  and  October  in  the  year  of  our  Lord 
and  whether  the  said  J.  H.  had,  previous  to  the  second 
day  of  September  in  the  year  aforesaid,  made  any  purchases  of 
goods  from  the  said  bankrupt  to  the  extent  of  ten  pounds  at  one 
time;  and  whether  certain  purchases,  for  and  in  respect  of  which 
certain  invoices,  marked  respectively  B,  C,  D,  E,  P,  G,  H,  I,  K,  L. 
and  M,  and  produced  by  the  said  J.  H.  at  and  upon  his  said  ex- 
amination, were  all  the  purchases  over  five  pounds  which  the 
said  J.  H.  bad  made  from  the  said  bankrupt  in  September, 
la  the  year  aforesaid;  and  whether  certain  invoices,  pro- 
duced by  the  said  J.  H.  at  and  upon  his  said  examination,  and 
marked  respectively  N,  O,  P,  and  Q,  were  all  the  invoices  which 
the  said  J.  H.  had  received  from  the  said  bankrupt  in  the  month 
of  October,  in  the  year  aforesaid;  and  whether  the  purchases 
made  by  the  said  J.  H.  from  the  said  bankrupt,  in  the  said  month 
of  October,  and  for  which  the  said  J.  H.  did  not  take  invoices, 
exceeded  fifteen  pounds ;  and  whether  the  said  J.  H.  had  ever 
gone  with  the  said  bankrupt  to  the  house  of  a  pawnbroker  in 
Sloane  Street,  named  C.  L.,  to  redeem  goods;  and  whether 
the  said  J.  H.  had  ever  redeemed  any  deposits  made  by 
the  said  bankrupt  to  the  said  C.  L.,  a  pawnbroker  in  Sloane 
Street ;  and  whether  the  said  J.   H.  had  ever  sold  any  goods 
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which  had  been  received  or  purchased  by  the  said  bankropt,  to 
one  B.  P.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  H.,  being  so  sworn  as  afore- 
said, did  then  and  there,  upon  his  said  examination,  upon  his 
oath  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and  mali- 
ciously, before  the  said  E.  H.,  depose  and  swear,  amongst  other 
things,  in  substance  and  to  the  effect  following,  that  is  to  say, 
my  dealings  (meaning  his  the  said  J.  H/s  dealings)  with  D. 
(meaning  the  said  bankrupt)  commenced  in  May  last^  but  they 
were  not  then  to  any  extent,  and  I  (meaning  the  said  J.  H.)  al- 
ways took  a  bill  of  parcels  when  I  purchased  to  the  extent  of 
five  pounds  or  ten  pounds.  I  keep  all  my  bills  of  parcels;  and 
all  the  bills  of  .parcels  I  have  had  from  D.  (meaning  the  said 
bankrupt)  I  (meaning  the  said  J.  BL)  have  now  with  me  here, 
but  I  had  no  bills  of  parcels  from  D.  (meaning  the  said  bank- 
rupt) till  the  second  of  September  last  (meaning  the  month  of 
September  in  the  year  aforesaid),  as  all  my  previous  transactions 
with  him  (meaning  the  said  bankrupt)  were  of  a  very  trifling 
character,  before  the  second  of  September  last  (meaning  the 
month  of  September  in  the  year  aforesaid),  I  (meaning  the  said 
J.  H.)  had  no  one  transaction  with  D.  (meaning  the  said  bank- 
rupt) to  the  extent  of  ten  pounds,  but  I  may  have  had  to  the 
extent  of  about  five  pounds,  from  the  second  day  of  September 
last  I  have  had  invoices  of  all  my  (meaning  the  said  J.  H.) 
purchases  and  dealings  with  D.  (meaning  the  said  bankrupt).  I 
(meaning  the  said  J.  H.)  do  not  remember  going  with  the  bank- 
rupt (meaning  the  said  bankrupt)  to  a  pawnbroker's  in  Sloane 
Street,  named  L.,  to  redeem  goods ;  and  I  say  positively  that  I 
never  did  go  there  with  the  bankrupt  (meaning  the  said  bank- 
rupt). I  (meaning  the  said  J.  H.)  bought  of  him  (meaning  the 
said  bankrupt)  in  the  month  of  September  (meaning  September 
in  the  year  aforesaid),  goods  to  the  value  of  several  hundred 
pounds.  I  produce  all  the  invoices  of  my  (meaning  the  said  J. 
H.)  purchases  of  him  (meaning  the  said  bankrupt)  in  September 
(meaning  September  aforesaid) ;  they  are  marked  respectively  B, 
C,  D,  E,  F,  G,  H,  I,  K,  L,  and  M ;  those  are  all  the  purchases 
over  five  pounds  which  I  purchased  of  D.  (meaning  the  said 
bankrupt)  in  September.  My  purchases  of  him  under  five 
pounds,  but  of  which  I  took  no  invoices,  were  few  in  number 
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during  that  month.  My  last  purchase  of  D.,  for  which  I  took  an 
invoice,  was  on  the  eighth  day  of  October  in  the  year  of  oar 
Lord  and  since  that  time  I  have  made  very  trifling  par- 

chases  of  D.  I  (meaning  the  said  J.  H.)  produce  all  my  invoices 
of  D.  (meaning  the  said  bankrapt)  in  the  month  of  October 
(meaning  the  month  of  October  in  the  year  aforesaid),  which 
are  marked  respectively  N,  O,  P,  and  Q.  My  dealings  with  D. 
in  this  month  of  October,  for  which  I  took  invoices,  amounted 
together  to  about  one  hundred  and  fifteen  pounds ;  any  other 
purchases  of  him  (meaning  the  said  bankrupt)  in  the  month  of 
October  (meaning  October  in  the  year  aforesaid)  for  which  I  did 
not  take  invoices,  amounted  to  not  more  than  fifteen  pounds. 
I  (meaning  the  said  J.  H.)  never  did  on  any  occasion  redeem 
any  deposits  made  by  D.  (meaning  the  said  bankrapt)  to  Mr.  L., 
a  pawnbroker  in  Sloane  Street  (meaning  the  said  C.  L.),  and 
that  I  speak  positively  to.  I  (meaning  the  said  J.  H.)  never 
sold  any  of  D.'s  goods  (meaning  any  goods  which  the  said  J. 
H.  had  received  or  purchased  irom  thie  said  bankrupt)  to  B.  P., 
of  Castle  Street,  Saint  Mary  Axe  (meaning  the  said  B.  P.) ; 
whereas,  in  truth  and  in  fact,  the  said  J.  H.  had,  previous  to  the 
said  second  day  of  September  in  the  year  aforesaid,  had  divers 
transactions  with  the  said  bankrupt,  each  of  which  transactions 
had  been  and  was  to  a  much  greater  extent  than  the  sum  of  ten 
pounds. .  And  whereas,  in  truth  and  in  fact,  the  said  J.  H.  bad, 
previous  to  the  said  second  day  of  September  last  aforesaid, 
made  divers  purchases  of  goods  of  and  from  the  said  bankrupt, 
each  of  which  said  purchases  had  been  and  was  to  a  much 
greater  amount  and  extent  than  ten  pounds  at  one  time ;  and 
whereas,  in  truth  and  in  fact,  the  said  purchases  for  and  in  re* 
spect  of  which  the  said  invoices  marked  respectively  B,.C,  D,  E, 
F,  G,  H,  I,  K,  L,  and  M,  were  not  all  the  purchases  above 
the  amount  of  five  pounds  which  the  said  J.  H.  had  made  and 
purchased  from  the  said  bankrupt  in  the  month  of  September  in 
the  year  aforesaid;  and  whereas,  in  truth  and  in  fact,  the  said  J. 
H.  had,  in  the  said  month  of  September,  made  divers  purchases' 
of  goods,  to  a  greater  amount  than  five  pounds  each  purchase, 
from  the  said  bankrupt,  to  wit,  a  certain  purchase  df  five  dozen 
silver  spoons  and  forks,  for  a  sum  exceeding  five  pounds,  to  wit. 
twenty  pounds;    and   a  certain   other   purchase   of   two  gold 
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watches,  for  a  sam  exceeding  five  pounds,  to  wit,  fifteen  pounds, 
the  said  last  mentioned  purchases  being  other  and  different  from 
any  of  the  said  purchases  in  September  aforesaid,  the  invoices 
for  and  in  respect  of  which  were  so  produced  by  the  said  J.  H. 
aforesaid ;  and  whereas,  in  troth  and  in  fact,  the  purchases  made 
by  the  said  J.  H.  from  the  said  bankrupt  in  the  month  of  Octo- 
ber in  the  year  aforesaid,  and  for  which  the  said  J.  H.  did  not 
take  invoices,  greatly  exceeded  the  sum  of  fifteen  pounds,  and 
amounted  to  a  much  larger  sum,  to  wit,  to  the  sum  of  one  hun- 
dred pounds ;  and  whereas,  in  truth  and  in  fact,  the  said  J.  H. 
did,  to  wit,  on  the  eighth  day  of  October  in  the  year  aforesaid, 
go  to  the  shop  of  the  said  C.  L.,  in  Sloane  Street  aforesaid,  to 
redeem  goods,  and  did  then  and  there  redeem  of  and  from  the 
said  C.  L.  certain  deposits,  made  by  the  said  bankrupt  to  and 
with  the  said  C.  L.,  as  the  said  J.  H.  at  the  time  he  so  deposed 
and  swore  as  aforesaid  then  well  knew;  and  whereas,  in  truth 
and  in  fact,  the  said  J.  H.  had  sold  divers  goods,  to  wit,  five  dozen 
silver  spoons  and  forks,  and  four  gold  watches,  which  the  said  J. 
H.  had  received  from  the  said  bankrupt,  to  the  said  B.  P.,  as  the 
said  J.  H.,  at  the  time  he  so  deposed  and  swore  as  aforesaid,  then 
and  there  well  knew ;  against  the  peace,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

Second  count 

And  the  jurors  afbresaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  on  the  twenty-fourth  day  of  October,  in  the  year  of 
our  Lord  a  petition  for  the  adjudication  of  the  said  bank- 

ruptcy of  the  said  J.  S.  D.  was,  under  and  in  pursuance  of  the 
said  statute,  filed  and  prosecuted  in  the  Court  of  Bankruptcy  in 
London,  and  that  the  said  J.  S.  D.  afterwards,  to  wit,  on  the  day 
last  aforesaid,  in  the  year  last  aforesaid,  duly  became  and  was 
declared  and  adjudicated  to  be  a  bankrupt,  under  and  within  the 
meaning  of  the  said  statute.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  afterwards,  and 
whilst  the  said  proceedings  upon  and  in  respect  of  the  said  last 
mentioned  bankruptcy  were  depending  in  the  said  Court  of 
Bankruptcy,  to  wit,  on  the  first  day  of  December,  in  the  year  of 
our  Lord  the  said  J.  H.  came  before  the  said  E.  H.,  Esq., 

at  the  bankruptcy  court-house,  in  Basinghall  Street,  in  the  city 
84 


Digitized  by 


Google 


PEBJUBT.  (588) 

aforesaid,  and  within  the  jurisdiction  aforesaid,  to  be  examined 
in  the  said  Ck>art  of  Bankruptcy,  in  the  matter  of  the  said  bank- 
ruptcy, by  and  before  the  said  E.  H.,  touching  and  concerning 
the  trade,  dealings,  and  estate  of  the  said  bankrupt,  he  the  said 
EL  H.  then  being  a  commissioner  of  the  said  Court  of  Bank- 
ruptcy, duly  appointed  and  empowered  to  act  in  the  matter  of 
the  said  bankruptcy,  and  to  examine  the  said  J.  H.  in  that 
behalf;  and  that  the  said  J.  H.  then  and  there,  before  the  said  E. 
H.,  was  duly  sworn  that  the  evidence  which  the  said  J.  H.  should 
give  in  and  upon  his  said  examination  should  be  the  truth,  the 
whole  truth,  and  nothing  bat  the  truth,  the  said  E.  H.  then  and 
there  having  a  competent  power  and  authority  to  administer  the 
said  oath  to  the  said  J^  H.  in  that  behalf!  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  in  and 
upon  the  said  last  mentioned  examination  of  the  said  J.  H.,  and 
at  the  time  the  said  J.  H.  so  deposed  and  swore  as  hereinafter 
mentioned,  it  then  and  there  became  and  was  material  in  and  to 
the  matter  of  the  said  bankruptcy,  to  inquire  whether  the  said  J. 
H.  had  ever  been  to  the  shop  of  a  pawnbroker  named  C.  L.,  in 
Sloane  Street,  or  to  any  pawnbroker's  in  Sloane  Street,  to  redeem 
goods  pledged  to  the  said  C.  L.  by  the  said  bankrupt;  and 
whether  the  said  J.  H.  had,  on  the  twenty-first  and  twenty-third 
days  of  October,  in  the  year  aforesaid,  respectively,  redeemed 
at  the  shop  of  one  J.  R.  goods  pledged  by  the  said  bankrupt 
with  the  said  J.  R. ;  and  whether  the  pawnbroker's  tickets  for  and 
in  respect  of  certain  goods  which  had  been  redeemed  by  the  said 
J.  H.  at  the  shop  of  the  said  J.  R.,  on  the  twenty-first  and 
twenty-third  days  of  October,  in  the  year  aforesaid,  respectively, 
had  been  received  by  the  said  J.  H.  from  the  said  bankrupt. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  H.,  being  so  sworn  as  last  aforesaid,  did 
then  and  there,  upon  his  said  last  mentioned  examination,  upon 
his  oath  last  aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and 
maliciously  depose  and  swear,  amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  I  (meaning  the 
said  J.  H.)  did  not,  on  or  about  the  eighth  day  of  October  last 
(meaning  October,  in  the  year  aforesaid)  accompany  the  bank- 
rupt (meaning  the  said  bankrupt)  to,  or  meet  the  bankrupt  at 
Ik's  in  Sloane  Street  (meaning  the  said  C.  L.'s),  and  redeem 
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two  lots  of  goods  pledged  by  the  bankrnpt  at  L.'s ;  one  lot  for 
ten  pounds,  and  the  other  lot  for  eighty  pounds ;  I  (meaning  the 
said  J.  H.)  never  redeemed  any  lots  at  L.'s  (meaning  the  said  C. 
L.).  I  recollect  on  one  occasion  meeting  the  bankrupt  (meaning 
the  said  bankrnpt)  near  the  Exhibition,  in  the  evening,  and  be 
then  asked  me  to  accompany  him  somewhere  in  that  neighbor- 
hood, and  I  did  so,  but  it  was  not,  to  my  knowledge,  to  a  pawn- 
broker's; the  bankrupt  went  in  at  a  private  entrance,  and  the 
bankrupt  beckoned  me  in,  and  I  saw  the  bankrupt  produce  some 
letter  or  ticket,  and  I  saw  some  goods  handed  out  I  helped  the 
bankrupt  to  count  out  his  money.  I  then  left  the  room,  and  the 
bankrupt,  on  coming  out,  told  me  he  had  a  fine  lot  of  goods, 
which  he  proposed  to  sell  me.  I  (meaning  the  said  J.  H.) 
cannot  say  whether  that  was  at  Mr.  L.'s  (meaning  the  said 
C.  L.'s)  house.  Upon  that  occasion  I  did  not  produce  the 
money,  and  I  did  not  myself  redeem  the  goods.  I  (meaning 
the  said  J.  H.)  have  redeemed  some  goods  at  Mr.  R.'s  in  Shore- 
ditch  (meaning  the  shop  of  the  said  J.  R.),  but  I  cannot  say  the 
date  or  the  amount,  nor  whose  tickets  they  were,  nor  if  I  received 
the  tickets  from  the  bankrupt  (meaning  the  said  bankrupt).  I 
cannot  say  if  I  redeemed  any  goods  whatever  at  R-'s  since  the 
seventeenth  of  October  last.  I  redeemed  on  two  occasions  at 
R.'s,  goods  belonging  to  the  bankrupt,  but  those  I  redeemed  some 
time  in  the  summer,  with  money  supplied  me  by  the  bankrupt 
for  the  purpose,  and  on  those  occasions  I  delivered  the  goods  to 
the  bankrupt  I  (meaning  the  said  J.  H.)  did  not,  to  my  recol- 
lection, on  the  twenty-first  October  last  (meaning  October  in  the 
year  aforesaid)  redeem  goods  pledged  for  fifty  pounds,  at  R.'s,  in 
Shoreditch  (meaning  the  shop  of  the  said  J.  R).  The  bankrupt 
did  not  give  me  money  to  redeem  the  goods  at  R.'s,  which  it  is 
supposed  I  redeemed  on  the  twenty-first  and  twenty-third  Octo- 
ber last,  but  I  do  not  recollect  that  I  (meaning  the  said  J.  H.) 
did  redeem  any  such  goods  about  that  time  at  R.'s.  I  take  out 
a  great  quantity  of  goods,  which  are  pledged  by  other  persons, 
all  over  London,  and  I  cannot  recollect  one  transaction  of  that 
kind  from  another.  I  did  not,  to  my  knowledge,  retain  out  of 
the  duplicates  or  deposit  notes  which  I  received  from  the  bank- 
rupt, on  the  seventeenth  October,  two  relating  to  goods  deposited 
at  R.'s  for  two  sums  of  fifty  pounds  each,  nor  do  I  recollect  hav- 
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ing  retained  aoy  other  of  the  tickets  which  I  had  of  D.  (meaning 
the  said  bankrapt)  on  the  seventeenth  October  last,  besides  those 
I  have  mentioned  in  my  former  examination.  The  tickets  which 
I  did  retain  of  the  bankrapt,  oii  the  seventeenth  October  last,  and 
which  I  have  since  redeemed,  were  as  follows:  One  at  S.'s  for 
twenty-five  poands,  ten  shillings ;  one  at  Mr.  R.  A.'s  for  twenty- 
seven  pounds ;  and  one  other  at  Mr.  B.  A.'s  for  eighty  pounds. 
I  also  retained  one  other  deposit  note  at  Mr.  A.'s  for  one  hundred 
pounds,  ten  shillings,  which  I,  at  the  time  of  my  last  examina- 
tion, handed  to  Mr.  V.  S.  for  the  assignees.  I  do  not  recollect 
retaining  the  daplicates  which  I  had  from  the  bankrupt  on  the 
seventeenth  October  last,  any  other  than  the  four  mentioned  notes. 
I  (meaning  the  said  J.  H.)  never  had  of  D.  (meaning  the  said 
bankrupt)  any  other  pawnbroker's  tickets  than  those  I  have 
already  stated;  therefore  if  I  (meaning  the  said  J.  H.)  did  redeem 
any  goods  at  R.'s  (meaning  the  shop  of  the  said  J.  R.)  on  the 
twenty-first  October  last  (meaning  October  in  the  year  afore- 
said), and  on  the  twenty-third  October  last,  I  (meaning  the  said 
J.  H.)  had  not  the  tickets  from  the  bankrupt  (meaning  the  said 
bankrupt).  Whereas,  in  truth  and  in  fact,  the  said  J.  H.  did,  on 
the  eighth  day  of  October,  in  the  year  aforesaid,  accompany  the 
said  bankrupt  to  the  shop  of  the  said  C.  L.,  in  Sloane  Street, 
and  then  redeemed  two  lots  of  goods  pledged  by  the  said  bank- 
rupt at  the  said  C.  L.'s,  one  lot  for  ten  pounds,  and  the  other  lot 
for  eighty  pounds,  as  the  said  J.  H.,  at  the  time  he  so  deposed  as 
last  aforesaid,  then  well  knew.  And  whereas,  in  truth  and  in 
fact,  the  said  J.  H.  did  produce  the  money  with  which  the  said 
two  lots  of  goods  pledged  by  the  said  bankrupt  at  the  said  C. 
L.'8,  in  Sloane  Street  aforesaid,  were  redeemed.  And  whereas, 
in  truth  and  in  fact,  the  said  J.  H.  did,  on  the  twenty-first  day  of 
October,  in  the  year  aforesaid,  redeem,  at  the  shop  of  the  said  J. 
R.,  goods  pledged  by  the  said  bankrupt  with  the  said  J.  R.  for 
fifty  pounds,  as  the  said  J.  H.,  at  the  time  he  so  deposed  as  in 
ibis  count  mentioned,  then  well  knew.  And  whereas,  in  truth 
and  in  fact,  the  said  J.  H.  had,  received  the  pawnbroker's  ticket 
for  and  in  respect  of  the  said  last  mentioned  goods  from  the  said 
bankrapt,  as  the  said  J.  H.,  at  the  time  he  so  deposed  as  aforesaid, 
well  knew.  And  whereas,  in  truth  and  in  fact,  the  said  J.  H. 
had,  on  the  twenty-third  day  of  October,  in  the  year  aforesaid, 
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redeemedi  at  the  shop  of  the  said  J.  B.,  the  goods  pledged  by  the 
•said  bankrupt  with  the  s^id  J.  B.  for  fifty  pounds,  as  the  said  J. 
H.,  at  the  time  he  so  deposed  as  last  aforesaid,  well  knew.  And 
whereas,  in  truth  and  in  fact,  the  said  J.  H.  had  received  the 
pawnbroker's  ticket  for  and  in  respect  of  the  said  last  mentioned 
goods  from  the  said  bankrupt,  as  the  said  J.  H.,  at  the  time  he 
so  deposed  as  last  aforesaid,  well  knew ;  against  the  peace,  &G. 
( Ckmclude  as  in  book  1,  chapter  3.) 

(584)     Against  an  insolvent  in  New  Tarkj  far  a  false  return  of  his 
creditors  and  estate>{p) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  one  E.  W.,  late,  &c., 
laborer,  presented  to  the  honorable  R.  R.,  then  being  the  Recorder 
of  the  City  of  New  York,  and  authorized  to  receive  petitions 
under  an  act  of  the  legislature  of  the  State  of  New  York,  enti- 
tled "  An  act  to  abolish  imprisonment]  for  debt  in  certain  cases,** 
passed  April  seventh,  one  thousand  eight  hundred  and  nineteen, 
and  the  several  acts  relative  to  insolvent  debtors  therein  referred  to, 
a  certain  petition  of  him  the  said  E.  W.  (as  well  in  his  individual 
capacity,  as  in  his  capacity  as  the  partner  of  one  A.  B.  P.), 
therein  represented  as  being  actually  then  an  inhabitant  within 
the  said  city,  setting  forth  and  showing  among  other  things,  that 
from  many  unfortunate  circumstances  he,  the  said  E.  W.,  had 
become  insolvent  and  utterly  incompetent  to  the  payment  of  his 
debts,  and  praying,  therefore,  that  his  estates  might  be  assigned 
for  the  benefit  of  all  his  creditors,  to  be  distributed  among  them 
in  discharge  of  the  debts  of  said  petitioner,  so  far  as  the  same 
would  extend,  and  that  the  person  of  said  petitioner  might  be 
forever  thereafter  exempted  from  all  arrest  or  imprisonment  for 
or  by  reason  of  any  debt  or  debts  due  at  the  time  of  making  said 
assignment,  or  contracted  for  before  that  time,  though  payable 
afterwards,  and  also,  if  in  prison,  from  his  imprisonment  agreea- 
bly to  an  act,  entitled  "  An  act  to  abolish  imprisonment  for  debt 
in  certain  cases,"  (meaning  the  said  act  of  the  legislature  of  the 
State  of  New  York),  so  passed  as  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say,  that  the  said  E.  W.,  on  the  said,  &c.,  at  the  place  aforesaid, 

(p)  This  indictment  was  sustained  by  the  Supreme  Court  of  New  York,  in 
People  V,  Phelps,  6  Wend.  10. 
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pursuant  to  the  directions  of  said  last  mentioned  act,  upon  pre- 
senting his  petition  as  aforesaid  to  the  said  R.  B.  as  aforesaid, 
delivered  to  the  said  R.  R.  certain  papers,  purporting  to  be  a  full 
and  true  account  of  all  the  creditors  of  said  E.  W.  (as  well  in 
bis  individual  capacity  as  in  the  capacity  of  a  partner  of  A.  B. 
P.),  therein  represented  to  be  an  insolvent  debtor,  and  the  money 
owing  to  them,  respectively  by  the  said  alleged  insolvent,  the 
place  of  residence  of  each  of  his  creditors,  to  the  best  of  his 
knowledge,  information,  and  belief,  and  the  original  and  bond 
fide  consideration  of  his  debts,  and  also  a  full  and  just  in- 
ventory of  all  the  estate,  both  real  and  personal,  in  law  and 
equity,  of  him  the  said.  E.  W.  represented  as  last  aforesaid, 
and  of  all  the  books,  vouchers,  and  securities  (meaning  of  all 
the  books,  vouchers,  and  securities  relating  to  the  same),  as 
well  in  his  individual  capacity  as  in  the  capacity  of  the  partner 
of  A.  B.  P.,  and  a  list  of  debts  due  him  the  said  alleged  insol* 
vent,  as  well  in  his  individual  capacity  as  in  the  capacity  of  the 
partner  of  A  B.  P. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
say,  that  the  said  E.  W.,  &c.,  laborer,  on,  &c.,  at,  &c.,  unlawfully, 
wickedly,  and  maliciously  intending  and  contriving  to  injure  and 
aggrieve  one  J.  H.  and  sundry  other  creditors  of  him  the  said  E. 
W.,  and  of  him  the  said  E.  W.  and  said  A.  B.  P.,  fraudulently 
and  wrongfully  and  unlawfully  to  obtain  the  benefit  of  said  act 
of  the  legislature  of  the  State  of  New  York,  so  passed  April 
seventh,  one  thousand  eight  hundred  and  nineteen,  upon  present- 
ing said  petition  as  aforesaid  to  the  said  R.  R.,  recorder  as  afore- 
said, did  then  and  there,  pursuant  to  the  directions  of  the  said 
last  mentioned  act,  produce  and  exhibit  to,  and  before  the  said  R. 
R.,  recorder  as  aforesaid,  a  certain  oath  and  affidavit  in  writing  of 
him  the  said  E.  W.,  and  then  and  there,  before  the  said  R.  R., 
was  duly  sworn,  and  took  his  corporal  oath  concerning  the  truth 
of  the  matters  contained  in  the  said  oath  and  affidavit  (he,  the 
said  R.  R.,  recorder  as  aforesaid,  then  and  there,  by  virtue  of  the 
said  last  mentioned  act,  having  a  lawful  and  competent  power 
and  authority  to  administer  the  said  oath  to,  and  to  take  and 
receive  the  said  affidavit  of  him  the  said  E.  W.  in  that  behalf), 
and  that  the  said  E.  W.,  being  so  sworn  as  aforesaid,  not  hav- 
ing the  fear  of  God  before  his  eyes,  but  being  moved  and  se- 
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duced  by  the  instigation  of  the  devil,  and  not  regarding  the  said 
acts  of  the  legislature  aforesaid,  but  fraudulently  and  wickedly 
and  corruptly  devising  to  suppress  and  avoid  a  full  and  true  dis-' 
closure  of  his  estate  and  effects,  and  to  subvert  the  truth  itself, 
did  then  and  there,  to  wit,  on  the  said,  &c.,  at,  &c.,  in  and  by  his 
said  oath  and  af&davit,  upon  his  oath  aforesaid,  before  the  said 
R.  R.,  so  being  such  recorder  as  aforesaid  (he  the  said  R.  R. 
having,  by  virtue  of  said  acts  aforesaid,  a  lawful  and  competent 
power  and  authority  to  administer  said  oath  to,  land  to  take  and 
receive  said  affidavit  of  the  said  E.  W.  in  that  behalf),  falsely, 
corruptly,  knowingly,  wilfully,  maliciously,  and  wickedly  did  say, 
depose,  and  swear  (among  other  things),  in  substance  and  to 
the  effect  following,  to  wit,  I,  E.  W.,  do  swear  that  the  account 
of  my  creditors  (meaning  the  creditors  of  the  said  E.  W.),  and 
the  place  of  their  residence  (meaning  the  place  of  the  residence 
of  his  the  said  E.  W/s  creditors),  and  the  inventory  of  my  estate 
(meaning  the  inventory  of  the  estate  of  him  the  said  E.  W.), 
together  with  the  evidences  of  my  title  thereto  (meaning  the 
evidences  of  his  the  said  E.  W.'s  title  thereto),  which  are  both 
herewith  delivered  (meaning  the  said  papers  so  purporting  as 
aforesaid,  and  together  with  the  said  petition  and  affidavit  so 
delivered  as  aforesaid  to  the  said  R.  R.,  being  such  recorder  as 
aforesaid  and  in  the  said  affidavit  referred  to),  are  in  ail  respects 
just  and  true,  and  that  I  (meaning  the  said  E.  W.),  have  not  at 
any  time  or  manner  whatsoever  disposed  of  or  made  over  any 
part  of  my  estate  (meaning  the  estate  of  the  said  E.  W.),  for  the 
future  benefit  of  myself  (meaning  the  said  E.  W.),  or  my  family 
(meaning  the  family  of  the  said  E.  W.),  or  in  order  to  defraud  any 
of  my  creditors  (meaning  the  creditors  of  the  said  E.  W.),  or  set- 
tled with  any  of  my  creditors  (meaning  the  creditors  of  the  said  E. 
W.),  with  a  view  to  obtain  the  benefit  of  an  act,  entitled  "  An 
act  to  abolish  imprisonment  for  debt  in  certain  cases"  (meaning 
the  said  acts  of  the  legislature  of  the  State  of  New  York,  so 
passed  April  seventh,  one  thousand  eight  hundred  and  nineteen), 
as  by  the  said  oath  and  affidavit  and  petition,  with  the  papers  so 
purporting  as  aforesaid  thereto  annexed,  and  in  the  said  affidavit 
referred  to^  filed  in  the  office  of  said  R«  R.,  recorder  as  aforesaid, 
at  the  City  Hall  of  the  City  of  New  York,  in  the  Sixth  Ward  of 
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the  City  of  New  York  aforesaid,  in  the  County  of  New  York 
aforesaid,  more  fully  appears. 

Whereas,  in  truth  and  in  fact,  the  said  papers,  so  purporting 
as  aforesaid  to  be  a  full  and  true  account  of  all  the  creditors  of 
the  said  E.  W.  (as  well  in  his  individual  capacity  as  in  the  ca- 
pacity of  a  partner  of  A.  B.  P.),  represented  to  be  an  insolvent 
debtor,  and  the  money  owing  to  them  respectively  by  the  said 
alleged  insolvent,  the  place  of  residence  of  e^ch  of  his  cred- 
itors, to  the  best  of  his  knowledge,  information,  and  belief,  and 
the  original  and  bond  fide  consideration  of  bis  debts,  and  also 
a  full  and  just  inventory  of  all  the  estate,  both  real  and  per- 
sonal, in  law  and  equity  of  the  said  E.  W.,  represented  to 
be  an  insolvent  debtor,  and  of  all  the  books,  vouchers',  and 
securities  (meaning  of  all  the  books,  vouchers,  and  securities 
relating  to  the  same),  as  well  in  his  individual  capacity  as  in  the 
capacity  of  a  partner  of  A.  B.  P^  and  a  list  of  debts  due  said 
supposed  insolvent,  as  well  in  his  individual  capacity  as  in  the 
capacity  of  a  partner  of  A.  B.  P.,  and  so  produced  and  delivered 
by  the  said  E.  W.  to  the  said  R.  R.,  recorder  as  aforesaid  (and 
so  referred  to  by  the  said  E.  W.  in  his  said  oath  and  affidavit), 
as  containing  an  account  of  his  creditors  and  the  place  of  their 
residence,  and  the  inventory  of  his  estate,  together  with  the  evi- 
dences of  his  title  thereto,  were  not  in  all  respects  just  and  true, 
as  be  the  said  E.  W.  well  knew  at  the  time  he  took  and  made 
said  oath  and  affidavit  in  manner  aforesaid. 

And  whereas,  in  fact  and  in  truth,  the  said  papers  so  produced 
and  delivered  as  aforesaid,  by  the  said  E.  W.  to  the  said  R.  R., 
so  purporting  as  aforesaid  to  be  a  full  and  just  inventory  of  all 
the  estate,  both  real  and  personal,  in  law  and  in  equity  of  him 
the  said  E.  W.,  represented  to  be  an  insolvent  debtor,  and  of  all 
the  books,  vouchers,  and  securities  (meaning  of  all  the  books, 
vouchers,  and  securities  relating  to  the  same),  as  well  in  his  in- 
dividual capacity  as  in  the  capacity  of  the  partner  of  A.  B.  P.,  and 
in  the  said  oath  and  affidavit  of  the  said  E.  W.  referred  to,  was 
not  a  full  and  just  inventory  of  all  the  estate  and  effects  of  which 
he  the  said  E.  W.  was  possessed,  or  in,  or  to  which  he  was  in- 
terested or  entitled  individually,  or  an  the  capacity  of  the  partner 
of  said  A.  B.  P., 'at  the  time  when  the  said  petition  was  so  pre- 
sented as  aforesaid,  and  at  the  time  the  said  oath  and  affidavit 
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was  taken,  and  the  papers  therein  referred  to,  were  delivered  to  the 
said  R.  B.,  recorder  as  aforesaid,  as  he  the  said  B.  W.  well  knew 
when  he  took  said  oath  and  affidavit  and  delivered  said  papers  ;(p) 
for  that  the  said  E.  W.  then  and  there,  at  the  time  he  presented 
said  papers,  referred  to  in  said  affidavit,  and  took  said  oath  and 
affidavit  and  delivered  said  papers,  was  interested  in,  and  owned 
individually,  and  as  the  partner  of  said  A.  B.  P.,  the  following 
estate  and  property,  to  wit,  three  thousand  five  hundred  dollars, 
in  goods,  wares,  and  merchandise  and  money,  in  the  hands  of  O., 
M.,  and  Company,  merchants  in  Philadelphia ;  also,  sundry  trunks 
of  dry  goods,  jewelry,  and  hardware  and  furniture,  found  in  a 
dwelling-house  lately  occupied  by  said  A.  B.  P.,  in  Elizabeth 
Streef,  in  said  City  of  New  York,  of  the  value  of  one  thousand 
dollars ;  also,  sundry  goods  in  a  store  in  Chatham  Street,  of  the 
value  of  two  thousand  dollars;  and  also  sundry  trunks  of  dry 
goods,  in  the  hands  of  one  J.  B.,  of  Troy,  in  said  State,  of  the 
value  of  nine  hundred  dollars ;  also,  sundry  notes  of  hand  due 
firom  said  B.,  of  the  value  of  nine  hundred  dollars;  and  sundry 
other  goods,  wares,  and  merchandise,  and  money,  bonds,  notes  of 
hand,  bills  of  exchange,  and  debts  due  said  W.,  and  said  W.  and 
P.,  of  great  value,  to  wit,  of  the  value  of  one  thousand  dollars,  all 
which  was  knowingly  and  fraudulently,  by  said  E.  W.,  left  out 
of  his  aforesaid  inventory  and  papers,  referred  to  in  his  said  oath 
and  affidavit. 

And  whereas,  in  truth  and  in  fact,  the  said  last  mentioned 
papers  so  purporting  as  aforesaid  to  be  a  full  and  just  inventory 
of  all  the  estate,  both  real  and  personal,  in  law  and  equity  of 
him  the  said  E.  W.,  represented  to  be  an  insolvent  debtor,  and 
of  all  the  books,  vouchers,  and  securities  (meaning  of  all  the 
books,  vouchers,  and  securities  relating  to  the  estate  of  him  the 
said  E.  W.),  as  well  in  his  individual  capacity  as  in  the  capacity 
of  the  partner  of  A.  B.  P.,  and  a  list  of  debts  due  said  alleged 
insolvent,  as  well  Ih  bis  individual  capacity  as  in  the  capacity  of 
the  partner  of  A.  B.  P.,  and  so  produced  and  delivered  as  afore- 
said, by  the  said  E.  W.  to  the  said  R.  R.,  recorder  as  aforesaid, 
and  in  said  affidavit  and  oath  of  the  said  E.  W.  referred  to,  was 
not  a  just  and  true  inventory  and  account  of  all  such  parts  of  the 

(p)  See  as  to  scienter,  &c.,  "Wli.  C.  L.  §§  2269-2261. 
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goods,  wares,  and  merchandise,  money,  estate,  and  effects  of  him 
the  said  E.  W.,  in  his  individual  capacity,  or  in  the  capacity  of 
the  partner  of  said  A-  B.  P.,  and  of  all  books,  vouchers,  and 
secDiities  relating  thereto,  as  were  at  the  time  when  the  said  peti- 
tion and  affidavit,  and  the  said  papers  so  purporting  as  aforesaid, 
and  in  the  said  oath  and  affidavit  of  the  said  E.  W.  referred  to, 
were  so  produced  and  delivered  by  the  said  E.  W.  to  the  ssdd  R. 
K.,  recorder  as  aforesaid,  in  the  custody,  possession,  power,  or 
knowledge  of  him  the  said  E.  W. ;  for  that  said  E.  W.  was  then 
and  there,  to  wit,  at  the  time  of  presenting  said  papers  and  tak-  • 
ing  said  oath,  and  presenting  said  affidavit,  interested  in  a  large 
part  and  proportion  of  the  estate  and  property  above  enumerated, 
and  other  property,  consisting  of  dry  goods,  merchandise,  and 
debts  due,  to  a  large  amount,  to  wit,  one  thousand  dollars. 

And  whereas,  in  truth  and  in  fact,  the  said  E.  W.,  atthe  time 
when  the  said  papers  as  aforesaid,  and  in  the  said  oath  and  affi- 
davit of  the  said  E.  Y^.  referred  to,  were  so  produced,  presented, 
and  delivered  by  the  said  E.  W,  to  the  said  R.  R.,  recorder  as 
aforesaid,  to  wit,  on  the  said  twenty-sixth  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine, 
at  the  Second  Ward  of  the  City  of  New  York  aforesaid,  in  the 
County  of  New  York  aforesaid,  for  the  future  benefit  of  himself 
or  his  family,  had  disposed  of  and  made  over  a  part  of  his  the 
said  E.  W/s  personal  estate  of  great  value,  to  wit,  the  money, 
notes  of  hand,  bonds,  acceptances,  furniture  and  goods,  wares, 
and  merchandise  above  enumerated,  of  the  value  of  five  thou- 
sand dollars,  the  same  not  being  the  necessary  wearing  apparel 
of  himself  or  his  family,  or  the  beds  or  bedding  of  his  the  said 
E.  W.'s  family,  with  the  intent  to  defraud  some  one  or  more  of 
his  the  said  E.  W.'s  creditors,  and  with  a  view  to  obtain  fraudu- 
lently the  benefit  of  the  said  act  of  the  legislature  of  the  State 
of  New  York,  entitled  '^  An  act  to  abolish  imprisonment  for  debt 
in  certain  cases,"  so  passed  as  aforesaid,  April  seventh,  one  thou- 
sand eight  hundred  and  nineteen. 

And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  E.  W.,  on,  &c.,  at,  &c.,  in  his  oath  and  affidavit 
aforesaid,  before  the  said  R.  R.,  as  such  recorder  as  aforesaid, 
upon  his  oath  aforesaid  (he  the  said  R.,R.  then  and  there  hav- 
ing and  possessing,  by  virtue  of  said  acts  of  the  legislature  afore- 
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said,  a  lawfal  and  competent  power  and  authority  to  administer 
the  said  oath  to  him  the  said  E.  W.  so  as  aforesaid,  and  then 
and  there  to  take  and  receive  the  said  af&davit  of  the  said  E. 
W.),  by  bis  own  act  and  consent,  and  in  form  and  manner  afore- 
said, did  knowingly,  falsely,  maliciously,  wilfully,  and  corruptly 
commit  wilful  and  corrupt  perjury,  in  and  upon  points  and  things 
material  to  his  obtaining  the  benefit  of  the  said  act  of  the  legis- 
lature of  the  State  of  New  York,  entitled  "  An  act  to  abolish 
imprisonment  for  debt  in  certain  cases,"  to  the  great  displeasure 
of  Almighty  God,  in  contempt  of  the  said  acts  of  the  legislature 
aforesaid,  to  the  evil  example  of  all  others  in  like  case  offending, 
contrary,  &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(585)  Against  an  insolvent  in  Pennsylvania^  for  a  false  account  of 

'  his  estate.(q) 

That  I.  L.,  late,  &c.,  on,  &c.,  being  a  person  charged  in  execu- 
tion for  divers  sums  of  money  not  exceeding  in  the  whole  the 
sum  of  one  hundred  and  fifty  pounds,  and  contriving  and  intend- 
ing to  cheat  and  defraud  a  certain  J.  H.  and  others  his  credit- 
ors of  their  just  debts,  upon  the  application  and  petition  of  him 
the  said  L,  presented  to  the  County  Court  of  Common  Pleas, 
holden  at  Philadelphia,  in  and  for  the  County  of  Philadelphia, 
was  brought  up  before  the  justices  of  the  same  court,  agreeably 
to  the  directions  of  the  act  of  assembly,  entitled  "  An  act  for  the 
relief  of  insolvent  debtors  within  this  province  of  Pennsylvania," 
and  then  and  there,  in  his  petition  aforesaid,  did  affirm  and  assert, 
that  he  the  said  L  had  no  estate  real  or  personal,  and  then  and 
there,  before  the  justices  of  the  same  court,  did  take  his  corporal 
oath,  administered  according  to  law  and  the  directions  of  the 
said  act,  by  the  said  court,  and  then  and  there,  before  the  said 
court,  upon  his  oath  aforesaid,  falsely,  corruptly,  and  maliciously 
and  wilfully  did  swear,  depose,  and  affirm,  that  the  account  by 
him  the  said  I.  delivered  into  the  said  court,  in  his  said  petition 
to  the  said  court,  did  contain  a  full  and  true  account  of  all  his 
real  and  personal  estate,  debts,  credits,  and  effects  whatsoever, 
which  he  the  said  L  or  any  in  trust  for  him  then  had,  or  at  the 
time  of  his  imprisonment  had,  or  then  was  in  any  respect  enti- 

(7)  This  indictment  was  drawn  hy  Mr.  Bradford,  and  found  and  sustained 
in  1787,  under  the  laws  then  in  force. 
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tied  to,  in  possession,  remainder,  or  reversion,  except  the  wearing 
apparel  and  bedding  for  him  or  his  family,  and  the  tools  or  instru- 
ments of  his  trade  or  calling,  not  exceeding  five  pounds  in  value, 
in  the  whole,  and  that  he  had  not  at  any  time  since  his  imprison- 
ment or  before,  directly  or  indirectly,  sold,  leased,  assigned,  or 
otherwise  disposed  or  made  over  in  trust  for  himself,  or  otherwise, 
other  than  as  mentioned  in  such  account,  any  part  of  his  lands, 
estate,  goods,  stock,  money,  debts,  or  other  real  or  personal  estate, 
whereby  to  have  or  expect  any  benefit  or  profit  to  himself,  or  to 
defiraud  any  of  his  creditors  to  whom  the  said  I.  was  then  indebted, 
whereas,  in  truth  and  in  fact,  he  the  said  I.  then  had,  and  well 
knew  that  he  had,  a  certain  debt  amounting  to  the  sum  of  seven 
pounds  and  ten  shillings,  due  from  a  certain  J.  M.  and  payable  to 
him  the  said  I.  L.,  and  whereas,  in  truth  and  in  fact,  the  said  I.  L. 
then  and  there  had,  and  well  knew  that  he  had,  divers  other  debts, 
goods,  and  chattels,  exceeding  in  value  the  sum  of  five  pounds ; 
and  so  the  inquest  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  do  say,  that  the  said  I.  L.,  on  the  day  and  year  afore- 
said, at  the  city  aforesaid,  before  the  court  aforesaid,  in  manner 
and  form  aforesaid,  falsely,  maliciously,  wilfully,  and  corruptly 
did  commit  .wilful  and  corrupt  perjury,  to  the  great  displeasure 
of  Almighty  God,  and  against,  &c.  (Conclude  as  in  book  1, 
chapter  3.)  •» 

(586)  Far  fcdse  awearingy  in  answering  interrogatories  on  a  rule  to 
show  cause  why  an  attachment  should  not  issue  for  a  contempt^ 
in  speaking  opprobrious  words  of  the  court  in  a  civil  suiL(r) 

That  at  a  Court  of  Common  Pleas  held  at  Chambersburg,  in  and 
for  the  County  of  Franklin,  before  J.  R,  Esq.,  and  his  associates, 

(r)  In  Kes.  r.  Newell,  8  Yeates,  407,  several  exceptions  were  taken  to  tMs 
indictment  in  arrest  of  judgment,  which  are  fully  discussed  by  Smith  J. :  — 

*•  1.  The  first  reason  is,  that  the  deposition  on  which  the  perjury  is  assigned  is 
stated  to  be  on  an  interrogatory  filed  between  the  commonwealth  and  the  defend- 
ant, on  the  part  of  the  commonwealth  ;  without  stating  any  proceeding  between 
the  commonwealth  and  the  defendant,  in  which  the  said  deposition  would  be 
material. 

"  This  objection  was  taken  at  the  trial  under  another  shape,  and  was  overruled 
by  the  court.  It  was  then  said,  that  the  interrogatories  were  wrongly  entitled; 
that  the  plea  was  pending  between  James  Taylor  and  Thomas  Shirley,  and  the 
role  was  entered  in  that  cause ;  and  inasmuch  as  the  proceedings  were  on  the  civil 
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jadges  of  the  said  court,  upon,  &c.,  a  certain  plea  was  then  and 
there  pending  between  a  certain  J.  T.,  plaintiflT,  and  a  certain  T. 

side  of  the  court  until  the  attachment  issued,  the  interrogatories  should  have 
heen  filed  in  that  suit,  and  headed  accordingly.  To  this  point  were  cited  8 
Term  Rep.  258,  and  6  Term  Bep.  642,  note,  and  the  case  of  Caleb  Wayne,  lately 
decided  in  the  Circuit  Court  of  the  United  States,  for  the  Eastern  District  of 
Pennsylvania.  The  answer  given  was,  that  we  had  not  adopted  that  nicety  of 
form  here  which  was  practbed  in  England;  but  at  the  utmost,  that  the  defend- 
ant should  have  taken  advantage  of  the  informality  and  showed  to  the  court  the 
grounds  of  his  refusal  to  answer  the  interrogatories.  He  was  now  too  late,  Bfi&c 
he  had  come  in  and  voluntarily  submitted  to  answer.  The  rule  was  entered  in 
December  term,  1799,  that  the  defendant  should  show  cause  why  an  attachment 
should  not  issue  against  him,  for  treating  the  process  of  the  court  with  contempt, 
and  using  opprobrious  words  respecting  the  court  This  rule  was  grounded  on 
due  proof  made  of  his  improper  conduct  previous  thereto.  He  was  then  actually 
in  contempt.  We  considered  the  rule  to  show  cause  in  such  a  case  as  wholly  un- 
necessary. For  contemptuous  words  spoken  of  a  court,  its  rules,  or  process,  an 
attachment  issues  immediately  of  course.  Sayer,  114;  1  Stra.  185.  The  party 
must  answer  in  custody,  for  it  is  to  no  purpose  to  serve  him  with  a  second  rule, 
that  has  slighted  and  despbed  the  first ;  it  would  expose  the  court  to  further 
contempt.  1  Salk.  84.  The  issuing  of  the  court  on  its  criminal  side  grew 
out  of  the  civil  action,  returned  on  the  certiorari  in  the  plea  above  stated,  and 
the  oath  of  the  party  became  material.  The  issuing  of  the  attachment  is  only 
for  the  purpose  of  bringing  in  the  party  to  answer  to  the  interrogatories,  and  if 
he  can  swear  off  the  contempt  he  is  discharged.  12  Mod.  848.  If  he  deny  all 
on  oath,  he  is  set  at  liberty ;  but  he  must  be  indicted  for  perjury  if  he  forswear 
hunself.  12  Mod.  511 ;  8  Mod.  81 ;  DougL  498 ;  1  Strange,  444 ;  Annally,  178 ; 
4  Burrow,  2106.  When,  therefore,  Newell  appeared  in  the  Court  of  Com- 
mon  Pleas,  to  purge  himself  of  the  contempt  charged  against  him,  we  viewed 
him  in  the  same  light  as  if  his  presence  had  been  enforced  by  attachment,  and 
were  of  opinion  that,  in  either  case,  the  interrogatories  should  be  entitled  in  the 
same  manner.  We  considered  the  rule  to  show  cause  stated  in  the  indictment 
as  mere  matter  of  inducement.  An  indictment  for  perjury  at  an  assize,  may  al- 
lege the  oath  to  have  been  taken  before  one  of  the  judges  in  the  commission, 
though  the  names  of  both  are  inserted  in  the  caption.    Leach,  154. 

"  The  second  objection  is,  that  it  is  not  stated  that  the  defendant  took  an  oath 
on  the  holy  gospel  of  God,  or  in  the  presence  of  Almighty  God,  by  uplifted 
hand.  The  indictment  charges,  that  'the  said  Robert  Newell  did  then  and 
there,  in  due  form  of  law,  take  his  corporal  oath,*  &c.  This  form  was  approved 
of  by  Lord  Hardwicke,  who  says,  the  words  corporal  oath  may  stand  ibr  lifting 
up  an  arm  or  other  bodily  member.  What  is  universally  understood  by  an  oath 
is,  that  *  the  person  who  takes  it  imprecates  the  vengeance  of  God  upon  him  if  the 
oath  he  takes  is  false.'  1  Atkyns,  20.  In  the  great  case  of  Omychund  v.  Barker, 
Ld.  Chan.  Baron  Parker  said  he  did  not  think  tactis  sacris  Evangeliis  were  necea- 
sary  words ;  for  several  old  precedents  are,  that  the  party  was  juratus  generally^ 
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8.,  defendant,  upon  a  certiorari  directed  to  B.  N.,  Esq.,  and  re- 
turned  into  the  said  court,  and  the  said  court  did  then  and  there 

or  dehUo  modo  juratus;  vide  West's  Symb.  2d  part,  under  the  head  of  Indict- 
ments and  Offences,  s.  160.  1  Atkyns,  43,  44.  Lord  Chief  Justice  Willes  says, 
that  sacroiancta  Evangelia  are  not  at  all  material  words  in  iadictments  for  pei^ 
jnij.  lb.  46.  Lord  Chancellor  Hardwicke  a884rts  the  same  opinion,  and  ob- 
senres  that  the  framers  of  indictments  are  apt  to  throw  in  words,  and  to  swell 
them  out  too  much  to  no  purpose ;  therefore  the  old  precedents  are  the  best  lb. 
50.  According  to  Lord  Chief  Justice  Kenyon,  an  indictment  for  perjury 
13  Sufficiently  certain,  if  it  only  states  the  defendant  to  have  been  in  due 
manner  swam.  Feake,  156 ;  vide.  lb.  23  ;  Leach,  C.  C.  348.  See  further  cases 
on  this  point,  Wh.  C.  L.  §  2236. 

**  3.  The  third  reason  in  arrest  of  judgment  is  most  material,  and  has  obtained 
from  us  much  consideration.  It  is  this ;  that  in  the  assignment  of  the  perjury, 
it  is  not  stated  that  the  defendant  did  falsely,  corruptly,  and  wiljully  swear,  &c. 

"  If  the  indictment  is  considered  as  grounded  on  the  statute  5  £liz.  c.  9,  it  is 
certainly  defective  ;  because  the  words  wilfuUy  and  corruptly  are  inserted  in  the 
sixth  paragraph,  as  material  descriptions  of  the  offence.  And  it  is  clearly  set- 
tled, that  in  every  prosecution  on  this  statute  the  words  thereof  must  be  exactly 
pursued ;  and  therefore,  that  an  indictment  or  action  on  the  said  statute,  allege 
ing  that  the  defendant  deposed  such  a  matter  fodsl  and  decepiice  (2  Leon.  211 , 
8  Leon.  230;  1  Show.  190) ;  or,  falsi  el  corruptive  (HilL  12;  Cro.  El.  147) ;  or, 
false  and  valuntarie  (Sav.  43),  without  expressly  saying  that  he  did  it  voluntarie 
€t  corruplh,  is  not  good,  and  that  such  a  defect  cannot  even  be  supplied  by  add- 
ing the  words  contra  formam  statuti,  or  concluding  et  sic  voluntarium  et  corrup- 
turn  eommisit  perjurium.  2  Leon.  214 ;  1  Leon.  230 ;  Savil.  43 ;  Cro.  KL  147 ; 
1  Hawk.  c.  69,  s.  17. 

*^  The  present  indictment  concludes,  ^  contrary  to  the  act  of  general  assembly 
in  such  case  made  and  provided.'  But  on  examining  our  statute  book  it  will  be 
fimnd,  that  the  only  law  respecting  this  offence  in  courts  of  justice  was  enacted 
on  the  31st  May,  1718,  the  24th  section  whereof  goes  to  subornation  of  pei^ 
jury ;  and  the  25th  section  extends  the  English  statute  of  5  Eliz.  c.  9,  and  de- 
clares that  this  statute  shall  be  put  into  due  execution  here.  1  St.  Laws,  143. 
The  act  of  5th  April,  1790  (2  8t.  Laws,  804),  which  was  made  perpetual  by  the 
act  of  4th  April,  1 799  (4  St.  Laws,  399),  prescribes  fine  and  imprisonment  in  lieu 
of  the  £>rmer  infamous  punishments  of  pillory  and  whipping.  It  will  be  further 
fimnd,  that  this  statute  of  5  Eliz.  c.  9,  extends  to  no  other  perjury  than  that  of 
a  witness  ;  and  therefore  no  one  can  come  within  the  statute,  by  reason  of  any 
&l8e  oath  in  an  answer  to  a  bill  in  chancery  (Cro.  EL  148 ;  2  Leon,  201 :  Dalis. 
84 ;  Yelv.  120),  or  in  swearing  the  peace  against  another  (2  Roll.  Abr.  77,  pi. 
5),  or  by  reason  of  a  false  wager  of  law  (Noy.  7,  108),  or  for  taking  a  false 
oaih  before  commissioners  appointed  by  the  king,  to  make  an  inquiry  concern- 
ing his  title  to  certain  lands.  Moor,  627 ;  1  Hawk.  c.  69,  s.  20.  It  therefore 
necessarily  follows,  that  if  the  indictment  had  been  framed  with  the  utmost  cor- 
xectoess,  under  the  statute  of  5  Eliz.,  the  offence  of  the  defendant  was  not  pun- 
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make  a  rule  of  the  said  court  in  anbatance  as  follows,  to  wit : 
«  Rule  that  R.  N.,  E»q.,  show  cause  by  the  next  term,  why  an 

ishable  thereby,  because  he  was  not  a  witness,  examined  in  a  court  of  justice,  in 
the  usual  course  of  proceeding. 

'<  Perjury  is  defined  by  Lord  Coke  to  be  a  crime  committed,  when  a  lawful 
oath  is  administered  in  some  judicial  proceeding  to  a  person  who  swears  wUJuOy^ 
absolulelyy  and  falsely,  in  a  matter  material  to  the  issue,  or  point  in  question. 
8  Inst.  164 ;  4  Bl.  Com.  187.  And  in  10  Mod.  195,  it  is  biid  down,  that  the  oath 
must  not  only  he  false,  but  teilful  and  malicious,  to  make  it  perjury.  Here  the 
legality  of  the  oath,  and  the  propriety  of  the  judicial  procedure,  are  indisputable. 
Tbe  indictment  states  that  the  defendant  did  '  then  and  there  voluntarily,  and 
of  his  own  free  will  and  accord,  propose  to  the  said  court  to  purge  himself  upon 
oath  of  the  said  contempt  alleged  against  him ;  that  he  was  then  and  there  duly 
sworn  on  his  corporal  oath,  and  then  and  there  did  answer  and  declare,'  &c ; 
negativing  by  express  averments  the  truth  of  his  oath,  with  a  conclusion,  that 
«he,  the  said  Robert  Newell,  the  day  and  year  aforesaid,  at  Chambersburg  afore- 
said, &c.,  &c.,  by  his  own  act  and  consent,  and  of  his  own  most  wicked  and  cor- 
rupt mind  and  disposition,  in  manner  aforesaid,  did  knowingly^  falsely,  wickedly, 
maliciously,  and  corruptly  commit  wilful  and  corrupt  perjury,'  &c. 

^  On  the  bare  reading  of  the  indictment,  one  would  reasonably  suppose  thtA 
the  wilfulness,  absoluteness,  falsity,  and  malice  of  the  oath  were  sufficiently  as- 
serted and  charged  against  the  defendant.  But  his  counsel  have  ingeniously 
objected  that  it  does  not  pursue  the  course  of  the  precedents,  and  that  the 
offence  is  not  laid  in  a  manner  known  to  the  law. 

"  We  hold  ourselves  bound  by  precedents.  We  flatter  ourselves,  we  can  say 
with  Lord  Chief  Justice  Kenyon,  *  It  is  our  wish  and  comfort  to  stand  super  anti- 
quas  vias.*  7  Term.  Rep.  668.  In  criminal  cases,  we  will  not  inteutionally  in- 
flict new  hardships  on  any  one,  let  our  individual  feelings  be  what  they  may. 
To  satisfy  our  minds  in  this  particular,  my  brother  Yeates  and  I  have  made 
diligent  and  painful  researches  into  the  books  of  entries  on  the  criminal  law. 
The  result  of  our  inquiries  has  been  as  follows :  — 

"  In  Rex  V.  Oates,  5  St.  Tri.  4,  the  indictment  for  perjury  charges  him  that 
he  falsely,  voluntarily,  and  corruptly  did  say,  &c.  So  on  the  second  indictment 
against  him.  lb.  70.  In  Rex  v.  Sir  Patience  Ward,  8  St  Tri.  661,  the  informa- 
tion states  that  he  falsely  and  corruptly  did  swear,  &c.  In  Rex  v.  Elizabeth 
Canning,  10  St.  Tri.  206,  the  indictment  charges  that  she  did  falsely,  wickedly, 
voluntarily,  and  corruptly  say,  &c.  In  Tremaine's  Pleas  of  the  Crown,  p.  186  to 
167,  there  are  thirteen  indictments  for  perjury,  all  of  which  are  laid  wiih  the 
epithets  (or  some  of  them)  falsely,  corruptly,  maliciously,  and  voluntarily,  &c.  In 
Stubb's  Crown  Circt  Comp.  808  to  884,  there  are  seven  indictments,  with  the 
same  epithets,  applied  to  the  acts  of  swearing.  So  in  Clift's  Entries,  899,  401» 
there  are  two  informations  for  perjury  at  the  assizes,  that  the  defendant  maliciously, 
voluntarily,  and  corruptly  swore,  &c.  And  in  Rex  v.  Greepe  (5  Mod.  848),  an  in- 
formation at  common  law  for  perjury  in  a  trial  at  bar  in  replevin,  charges  the 
defendant,  that  he  falsely,  maliciously ^  voluntarily,  and  corruptly  on  his  oath, 
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attachment  shall  not  isaae  against  him  for  treating  the  process 
of  this  coart  with  contempt,  and  using  opprobrioas  words  to  a 

saio,  &c.  In  Co.  Ent.  164,  b,  357,  a,  there  are  two  precedents  of  actions 
broaght  in  debt  on  the  statute  5  Eliz.  c.  9,  wherein  it  is  laid,  that  the  defendants 
voluntarily  and  corruptly  swore,  &c.  And  so  in  many  other  actions  of  debt  in 
other  books. 

''  On  the  other  hand,  in  the  same  book,  165,  b,  there  is  a  form  in  a  deposition 
before  commissioners  on  interrogatories  in  chancery,  wherein  the  epithets  are 
not  used.  So  in  Rast.  Ent.  481,  the  declaration  lays  the  swearing  without 
those  terms,  per  quod  idem  R,  voluntarie  et  corruptive  commisit  perjurium  volun- 
tarium, 

''In  Officium  Clerici  Paci$  (a  book  containing  many  excellent  precedents), 
foL  87,  we  find  an  indictment  for  perjury,  in  a  deposition  resembling  the  present 
case  in  all  particulars.  It  states  that  the  defendant  *  being  sworn,  said  and 
upon  his  oath  affirmed  and  deposed  In  manner  following,  &c.  Whereas,  in  truth 
and  in  fact,  &c.,  voluntarily  and  corruptly  committed  yoluntary  and  corrupt 
perjury,'  &c.  Again,  in  West's  Symbol,  119,  b,  s.  160,  another  form  of  the 
same  kind  occors  for  perjury  in  a  deposition  before  commissioners,  by  commis- 
sion out  of  the  Court  of  Wards.  But  in  the  same  book  and  page,  s.  161,  for 
perjury  in  a  deposition  before  commissioners,  by  commission  out  of  chancery  on 
the  statute  of  5  Eliz.,  after  the  words  in  the  indictment,  *  whereas  in  truth  the 
said  H.  S.  did  not  cause,  &c.,  neither,  &c.  (negando  effectum  depontionis),  prout 
prcedict.  W.falsk  and  corrupth  deposuii  el  juravit,  per  quod,*  &c.  And  again  (lb. 
138, 8. 241),  an  indictment  for  perjury  committed  in  an  answer,  in  the  Exchequer 
at  Chester,  states,  that  the  defendant  on  his  oath,  <  said,  affirmed,  and  swore  these 
English  words  following,  &c.,  and  so  the  said  R.,  in  making  and  confirming  his 
answers  in  that  part  aforesaid,  the  day  of  at,  &c.,  voluntarily  and  corruptly 

committed  voluntary  peijury,'  &c. 

"  It  is  evident,  therefore,  that  the  forms  of  indictment  at  common  law  for  per- 
jury are  not  uniformly  the  same ;  but  the  words  falsely,  corruptly ,  and  wilfully, 
as  applied  adjectively  or  adverbially  to  the  act  of  swearing,  are  mere  expletives 
to  Mtoell  the  sentence,  in  the  language  of  Lord  Hardwicke.     1  Atkyns,  50. 

**  We  find  no  adjudged  case  or  dictum  in  the  books,  that  such  words  are 
appropriate  terms  of  art,  descriptive  of  the  crime  of  perjury,  at  common  law, 
as  murdravil  in  an  indictment  for  murder,  cepit  in  larceny,  mayhemiaoit  in  may- 
hem, feloniee  in  felony,  &c.  2  Hawk.  c.  25,  s.  55.  On  the  contrary,  we  do 
find  it  laid  down  by  the  judges,  that  an  indictment  for  perjury  at  common  law 
does  not  require  so  much  certainty  as  on  the  statute,  and  that  it  need  not  be  in 
a  court  of  record,  or  matter  material  to  the  issue.  5  Mod.  348 ;  1  Sid.  106. 
And  in  Cox's  case  (Leach,  69),  it  was  agreed  by  ten  judges  unanimously,  that 
the  word  wilfully  was  not  essentially  necessary  in  an  indictment  for  perjury  at 
common  law,  though  it  was  essential  in  an  indictment  for  .perjury  under  the 
statute  of  5  Eliz.  c.  9,  because  the  term  toilful  in  the  statute  is  a  material  descrip- 
tion of  the  offence.  Still  it  is  necessary,  that  it  should  appear  by  the  indict- 
ment that  the  oath  was  wilfully  false. 
'<It  will  readily  be  agreed  that  all  indictments  must  have  a  precise  and  suffi- 
voi.  n.  — 4  49 
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person  who  served  upon  him  a  copy  of  a  rale  of  this  coart,  while 
the  person  was  engaged  in  that  service." 

And  the  jurors  aforesaid  do  further  present,  that  afterwards,%> 
wity  upon,  &c.,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  the  said  R.  N.,  Esq.,  of  the  county  aforesaid, 
did  appear  in  his  proper  person,  before  the  said  Court  of  Com- 
mon Pleas,  held  by  the  judges  aforesaid,  and  did  then  and  there 
voluntarily  and  of  bis  own  free  will  and  accord,  propose  to  the 
said  court  to  purge  himself  upon  oath  of  the  said  contempt 
alleged  against  him,  whereupon  certain  interrogatories  were  then 
and  there  drawn  up  in  writing,  and  proposed  to  the  said  R.  N., 
Esq.,  in  substance  as  follows,  to  wit :  — 

Pennsylvania  against  B.  N.,  Esq. « —  In  the  Common  Pleas  of 
Franklin  County. 

Interrogatories  exhibited  on  the  part  of  the  commonwealth. 
1st  Did  T.  S.,  at  any  time  previous  to  the  last  December  term 
for  this  county,  serve  you  with  a  copy  of  a  rule  of  the  Court  of 
Common  Pleas  of  Franklin  County,  to  show  cause  why  an  at- 
tachment should  not  issue  against  you  for  a  contempt  of  the  said 
court?  2d.  After  having  read  the  copy  of  the  rule  mentioned  in 
the  first  interrogatory,  did  you  say,  '^  Damn  the  court,  they  are  a 
set  of  damned  stool-pigeons,"  and  say,"  If  the  court  want  a  copy 
of  my  judgment,  they  may  come  for  it  ?  "  or  did  you  make  use  of 
any  of  the  expressions  above  stated  ? 

And  the  said  R.  N.  did  then  and  there,  in  due  form  of  law,  take 
his  corporal  oath  before  the  said  court  (they  having  sufficient  and 

cient  certainty,  and  that  the  offences  must  be  set  forth  with  clearness  and  cer- 
tainty. 4  Bl.  Com.  805,  306.  Every  person  should  be  apprised  of  the  distinct 
charge  made  against  him,  in  order  that  he  may  come  fully  prepared  for  his  de- 
fence. But  in  the  words  of  the  humane  Lord  Hale,  *  the  great  strictness  and 
unseemly  niceties,  required  in  some  indictments,  tend  to  the  reproach  of  the  law, 
to  the  shame  of  the  government,  to  the  encouragement  of  villainy,  and  to  the 
dishonor  of  God.'     2  Hale,  P.  C.  193. 

"  4.  The  last  reason  offered  in  arrest  of  judgment  is,  that  the  indictment  is 
insensible  and  repugnant,  and  is  defective  both  in  form  and  substance.  This 
objection  being  made  in  general  terms,  must  necessarily  refer  to  the  supposed 
defects  before  particularly  specified  and  already  considered. 

*'  Upon  the  whole,  on  the  best  consideration  which  my  brother  Yeates  and  I 
have  been  capable  of  giving  to  the  different  reasons  filed  in  arrest  of  judgment, 
our  official  duty  constrains  us  to  say,  that  they  are  not  relevant  in  point  of  law, 
and  that  the  commonwealth  is  entitled  to  judgment" 
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competent  power  and  authority  to  administer  an  oath  to  the  said 
B.  N.  in  that  behalf),  that  he  the  said  R.  N.  would  true  answers 
make  to  the  said  interrogatories;  and  he  the  said  R.  N.,  being  so 
sworn  upon  his  corporal  oath,  on  the  matters  contained  in  the 
said  interrogatories,  did  then  and  there  answer  and  declare  before 
the  said  court,  in  answer  to  the  said  second  interrogatory,  that  he 
(himself  the  said  R.  N.  meaning)  did  not  make  use  of  any  of 
the  expressions  therein  (the  said  interrogatory  meaning)  con- 
tained; whereas,  in  truth  and  in  fact,  the  said  R.  N.,  after  having 
read  the  copy  of  the  rule  of  the  court  aforesaid,  did  say,  ^^  Damn 
the  court,  they  are  a  set  of  damned  stool-pigeons."  And  whereas, 
in  truth  and  in  fact,  the  said  R.  N.,  after  having  read  the  copy  of 
the  rule  last  aforesaid,  did  say,  "  K  the  court  want  a  copy  of  my 
judgment"  (the  judgment  of  him  the  said  R.  N.  in  the  said  cause 
between  J.  T.  and  T.  S.  meaning), '  they  may  come  for  it."  And 
80  the  jurors  aforesaid,  upon  their  oaths  and  affirmations  afore- 
said,  respectively  do  say,  that  the  said  R.  N.  on  the  said  third 
day  of  April,  in  the  year  last  aforesaid,  at  C.  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  upon 
his  oath  aforesaid,  before  the  said  Court  of  Common  Pleas  (the 
said  Court  of  Common  Pleas  then  and  there  having  sufficient 
and  competent  power  and  authority  to  administer  the  said  oath 
to  the  said  R.  N.),  by  his  own  act  and  consent,  and  of  his  own 
most  wicked  and  corrupt  mind  and  disposition,  in  manner  and 
form  aforesaid,  did  knowingly,  falsely,  wickedly,  maliciously,  wil- 
fully, and  corruptly  commit  wilful  and  corrupt  perjury,  to  the 
great  displeasure  of  Almighty  God,  to  the  evil  and  pernicious 
example  of  all  others  in  like  case  offending,  contrary,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

(587)  Jih  charging  J.  K.   with    larceny   before  a  jiatice  of  the 

peace.{r^) 

That  formerly,  to  wit,  on,  &c,  at  the  county  aforesaid,  J.  M'C, 
late,  &C.,  came  before  J.  S.,  Esq.,  then  and  yet  being  one  of  the 
justices  of  the  Commonwealth  of  Pennsylvania  assigned  to  keep 
the  peace  in  and  for  the  said  County  of  Philadelphia,  and  also 
to  hear  and  determine  divers  felonies,  trespasses,  and  other  mis- 

(rt)  Drawn  in  1794  by  Mr.  Jared  Ingersoll,  attorney-general  of  Pennsyl- 
vania. 
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deeds  committed  in  the  said  coanty,  and  the  said  J.  M'C.  well 
knowing  the  premises,  and  wickedly  devising  and  intending  un- 
justly to  aggrieve  one  J.  K.,  and  to  procure  him  without  any  just 
cause  to  be  imprisoned,  and  kept  in  prison  for  a  long  space  of 
time,  on  the  said  twelfth  day  of  December,  in  the  year  aforesaid, 
at  the  county  aforesaid,  the  said  J.  M'C.  then  and  there  being 
present  in  his  own  proper  person,  before  the  said  J.  S.,  Esq.,  then 
and  there  being  one  of  the  justices  of  the  commonwealth  as- 
signed to  keep  the  peace  in  and  for  the  said  County  of  Philadel- 
phia, and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdeeds  committed  in  the  same  county,  he  the  said 
J.  M'C.  did  then  and  there  take  his  solemn  affirmation  before  the 
said  J.  S.  (he  the  said  J.  S.  then  and  there  having  sufficient  and 
competent  power  and  authority  to  administer  the  said  affirma- 
tion to  the  said  J.  M'C.  in  that  behalf),  and  that  the  said  J.  M'C, 
not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
seduced  by  the  instigation  of  the  devil,  then  and  there  before  the 
said  J.  S.  upon  his  affirmation  aforesaid,  falsely,  maliciously, 
wickedly,  wilfully,  and  corruptly  did  say,  depose,  affirm,  and  de- 
clare (among  other  things),  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say,  that  he  the  said  J.  M'C,  on  the  twelfth  day  of 
December,  in  the  year  aforesaid,  at  the  county  aforesaid,  was  pos- 
sessed of  five  silver  dollars,  and  he  the  said  J.  M'C  being  so 
possessed  thereof,  the  said  J.  K.,  with  force  and  arms,  &c.,  at  the 
county  aforesaid,  did  take  and  carry  away  the  said  five  silver 
dollars  out  of  and  from  the  possession  of  the  said  J.  M'C. thereby 
meaning  and  intending  that  the  said  J.  K.  was  guilty  of  larceny, 
and  had  with  force  and  arms  feloniously  stolen,  tediien,  and  car- 
ried away  the  said  five  silver  dollars,  against  the  peace  of  the 
commonwealth,  at  the  county  aforesaid ;  whereas,  in  truth  and  in 
fact,  at  the  time  he  the  said  J.  M'C  so  took  his  solemn  affirma- 
tion aforesaid,  in  form  aforsaid,  or  at  any  other  time,  the  said 
J.  K.  had  not,  with  force  and  arms,  taken  and  carried  away  the 
said  five  silver  dollars  out  of  the  possession  of  the  said  J.  M'C, 
nor  had  with  force  and  arms,  and  against  the  peace  of  the  com- 
monwealth, feloniously  stolen,  taken,  and  carried  away  the  same, 
but  the  said  J.  M'C.  at  the  time  he  so  took  the  affirmation  afore- 
said, in  form  aforesaid,  then  and  there  well  knew  that  the  said 
J.  K.  had  not,  with  force  and  arms  and  against  the  peace  of  the 
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oommoDwealth,  taken  and  carried  away  the  said  five  silver  dol- 
lars, out  of  the  possession  of  the  said  J.  M'C,  nor  feloniously, 
with  force  and  arms  and  against  the  peace  and  dignity  of  the 
commonwealth,  stolen,  taken,  and  carried  away  the  said  five 
nlver  dollars ;  and  so  the  jurors  aforesaid,  upon  their  oaths  and 
affirmations,  aforesaid,  do  say,  that  the  said  J.  M'C,  on  the  twelfth 
day  of  December,  in  the  year  aforesaid,  at  the  county  aforesaid, 
before  the  said  J.  S.,  being  such  justice  aforesaid  (and  then  and 
there  having  snfiicient  and  competent  power  and  authority  to 
administer  the  said  affirmation  to  the  said  J.  M'C),  and  within 
the  jurisdiction  of  this  court,  by  his  own  act  and  consent,  and  of 
bis  own  wicked  and  corrupt  mind  and  disposition,  in  manner 
and  form  aforesaid,  did  falsely,  wickedly,  and  wilfully  and  cor- 
ruptly commit  wilful  and  corrupt  perjury,  to  the  great  displeas- 
ure of  Almighty  God,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  contrary,  &c.,  and  against,  &c. 
(  Conclude  as  in  book  1,  chapter  8.) 

(588)  j&»  charging  A.  N.  with  assault  and  battery  before  a  justice.(s) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  K.  M.,  late,  &c.,  came 
before  H.  M'K.,  Esq.,  then  and  yet  being  one  of  the  justices,  &c., 

(»)  State  V.  Mumford,  1  Dev.  219. 

After  a  verdict  for  the  State,  the  counsel  for  the  prisoner  moved  in  arrest  of 
judgment,  contending  that  the  assignment  of  perjury  was  not  sufficiently  cer- 
tain, and  in  effect  was  nothing  more  than  a  negative  pregnant ;  his  honor,  the 
presiding  judge,  being  of  that  opinion,  arrested  the  judgment,  whereupon, 
Taylor,  Chief  Justice,  said :  "  The  objection  taken  in  arrest  of  judgment  is 
firanded  on  the  assumption  that  the  only  material  inquiry  before  the  justice, 
whether  Noble  had  assaulted  Mumford  or  not,  on  the  day  specified,  and  that 
whether  he  struck  him  on  the  back  or  not  at  the  last  wrestle,  was  irrelevant 
and  unconnected  with  that  question ;  that  the  assignment  of  perjury  in  the 
circumstances  is  consistent  with  the  belief  that  the  defendant  might  have  sworn 
truly  as  to  the  principal  fact,  viz.,  the  assault  This  presents  two  questions, 
whether  the  materiality  of  the  inquiry  is  sufficiently  stated  in  the  indictment, 
aad  whether  the  assignment  of  perjur}'  is  properly  and  distinctly  made  ? 

"  It  is  laid  down  as  a  rule,  which  I  found  nowhere  controverted,  that  it  should 
appear  on  the  face  of  the  indictment  that  the  oath  taken  was  material  to  the 
question  depending,  not  by  setting  forth  the  circumstances  which  render  it  so 
in  describing  the  proceedings  of  a  former  trial,  but  by  a  general  allegation  that 
the  particular  question  became  material.  In  Aylett's  case,  a  leading  one  on 
this  subject,  it  is  stated  that  it  became  a  material  question  on  the  hearing  of  the 
complaint,  and  the  hearing  of  that  is  stated  in  general  terms.     1  Term  Bep.  66. 
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and  then  and  there  upon  her  oath  charged  one  A.  N.,  before  the 
said  H.  M'K.,  the  justice,  &c.,  with  having  assaulted,  stricken, 
&c.,  one  H.  M.,  being  the  husband  of  her  the  said  K.  M.  And 
.the  jurors,  &c.,  further  present,  that  upon  the  examination  of  the 
said  K.  M.,  before,  &c.,  upon  her  oath  aforesaid,  touching  and 
concerning  the  alleged  assault  by  the  said  A.  N.,  in  and  upon  the 

In  the  King  v.  Dowlin  the  question  was  much  debated ;  it  is  there  stated  that  the 
question  became  material  on  the  trial,  in  tlie  same  general  terms  that  it  is  stated 
here,  and  the  trial  is  referred  to  in  this  manner,  that  *  at  such  a  court  J.  R.  was 
in  due  form  of  law  tried  upon  a  certain  indictment,  then  and  there  depending 
against  him  for  murder.'  Dowlin  was  a  witness  against  J.  R.  on  that  trial,  and 
the  perjury  was  assigned  in  his  swearing,  that  *  he  had  never  said  that  he  would 
be  revenged  of  the  said  J.  R.  and  would  work  his  ruin/  On  this  part  of  the  case 
it  was  argued  on  behalf  of  Dowlin,  that  all  those  facts  ought  to  be  stated  in  the 
proceedings  against  J,  R.  which  were  necessary  to  show  that  the  jurisdiction  was 
competent,  that  there  was  something  to  be  tried ;  the  materiality  of  the  ques- 
tion to  that  point,  and  the  falsity  of  the  oath.  This  objection  is  thus  directly 
met  by  Lord  Kenyon  :  *  But  it  has  been  objected  that  it  was  necessary  to  set 
forth  in  the  indictment  so  much  of  the  proceedings  of  the  former  trial,  as  will 
show  the  materiality  of  the  question  on  which  the  perjury  is  assigned.  If  it 
were  necessary',  and  if  the  question  arose  on  the  credit  due  to  the  witness,  the 
whole  of  the  evidence  given  before  must  be  set  forth ;  but  that  has  never  been 
held  to  be  necessary,  it  always  haiving  been  adju<lged  to  be  sufficient  to  allege 
generally,  that  the  particular  question  became  a  material  question.  But  here  it 
is  averred,  that  the  question  on  which  perjury  was  assigned  was  a  material 
question;  the  jury  have  found  it  so  by  their  verdict.     5  Term  Rep.  819. 

"  In  this  indictment,  the  warrant  and  examination  before  the  magistrate  are 
stated,  and  the  general  allegation  of  the  materiality  of  the  question  is  in  con- 
formity with  the  best  forms,  and,  considered  in  reference  to  the  statute  on  this 
subject  (Rev.  ch.  383),  appears  to  me  unexceptionable. 

**  The  matter  sworn  to  by  the  defendant  is  contradicted  in  the  assignment  of 
perjury,  specially  and  particularly,  and  in  the  words  in  which  it  was  sworn.  A 
general  averment  upon  the  whole  matter  that  the  defendant  falsely  swore,  is 
not  sufficient ;  it  should  be  specific  and  distinct,  to  the  end  that  the  defendant 
may  have  notice  of  what  he  is  to  come  prepared  to  defend.  2  M.  &  S.  385. 
And  the  whole  matter  of  the  defendant's  false  testimony  must  be  set  forth,  and 
if  the  least  part  of  one  entire  assignment  be  unproved,  she  could  not  be  con- 
victed. The  offence  charged  consists  in  the  whole  and  not  in  any  one  part  of 
the  assignment.  And  this,  in  my  opinion,  obviates  the  necessity  of  any  opinion 
as  to  how  far  perjury  may  be  committed,  if  the  false  oath  has  a  tendency  to 
prove  or  disprove  the  matter  in  issue,  although  but  circumstantially ;  or  how 
far  the  fact  sworn  to,  though  not  material  to  the  issue,  must  have  suet  a  con- 
nection with  the  principal  fact,  as  to  give  weight  to  the  testimony  on  that  point 
These  views  of  the  subject  could  in  this  case  only  be  properly  presented  to  the 
court  trying  the  cause.     I  think  the  conviction  is  right" 
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said  H.  M.,  certain  questions  then  and  there  became  and  were 
materia],  that  is  to  say,  whether  A.  N.  did  strike  her  husband 
H.  M .  with  a  stick  across  the  back  at  the  last  time  he  and  V.  P. 
wrestled,  and  whether  the  blow  across  the  back  with  a  stick  was 
given  immediately  as  he  fell.  And  the  jurors,  &c.,  do  further 
present,  that  the  said  K.  M.,  wickedly  devising  and  intending 
unjustly  to  aggrieve  the  said  A.  N.,  and  procure  him  to  be  im- 
prisoned, and  kept  in  prison  for  a  long  space  of  time,  on,  &c.,  at, 
&;c.,  before  the  said  H.  IVFK.,  then  being,  &c.,  she  the  said  K.  M. 
did  then  and  there  take  her  corporal  oath,  and  was  sworn  upon 
the  holy  gospel  of  God  before  the  said  H.  M'K.,  justice,  &c.,  he 
the  said  H.  M'K.  then  and  there  having  sufficient  and  competent 
power  and  authority  to  administer  an  oath  to  the  said  K.  M.  in 
that  behalf,  and  that  the  said  K.  M.,  not  having,  &c,  but  being 
moved,  &c.,  then  and  there  before  the  said  H.  M'K.,  justice, 
&c.,  upon  her  oath,  &c.,  falsely,  &c.,  did* depose,  say,  swear,  give, 
and  make  information,  among  other  things,  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  N.  (meaning  the  said  A. 
N.)  did  strike  her  husband  H.  M.  with  a  stick  across  the  back,  at 
the  last  time  he  (meaning  the  said  H.  M.)  and  V.  P.  (meaning 
a  certain  V.  P.)  wrestled,  and  the  blow  (meaning  the  blow  with 
the  stick  across  the  back  of  the  said  H.  M.)  was  given  immedi- 
ately as  they  (meaning  the  said  H.  M.  and  the  said  V.  P.)  fell, 
whereas,  in  truth  and  in  fact,  the  said  A.  N.  did  not  strike  her 
husband  H.  M.  with  a  stick  across  the  back,  at  the  last  time  he 
the  said  H.  M.  and  V.  P.  wrestled,  and  whereas,  in  truth  and  in 
fact,  the  blow  was  not  given  as  they  (the  said  H.  M.  and  the  said 
V.  P.)  fell.    And  so  the  jurors  aforesaid,  &c.,  &c. 

(589)  In  false  swearing  by  a  person  offering  to  vote^  as  to  his  quaH- 
fications  when  challenged,{t) 

That  on,  &c.,  at  an  annual  election  held  at  the  town  of  Porter, 
in  the  County  of  Niagara,  for  the  choice  of  a  senator  from  the 
eighth  senatorial  district  of  the  State  of  New  York,  one  member 
of  assembly,  and  a  sheriff  for  said  county,  and  four  justices  of 
the  peace  for  the  town  of  Porter,  held  pursuant  to  the  constitu- 

(i)  Campbell  v.  People,  8  Wend.  686.  I  have  been  unable  to  obtain  the 
record  in  this  case,  but  the  report  appears  to  give  the  substantial  averments  of 
the  indictment. 
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tion  and  laws  of  the  State  before  the  board  of  inspectors  of  the 
said  election  then  sitting  at  the  house  of,  &c.,  in  the  town  of 
Porter,  which  said  board  being  then  and  there  legally  constitated 
and  organized  according  to  law  to  receive  all  legal  or  lawful 
yotes  or  ballots  for  said  officers  to  be  elected  as  aforesaid,  B.  C, 
&c.,  appeared  before  the  board  and  offered  his  vote  or  ballots  for 
some  or  all  of  said  officers,  whereupon,  before  his  vote  or  ballots 
were  given  in,  he  was  duly  challenged  touching  his  right  or  legal 
ability  to  vote  at  said  election  for  the  said  officers  or  either  of 
them,  and  on  being  challenged  he  was  then  and  there  duly  sworn 
and  did  take  his  corporal  oath  before  the  said  board,  so  constituted 
and  sitting  as  aforesaid,  the  said  board  being  then  and  there  duly 
anthorized  and  empowered  to  administer  an  oath  to  the  said  R. 
C.  in  that  behalf;  and  he  the  said  R.  C,  being  then  and  there 
sworn  by  and  before  said  board,  and  not  regarding  the  laws  of 
the  State,  &c.,  did  then  and  there  falsely,  wilfully,  and  corruptly 
say,  depose,  and  swear  to  and  before  the  board  aforesaid,  touch- 
ing his  right  to  vote  and  his  qualifications  as  a  voter  at  said 
election  for  the  officers  aforesaid,  <<  in  substance  and  effect  as  fol- 
lows, among  other  things,  that  is  to  say,  that  he  the  said  R.  C. 
was  a  natural  born  or  a  naturalized  citizen  of  the  State  of  New 
York,  or  one  of  the  United  States  of  America ;  whereas,  in  truth 
and  in  fact,  he  the  said  R.  C.  was  not  a  natural  born  or  natural- 
ized citizen  of  the  State  of  New  York,  or  one  >  of  the  United 
States  of  America ;  and  so  the  jurors  aforesaid  say  that  the  said 
B.  C,  on,  &c.,  did  commit  wilful  and  corrupt  perjury,"  &c. 

(690) .  In  an  affidavit  to  hold  to  bail^  in  falsely  swearing  to  a  debt.{u) 

That  A.  B.,  of,  &c.,  wickedly  and  maliciously  contriving  and 
intending  one  C.  D.  unlawfully  to  aggrieve  and  oppress,  and  the 
said  C.  D.  to  a  great  expense  of  his  moneys  wickedly  and  mali- 
ciously to  put  and  bring,  and  also  to  cause  the  sum  of  to  be 
indorsed  upon  a  process  of  the  court  of  by  virtue  of  which 
the  said  C.  D.  might  be  arrested  to  answer  in  the  same  court,  at 
the  suit  of  E.  F.,  with  intent  that  the  said  C.  D.  should  be  com- 
pelled to  find  bail  for  the  aforesaid  sum  of  on,  &c.,  at  &c., 
came  in  his  proper  person  before  G.  H.,  Esq.,  then  being  one  of 

(u)  Altered  hy  Mr.  Davis,  Prec.  200,  from  2  Chit.  C  L.  323. 
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the  justices  of  said  court ;  and  then  and  there  in  doe  form  of 
law  was  sworn,  and  did  take  his  oath  before  the  said  G.  H.,  Esq., 
one  of  the  justices  of  the  said  court  as  aforesaid  (be  the  said  G. 
EL  then  and  there  having  sufficient  and  competent  authority  and 
power  to  administer  an  oath  to  the  said  A.  B.  in  that  behalf), 
and  that  the  said  A.  B.  being  so  sworn  as  aforesaid,  then  and 
there,  before  the  said  G.  H.,  Esq.,  upon  his  oath  aforesaid,  falsely, 
wicdkedly,  wilfully,  and  corruptly  did  say,  depose,  swear,  and 
make  affidavit  in  writing  (among  other  things),  in  substance  and 
to  the  effect  following,  that  is  to  say  {here  insert  that  part  of  the 
affidavit  that  is  false)^  as  by  the  same  affidavit  now  filed  in  the 
court  aforesaid,  more  fully  appears  ;  whereas,  in  truth  and  in  fact, 
the  said  A.  B.  (here  negative  the  facts  alleged  as  false).  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  A.  B.,  in  manner  and  form  aforesaid,  did  commit  wilful 
and  corrupt  perjury,  against,  &c.,  and  contrary,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

(591)  Far  false  swearing  in  an  affidavit  in  a  civil  cause^  in  which 
the  defendant  swore  that  the  arrest  was  illegal^  ^c.  The 
perjury  in  this  case  is  for  swearing  to  what  the  defendant 
did  not  know  to  be  true.{v) 

That  before  the  making  of  the  affidavit  in  this  count  men- 
tioned, to  wit,  on,  &c.,  a  certain  judgment  was  signed  in  her 
said  majesty's  said  Court  of  Exchequer  at  Westminster  afore- 

(v)  R.  V.  Newton,  1  C.  &  K.  469.  The  defendant  was  acquitted,  but  as  this 
it  the  only  precedent  that  has  been  given  in  the  books  of  false  swearing,  not 
of  what  the  defendant  knows  to  be  false,  but  of  what  he  does  not  know  to  be 
trae,  it  is  here  published. 

*'  On  this  point,"  says  the  reporter,  in  a  marginal  note,  ^*  it  is  laid  down  by 
Lord  Coke,  3  Inst.  166,  that  the  law  taketh  a  diversity  between  falsehood  in  ex- 
pr^s  words,  and  that  it  is  only  within  this  statute  (5  Eliz.  c.  9),  and  falsehood 
in  knowledge  or  mind,  which  may  be  punished,  though  the  words  be  true.  For 
ei^ample,  damages  were  awarded  to  the  plaintiff  in  the  Star  Chamber  according 
to  the  value  of  his  goods  riotously  taken  away  by  the  defendant.  The  plaintiff 
caused  two  men  to  swear  the  value  of  his  goods  that  never  saw  nor  knew  them; 
and  though  that  which  they  sware  was  true,  yet  because  they  knew  it  not,  it 
was  a  false  oath  in  them,  for  which  both  the  prosecutor  and  the  witnesses  were 
sentenced  in  the  Star  Chamber  (Gumei's  case,  Star  Chamber,  Mich.  9  Jac.  L), 
and  herewith  agreeth  Bracton,  lib.  4,  fol.  289,  that  a  man  may  swear  the  truth 
and  yet  be  perjured.    Dicunt  quidam  vervm  et  tnentiuntur  et  perjerani  eo  qaod 
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said,  in  a  certain  cause  wherein  the  said  E.  H.  was  plaintiff,  and 
the  said  A.  N.  defendant,  whereby  it  was  considered  by  the  said 
Court  of  Exchequer,  that  the  said  E.  H.  should  recover  against 

contra  mentum  vadunt,  ut  si  Judeus  juraverit  Christum  natum  ex  virgtne  perju' 
rium  committit  quia  contra  mentem  vadit  quia  non  credit  ita  esse  ut  jurat. 

"  In  Oakley  and  Whitlesby's  case  (in  K.  B.  20  Jac.  I,  Palmer's  Rep.  294),  it 
was  resolved,  that  it  is  a  misdemeanor  and  perjury  at  common  law  for  one  to 
swear  without  his  knowledge,  although  it  may  be  true ;  and  in  2  Roll.  AInt.  77, 
pi.  5,  where  this  case  is  abridged,  it  is  laid  down  that  this  is  a  false  oath,  punish- 
able at  common  law,  although  it  may  not  be  within  the  statute  (5  Eliz.  c.  9).  In 
the  case  of  Allen  v.  Wesley  (in  C.  P.,  4  Car.  L,  Hetley's  Rep.  97),  it  is  stated 
that,  in  Style's  case,  it  was  agreed  by  the  court  <  that  although  a  witness  swears 
the  truth,  yet,  if  it  be  not  truth  of  his  own  knowledge,  as  if  he  shows  how  one  re- 
voked a  will  by  parol  in  his  hearing,  when  the  words  were  spoken  to  another  in 
his  absence,  he  does  not  swear  truly,  and  it  is  a  corrupt  oath  within  the  statute.' 

"  But  in  the  case  of  Rex  v.  Hinton,  8  Mod.  122,  in  (K.  B.  2  &  8  Jac.  11.),  the 
court  says  that  *  there  is  a  difference  where  a  man  swears  a  thing  which  is  true 
in  fact  and  vet  he  doth  not  know  it  to  be  so,  and  to  swear  a  thing  to  be  true 
which  is  really  false;  the  first  is  peijury  before  God,  the  other  is  an  offence  of 
which  the  law  takes  notice.' 

"Air.  Sergeant  Russell  says  (Russ.  on  Cr.  and  Misd.  1st  ed.  vol.  ii.  p.  1754, 
an4  Mr.  Greaves'  ed.  voL  ii.  p.  597),  *  with  respect  to  the  falsity  of  the  oath,  it 
should  be  observed,  that  it  has  been  considered  not  to  be  material  whether  the 
fact  which  is  sworn  be  in  itself  true  or  false,  for  howsoever  the  thing  sworn  may 
happen  to  prove  agreeable  to  the  truth  or  not,  yet,  if  it  were  known  not  to  be  so 
by  him  who  swears  it,  his  offence  is  altogether  as  great  as  if  it  had  been  false, 
inasmuch  as  he  wilfully  swears  that  he  knows  a  thing  to  be  true,  which  at  the 
same  time  he  knows  nothing  of,  and  impudently  endeavors  to  induce  those  before 
whom  he  swears  to  proceed  upon  the  credit  of  a  deposition,  which  any  stranger 
might  take  as  well  as  he,'  and  for  this  the  learned  sergeant  cites  1  Hawk.  P.  C. 
c.  69,  s.  6  (1  Curw.  Hawk.  b.  1,  c.  87,  s.  6),  and  the  case  of  Rex  v.  Edwards, 
coram  Adams  B.,  Shrewsbury  Lent  Assizes,  1 764,  and  subsequently  considered 
by  the  judges  (  MS.).  And  in  the  case  of  Rex  v.  Mawbey,  6  T.  R.  619,  which 
was  an  indictment  for  a  conspiracy  to  pervert  the  course  of  justice  by  producing 
in  evidence  a  false  certificate  of  magistrates,  that  a  road  was  in  repair,  Mr.  Jus- 
tice Lawrence  said :  *  It  is  not  necessary  that  the  defendants  should  have  known 
that  the  road  was  out  of  repair ;  they  are  charged  with  conspiring  to  pervert 
the  course  of  justice  by  producing  in  evidence  a  certificate  that  the  road  was  in 
repair,  and  if  the  charge  be  established  in  fact,  it  is  an  offence  of  considerable 
magnitude  against  the  administration  of  the  justice  of  the  country.  This  is  not 
unlike  the  case  of  perjury  where  a  man  swears  to  a  particular  fact  without 
knowing  at  the  time  whether  the  fact  be  true  or  false  ;  it  is  as  much  peijury  as 
if  he  knew  the  fact  to  be  false  and  equally  indictable.'  We  are  not  aware  of 
any  form  of  indictment  in  the  printed  collections  for  peijury,  in  swearing  that 
which  the  party  did  not  know  to  be  true." 
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the  said  A.  N^  as  well  a  certain  debt  as  also  certain  damages 
and  costs,  as  by  the  record  thereof  still  remaining  in  the  said 
Ck>urt  of  Exchequer  at  Westminster  more  fully  appears.  And 
the  joTors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  after  the  signing  of  the  said  last  mentioned  judgment,  and 
before  and  at  the  time  of  making  of  the  arrest  in  this  count 
mentioned,  to  wit,  on,  &c.,  at,  &c.,  the  said  A.  N.  was  the  occu- 
pier of,  and  did  dwell  in,  a  certain  dwelling-house  there  situate, 
and  that  there  then  and  there  was  a  certain  outer  door  at  the 
back  of  the  same  dwelling-house,  and  that,  shortly  before  the 
making  of  the  arrest  in  this  count  mentioned,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  parish  last  aforesaid,  in  the  County 
of  Gloucester  aforesaid,  the  said  G.  W.  went  to  the  same  dwell- 
ing-house for  the  purpose  of  arresting  the  said  A.  N.,  and  did 
then  and  there  arrest  the  said  A.  N.  in  the  same  dwelling-house, 
under  and  by  virtue  of  a  certain  other  writ  of  our  said  lady  the 
queen,  commonly  called  a  capias  ad  satisfaciendum,  before  then 
issued  out  of  the  said  Court  of  Exchequer  at  Westminster  afore- 
said, upon  the  said  last  mentioned  judgment.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  A.  N.  was  kept  and  detained  in  the  said  custody  of  the  said 
sheriff  of  the  said  County  of  Gloucester,  under  and  by  virtue  of 
the  said  last  mentioned  writ,  from  the  time  of  making  of  the 
said  last  mentioned  arrest  until  and  at  and  after  the  time  of  the 
making  of  the  affidavit  in  this  count  hereafter  mentioned,  to  wit, 
at  the  parish  of  Cheltenham  aforesaid,  in  the  County  of  Glouces- 
ter aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  A.  N.,  contriving,  and  malici- 
ously intending  to  injure  the  said  E.  H.,  and  to  deprive  him  of 
the  means  of  recovering  the  said  debt,  damages,  and  costs,  last 
aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  order  to  obtain  a 
certain  other  writ,  commonly  called  a  habeas  corpus,  by  means 
whereof  he  the  said  A.  N.  might  be  discharged  out  of  the  same 
custody  of  the  said  sheriff  of  the  said  County  of  Gloucester,  as 
to  the  said  last  mentioned  execution,  on  the  ground  that  the  last 
mentioned  arrest  was  illegal,  did  come  in  his  own  proper  person 
before  R.  G.  W.,  so  being  a  commissioner,  &c.  {setting'  out  au- 
thority)^ and  did  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  North  Hamlet  last  aforesaid,  in  the  County  of 
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Gloucester  aforesaid,  produce  to  and  before  the  said  R.  G.  W^ 
so  being  such  commissioner  as  aforesaid,  a  certain  affidavit  in 
writing  of  him  the  said  A.  N. ;  and  that  the  said  A.  N.  then  and 
there  by  and  before  the  said  R.  G.  W.,  so  being  such  commis- 
sioner as  aforesaid,  was  duly  sworn  and  did  take  his  corporal 
oath  upon  the  holy  gospel  of  God,  of  and  concerning  the  truth 
of  the  matter  contained  in  the  same  affidavit  (he  the  said  R.  G. 
W.  then  and  there  having  sufficient  and  competent  power  and 
authority  to  administer  the  same  oath  to  the  said  A.  N.  in  that 
l^ehalf).  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  at  and  upon  the  making  of  the  same  last 
mentioned  affidavit,  it  then  and  there  became  and  was  a  mate- 
rial question,  whether  the  said  A.  N.  then  knew  of  his  own 
knowledge  that,  on  the  occasion  when  the  said  G.  W.  so  went  to 
the  same  dwelling-house  as  in  this  count  mentioned,  the  said  G. 
W.  did,  by  great  force  and  violence,  or  in  any  other  manner,  suc^ 
ceed  in  bursting  open  the  said  outer  door  at  the  back  of  the  same 
dwelling-house;  and  that  at  and  upon  the  making  of  the  same 
affidavit,  it  then  and  there  became  and  was  a  material  question, 
whether  the  said  A.  N.  then  knew  of  his  own  knowledge  that  the 
said  G.  W.,  on  the  same  occasion  last  aforesaid,  burst  open  the 
same  door ;  and  that  at  and  upon  the  making  of  the  same  affi- 
davit, it  then  and  there  became  and  was  a  material  question, 
whether  the  said  A.  N.  then  knew  of  his  own  knowledge  that  the 
said  G.  W.,  on  the  same  occasion  last  aforesaid,  did,  by  great 
force  and  violence,  or  in  any  other  manner,  succeed  in  breaking 
away  the  lock-fastenings  of  the  same  door;  and  that  at  and 
upon  the  making  of  the  same  affidavit,  it  then  and  there  became 
and  was  a  material  question,  whether  the  said  A.  N.  then  knew 
of  his  own  knowledge  that  the  said  G.  W.,  on  the  same  occasion 
last  aforesaid,  did  break  away  the  lock-fastenings  of  the  same 
door.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  A.  N.  so  being  sworn  at  last  afore- 
said, not  having  the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the  devil,  did,  on,  &c., 
at,  &c.,  in,  &c.,  in  and  by  his  said  affidavit  last  aforesaid,  upon 
his  oath  last  aforesaid,  before  the  said  R  G.  W.,  so  being  such 
commissioner  as  aforesaid,  and  having  such  competent  power 
and  authority  as  aforesaid,  falsely,  corruptly,  knowingly,  wilfully, 
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and  maliciously  depose  and  swear,  amongst  other  things,  in 
substance  and  to  the  effect  fallowing,  that  is  to  say,  that  he 
(meaning  the  said  G.  W.)  then  went  round  to  the  door  of  the 
back  kitchen  of  this  deponent's  (meaning  the  said  A.  N.'s)  dwell- 
ing-house (meaning  the  same  dwelling-house  as  aforesaid),  which 
is  the  only  outer  door  of  the  same,  and  had  been  locked  and  well 
secured  all  the  said  day,  and  the  key  kept  by  deponent's  (mean- 
ing the  said  A.  N.'s)  said  wife ;  and  that,  by  great  force  and  vio- 
lence, the  said  G.  W.  (meaning  the  said  G.  W.),  succeeded  in 
breaking  away  the  lock-fastenings  of  the  said  outer  door,  and  in 
bursting  open  the  said  omter  door ;  thereby  meaning  that  he  the 
said  A.  N.  knew  of  his  own  knowledge,  at  the  time  of  the  mak- 
ing of  the  same  last  mentioned  affidavit,  that  the  said  G.  W.  did, 
on  the  occasion  aforesaid,  when  the  said  G.  W.  went  to  the  same 
dwelling-house,  as  in  this  count  aforesaid,  by  great  force  and  vio- 
lence, succeed  in  breaking  away  the  lock-fastenings  of  the  said 
outer  door  at  the  back  of  the  same  dwelling-house,  and  in  burst- 
ing open  the  same  outer  door;  and  that  the  said  G.  W.  did,  on 
the  same  occasion,  break  away  the  same  fastenings  and  burst 
open  the  same  door  ;  whereas,  in  truth  and  in  fact,  the  said  A. 
N.  did  not,  at  the  time  of  making  the  said  last  mentioned  affi- 
davit,  or  at  any  other  time,  know  of  his  own  knowledge  that  the 
said  G.  W.,  on  the  same  occasion  last  aforesaid,  did  by  great 
force  and  violence,  or  in  any  other  manner,  succeed  in  breaking 
away  the  same  lock-fastenings  of  the  same  outer  door.  And 
whereas,  in  truth  and  in  fact,  the  said  A.  N.  did  not,  at  the  time 
of  making  the  said  last  mentioned  affidavit,  or  at  any  other  time, 
know  of  his  own  knowledge  that,  on  the  same  occasion  last 
aforesaid,  the  said  G.  W.  did,  by  great  force  and  violence,  or  in 
any  other  manner,  succeed  in  bursting  open  the  same  outer  door 
of  the  same  dwelling-house.  And  whereas,  in  truth  and  in  fact, 
the  said  A.  N.  did  not,  at  the  time  of  the  making  of  the  said 
last  mentioned  affidavit,  or  at  any  other  time,  know  of  his  own 
knowledge  that  the  said  G.  W.  did,  on  the  same  occasion  last 
aforesaid,  break  away  the  same  fastenings  of  the  same  outer  door. 
And  whereas,  in  truth  and  in  fact,  the  said  A.  N.  did  not,  at  the 
time  of  the  making  of  the  said  last  mentioned  affidavit,  or  at 
any  other  time,  know  of  his  own  knowledge  that  the  said  G.  W. 
did,  on  the  occasion  last  aforesaid,  burst  open  the  same  outer 
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door.  And  the  jnrors  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  all  the  said  'several  matters  and  things,  so 
alleged  to  have  been  falsely  sworn  by  the  said  A.  N.,  as  in  this 
count  aforesaid,  were  and  each  of  them  was  material  for  obtain- 
ing the  said  last  mentioned  writ  of  habeas  corpus^  and  for  obtain- 
ing the  discharge  of  the  said  A.  N.  from  the  said  last  mentioned 
custody  of  the  said  sheriff  of  the  said  County  of  Gloucester,  to 
wit,  at  the  parish  of  Cheltenham  aforesaid,  in  the  said  County 
of  Gloucester.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  A.  N.,  on  the  said,  &c.,  before  the 
said  R.  G.  W.,  so  being  such  commissioner  as  aforesaid,  and  so 
having  such  competent  power  and  authority  as  aforesaid,  by  his 
own  act  and  consent,  and  of  his  own  most  wicked  and  corrupt 
mind,  in  manner  and  form  last  aforesaid,  did  commit  wilful  and 
corrupt  perjury,  to  the  great  displeasure  of  Almighty  God,  in 
contempt  of  our  said  lady  the  queen,  and  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

(592)  For  perjury^  in  an  answer  sworn  to   before  a  master  in 

chancery. {w) 

That  C.  D.,  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  did  ex- 
hibit his  bill  of  complaint  in  writing  against  one  E.  F.  therein 
described,  of  said  B„  yeoman,  in  the  Supreme  Judicial  Court  of 
this  commonwealth,  begun  and  held  at  W.,  within  and  for  the 
County  of  W.,  on  the  Tuesday  of  in  the    year  of, 

&c;  and  the  said  C.  D.,  in  and  by,  his  said  bill  of  complaint, 
among  other  things,  stated  and  alleged  in  substance,  and  to  the 
effect  following,  to  wit  (here  insert  that  part  of  the  bill  concern- 
ing' which  the  perjury'was  committed)^  as  in  and  by  the  said  bill 
of  complaint  of  the  said  C.  D.  remaining  filed  of  record  in  the 
said  Supreme  Judicial  Court,  amongst  other  things,  more  fully 
appears.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  E.  F.,  the  defendant  in  the  said 
bill  of  complaint,  afterwards,  that  is  to  say,  on  the  day  of, 

&c.,  at  said  B.,  in  the  County  of  S.,  did  come  in  his  own  proper 
person,  before  G.  H.,  Esq.,  then  and  there  being  one  of  the  mas- 
ters in  chancery  of  the  said  Supreme  Judicial  Court,  and  then 
and  there  did  exhibit  and  produce  to  the  said  G.  H.,  Esq.,  the 
(w)  Altered  by  Mr.  Davis,  Prec.  202,  from  2  Chit.  C.  L.  411. 
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answer  in  writing  of  bim  the  said  E.  F.  to  the  said  bill  of  com- 
plaint of  the  said  C.  D.,  entitled,  "  The  answer  of  E.  R,  the  de- 
fendant^ to  the  bill  of  complaint  of  C.  D.,  complainant ; "  and 
the  said  E,  F.  was  then  and  there  sworn  in  due  form  of  law, 
and  took  his  corporal  oath,  touching  and  concerning  the  matters 
contained  in  his  said  answer  by  and  before  the  said  G.  H.,  Esq., 
he  the  said  G.  H.  so  then  being  one  of  the  masters  in  chancery 
in  the  said  Supreme  Judicial*  Court,  and  then  and  there  having 
sufficient  and  competent  power  and  authority  to  administer  an 
oath  to  the  said  E.  F.  in  that  behalf ;  and  that  the  said  E.  F., 
being  so  sworn  as  aforesaid,  and  being  then  and  there  lawfully 
required  to  declare  and  depose  the  truth  in  a  proceeding  in  a 
court  of  justice,  did,  upon  his  oath  aforesaid,  concerning  the 
matters  contained  in  his  said  answer  before  the  said  G.  H.,  Esq., 
then  as  aforesaid  being  one  of  the  masters  in  chancery  of  the 
said  Supreme  Judicial  Court,  then  and  there  swear,  that  so  much 
of  the  said  answer  of  him  the  said  E.  F,  as  related  to  his  own 
acts  and  deeds,  was  true  ;  and  that  the  said  E.  F.,  being  so  sworn 
as  aforesaid,  intending  unjustly  to  aggrieve  the  said  C.  D'.,  the 
said  complainant  as  aforesaid,  in  his  answer  aforesaid,  before  the 
said  G.  H.,  Esq.,  he  being  then  as  aforesaid  one  of  the  masters 
in  chancery  in  the  said  Supreme  Judicial  Court  (and  having  suf- 
ficient and  competent  authority  as  aforesaid),  falsely,  knowingly, 
wilfully,  and  corruptly,  by  his  own  act  and  consent,  upon  his  oath 
afore^id,  did  answer,  swear,  and  affirm,  amongst  other  things;  in 
substance  as  follows,  that  is  to  say :  '<  And  this  defendant  (mean- 
ing birasjelf  the  said  E.  F.)  says"  (here  insert  verbatim  that  part 
of  Hie  answer  relative  to  and  comprising  the  part  in  which  the 
pejury  is  alleged  to  have  been  committed)^  as  by  the  said  answer 
of  bim  the  said  E.  F.  still  remaining  in  the  Supreme  Judicial 
Court  aforesaid,  at  B.  aforesaid,  in  the  County  of  S.  aforesaid, 
amongst  other  things  will  appear;  whereas  in  truth  and  in  fact 
{then  go  on  to  negative  the  answer  in  the  words  of  it,  and  in  every 
part  of  it  which  is  alleged  to  be  false).  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  E.  F.  falsely 
and  wickedly,  wilfully  and  corruptly,  in  manner  and  form  afore- 
said, did  commit  wilful  and  corrupt  perjury,  to  the  great  damage 
of  him  the  said  C.  D. ;  against,  &c.,  and  contrary,  &c.  ( Con- 
chtde  as  in  book  1,  chapter  3. 
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(693)  Before  a  grand  jury.(x) 

That  heretofore,  to  wit,  at  the  General  Quarter  Sessions  of  the 
Peace  of  our  sovereign  lady  the  queen,  held  at  the  shire  hall  in 
Shrewsbury,  in  and  for  the  County  of  Salop,  on  Monday  in  the 
first  week  after  the  twenty-eighth  day  of  December,  to  wit,  on, 
&X5.,  before  the  honorable  T.  K.,  Sir  B.  L.,  baronet,  J,  A.  L.,  Esq., 
and  others  their  associates,  her  majesty's  justices,  assigned  to 
keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and  de- 
termine divers  felonies,  trespasses,  and  other  midemeanors  in  the 
same  county  done  and  committed,  a  certain  bill  of  indictment 
against  T.  H.,  late  of  the  Parish  of  Whitechurch,  in  the  County 
of  Salop,  laborer,  and  F.  P.,  wife  of  R.  P.,  laborer,  late  of  the 
Parish  of  Whitechurch,  in  the  county  aforesaid,  was  then  and 
there  in  due  form  of  law,  exhibited  to  {naming  the  grand  jurors)^ 
good  and  lawful  men  of  the  said  County  of  Salop,  then  and  there 
sworn  and  charged  to  inquire  for  our  said  lady  the  queen,  and 
the  body  of  the  said  county ;  which  said  bill  of  indictment  then 
and  there  was  as  foUoweth,  that  is  to  say  {setting  out  the  indict- 
ment verbatim,  which  was  against  T.  H  for  stealing  three  table- 
clothsy  the  property  of  JR.  ff.^  and  against  F.  P.  for  receiving 
them  knowing  them  to  have  been  stolen). 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that,  to  wit,  on,  &c.,  at,  &c.,  and  before  the  said 
good  and  lawful  men,  who  were  so  sworn  and  charged  to  inquire 
as  aforesaid,  had  the  said  bill  of  indictment  exhibited  to  them  as 
aforesaid,  and  before  the  said  good  and  lawful  men  had  inquired 
as  by  law  they  ought  to  do,  touching  the  matters  stated  and 
mentioned  in  the  said  bill  of  indictment,  and  touching  the  truth 
of  the  matters  stated  and  contained  in  the  said  bill  of  indict- 
ment, M.,  the  wife  of  R.  H.,  late  of  the  Parish  of  Whitechurch, 
in  the  County  of  Salop,  laborer,  appeared  before  the  Court  of 
General  Quarter  Sessions  of  the  Peace  holden  as  aforesaid  before 
the  said  justices,  and  the  said  others  their  associates  as  aforesaid, 
as  a  witness  in  support  of  the  said  bill  of  indictment,  and  was 
then  and  there,  at  the  said  General  Quarter  Sessions  of  the 
Peace  holden  as  last  aforesaid  before  the  said  justices,  and  the 

(x)  R.  V.  Hughes,  1  C.  &  K.  519  ;  verdict,  not  guilty.     See  also  Com.  v.  Par- 
<ker,  7  Gushing  212 ;  and  for  form  in  latter  case,  Tr.  &  H.  Free.  435. 
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said  others  their  associates,  duly  sworn,  and  took  her  corporal 
oath,  upon  the  holy  gospel  of  God,  before  the  said  honorable  T* 
K^  Sir  B.  Lk,  baronet,  J.  A.  L.,  Esq.,  and  the  said  others  their 
associates,  so  being  such  justices  aforesaid,  at  the  said  General 
Quarter  Sessions  of  the  Peace  holden  as  aforesaid,  that  the  evi- 
dence that  she  the  said  M.  H.  should  give  before  the  grand  jury 
(meaning  before  the  said  good  and  lawful  men  so  sworn  and 
charged  as  aforesaid  to  inquire  as  aforesaid),  on  the  said  bill  of  in- 
dictment, should  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth  (they  the  said  honorable  T.  E.,  Sir  B.  L.,  baronet,  J.  A.  L., 
Esq.,  and  the  said  others  their  associates  so  being  such  justices  as 
aforesaid,  at  the  said  General  Quarter  Sessions  of  thePeace  holden 
as  aforesaid,  then  and  there  having  sufficient  and  competent  au- 
thority to  administer  the  said  oath  to  the  said  M.  H.  in  that  behalf). 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
farther  present,  that  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  Parish  of  St  Chad,  in  the  Borough  of  Shrews- . 
bury,  in  the  said  County  of  Salop,  the  said  good  and  lawful  men 
being  so  sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid, 
did  in  due  form  of  law,  and  according  as  they  were  so  sworn  and 
charged  as  aforesaid,  inquire  touching  the  matters  and  touching 
the  truth  of  the  matters  stated  and  contained  in  the  said  bill  of 
indictment  so  exhibited  to  them  as  aforesaid. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  upon  the  said  inquiry,  by  and  before  the  said 
good  and  lawful  men  so  as  aforesaid  sworn  and  charged  to  in- 
quire as  aforesaid,  it  then  and  there  became  and  was  a  material 
question,  whether  three  table-cloths  which  were  then  and  there 
produced  before  the  said  good  and  lawful  men,  were  the  property 
of  K.  H.,  the  husband  of  the  said  M.  H.,  and  that  upon  the  said 
inquiry  it  then  and  there  also  became  and  was  a  material  ques- 
tion, whether  the  said  three  table-cloths  were  the  property  of  the 
said  T.  H. ;  and  that  upon  the  said  inquiry  it  then  and  there  be- 
came and  was  a  material  question,  whether  the  said  three  table- 
cloths had  at  any  time  belonged  to  the  mother  of  the  said  M.  H. ; 
and  that  upon  the  said  inquiry  it  then  and  there  became  and  was 
a  material  question,  whether  the  said  three  table-cloths  had  at 
any  time  been  the  property  of  the  said  T.  H. ;  and  that  upon  the 
said  inquiry  it  then  and  there  became  and  was  a  material  ques-t 
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tioD,  whether  the  said  three  table-cloths  had  at  any  time  been  the 
property  of  the  said  R.  H. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  Parish  of  St.  Chad,  in  the  Borough  of  Shrews- 
bury aforesaid,  in  the  County  of  Salop,  the  said  M.  H.,  being  so 
sworn  as  aforesaid,  contriving  and  intending  to  pervert  the  due 
course  of  justice,  went  before  the  said  good  and  lawful  men  so 
sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid,  and  be- 
fore the  said  good  and  lawful  men,  upon  the  said  inquiry  by  and 
before  the  said  good  and  lawful  men,  touching  the  matters  and 
touching  the  truth  of  the  matters  stated  and  contained  in  the 
said  bill  of  indictment,  and  that  she  the  said  M.  H.,  then  and 
there  upon  her  oath  aforesaid,  falsely,  corruptly,  knowingly,  wil- 
fully, and  maliciously,  before  the  said  good  and  lawful  men  so 
sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid,  upon  the 
said  inquiry  did  depose  and  swear  amongst  other  things,  in  sub- 
stance and  to  the  effect  following,  that  is  to  say,  that  the  three 
table-cloths  which  were  then  and  there,  to  wit,  at  the  time  and 
place  last  aforesaid  produced,  then  were  her  son's  (meaning  were 
the  property  of  the  said  T.  H.),  and  that  the  said  table-cloths  had 
belonged  to  the  mother  of  the  said  M.  H.,  and  were  to  be  divided 
amongst  her  the  said  M.  H.'s  children,  of  whom  the  said  T.  H. 
was  one ;  whereas,  in  truth  and  in  fact,  the  said  table-cloths  then 
were  not  her  the  said  M.  H.'s  son's,  as  she  the  said  M.  H.  then  and 
there  well  knew ;  and  whereas,  in  truth  and  in  fact,  the  said  table- 
cloths were  not  then  the  property  of  the  said  T.  H.,  as  she  the 
said  M.  H.  then  and  there  well  knew ;  and  whereas,  in  truth  and 
in  fact,  neither  of  the  said  table-cloths  ever  had  been  the  property 
of  the  said  T.  H. ;  and  whereas,  in  truth  and  in  fact,  the  said 
table-cloths  then  were  the  property  of  the  said  R.  H.,  as  she  the 
said  M.  H.  then  and  there  well  knew;  and  whereas,  in  truth  and 
in  fact,  the  said  table-doths  and  each  of  them  were,  at  the  time 
last  aforesaid,  and  for  twenty  years  and  more  before  that  time, 
the  property  of  the  said  R.  H.,  as  she  the  said  M.  H.  then  and 
there  well  knew;  and  whereas,  in  truth  and  in  fact, the  said  table- 
cloths never  did  belong  to  the  mother  of  the  said  M.  H.,  as  she 
the  said  M.  H.  then  and  there  well  knew ;  and  whereas,  in  truth 
and  in  fact,  the  said  table-cloths  were  not  to  be  divided  amongst 
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the  children  of  the  said  M.  H. ;  and  whereas,  in  troth  and  in  fact, 
the  mother  of  the  said  M.  H.  was  a  married  woman  at  the  time 
of  the  death  of  her  the  said  mother,  and  had  been  so  for  twenty 
years  and  more  before  the  time  of  her  said  death ;  and  the  said 
T.  H.  and  the  other  children  of  the  said  M.  H.  were  not  born  at 
the  time  of  the  decease  of  the  said  M.  H.'s  mother,  as  she  the 
said  M.  H.  then  and  there  well  knew. 

And  so  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
say,  that  on  the  said,  &c.,  at,  &c.,  before  good  and  lawfni  men 
so  sworn  and  charged  as  aforesaid  to  inquire  as  aforesaid,  upon 
their  inquiry  aforesaid  touching  the  matters  and  touching  the 
trath  of  the  matters  stated  and  contained  in  the  said  bill  of  in 
dictment,  by  her  own  act  and  consent,  and  of  her  own  most 
wicked  and  corrnpt  mind,  in  manner  and  form  aforesaid,  falsely, 
wickedly,  wilfully  and  corruptly  did  commit  wilful  and  corrupt 
peijury,  in  contempt  of  our  lady  the  queen  and  her  laws,  to  the 
BTil  example  of  all  others  in  like  case  offending,  against,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(594)  In  answer  to  interrogatories  exhibited  in  chancery\y) 

That  one  C.  D.  heretofore,  to  wit,  on  did  exhibit  certain 

interrogatories,  in  writing,  in  the  Supreme  Judicial  Court  of  this 
commonwealth    begun   and   holden   at   B.,  within   and  for  the 
County  of  S.,  on,  &c.,  in  a  certain   case   before  that  time  com- 
menced by  bill  of  complaint,  and  then  pending  and  at  issue 
in  the    same    court,   after  certain    pleadings  and  proceedings 
had  been   had  therein;   in  which  said  suit  one  E.  F.  was  com- 
plainant, and  the  said   C.  D.  was  respondent,  in  order  that  the 
said  interrogatories   might  be   administered,  according  to  the 
course  and  practice  of  the  said  court  in  its  chancery  jurisdiction, 
to  certain  witnesses  to  be  produced,  sworn,  and  examined  in  the 
said  cause,  on  the  part  and  behalf  of  the  said  C.  D.,  the  said 
defendant  therein,  touching  and   concerning  a  certain  written 
paper,  purporting  to  contain  an  agreement  for  the  lease  of  a  cer- 
tain house  and  premises  therein  mentioned,  from  the  said  E.  F. 
to  the  said  C.  D. ;  and  that  it  became  and  was  a  material  ques- 
tion in  the  said  cause  between  the  said  parties,  and  to  be  deposed 
to  by  the  said  witnesses  in  answer  to  the  said  interrogatories, 
(y)  Altered  by  Mr.  Davis,  Prec.  202,  from  2  Chit  C.  L.  897. 
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whether  the  said  E*  F.  had  declared  that  he  would  release  the 
said  C.  D.  from  the  said  agreement,  or  had  released  him  from  the 
performance  thereof;  and  in  and  by  one  of  the  intenogatories 
exhibited  as  aforesaid,  the  said  witnesses  were  interrogated  as 
follows,  that  is  to  say  {here  copy  the  interrogatories  with  neces- 
$ary  innuendoes).  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  G.  H.,  of  in  the  Connty 

of  yeoman,  and  one  of  the  witnesses  to  whom  the  interrog- 

atories in  the  said  cause  were  to  be,  and  were  accordingly, 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  administered,  then  and  there 
came  in  his  own  proper  person  before  the  said  Supreme  Judicial 
Court,  and  having  seen  and  understood  the  said  interrogatories, 
so  exhibited  in  the  said  court  as  aforesaid,  then  and  there,  before 
I.  P.,  Esq.,  Chief  Justice  of  the  said  Supreme  Judicial  Court,  he 
the  said  L  P.,  Esq.,  as  chief  justice  as  aforesaid,  then  and  there 
having  sufficient  and  competent  power  and  anthority  to  admin- 
ister an  oath  to  the  said  G.  H.  in  that  behalf,  was  duly  sworn 
before  the  said  court  by  the  said  L  P.,  Esq.,  chief  justice  as  afore- 
said ;  and  the  said  G.  H.  then  and  there,  on  his  said  oath  before 
the  said  court,  being  then  and  there  required  to  depose  the  truth 
in  a  proceeding  in  a  course  of  justice,  did  swear  that  he  would 
make  true  answers  to  all  such  questions  as  should  be  asked  him 
by  the  said  court  or  their  order,  upon  the  interrogatories  afore- 
said, at  the  time  of  his  examination,  and  that  he  would  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  without 
favor  or  affection  to  the  said  parties  in  the  said  cause ;  and  that 
the  said  G.  H.  afterwards,  to  wit,  on  the  day  of  was 

duly  examined  in  the  said  court  upon  the  said  inWrogatories ; 
and  that  the  said  G.  H.  intending  unjustly  to  aggrieve  the  said  E. 
F.,  the  complainant  aforesaid,  did  then  and  there,  in  his  answer 
to  the  said  fourth  interrogatory,  falsely,  knowingly,  wilfully,  and 
corruptly,  by  his  own  act  and  consent,  amongst  other  things,  an- 
swer, swear,  and  affirm,  in  writing,  as  follows,  that  is  to  say  (here 
state  the  answer  with  necessary  innuendoes)^  as  by  the  said  answer 
of  the  said  G.  H.  to  the  said  fourth  interrogatory  remaining  filed 
in  the  court  aforesaid,  will,  amongst  other  things,  fully  appear ; 
whereas,  in  truth  and  in  fact  (then  go  on  to  negative  the  answer 
in  all  its  parts  J  comprehending  what  is  alleged  to  be  false).  And 
so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
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the  said  G.  H.  then  and  there,  knowingly,  wickedly,  falsely,  wil- 
iiilly,  and  corraptly,  in  manner  and  form  aforesaid,  did  commit 
wilful  and  corrapt  perjury,  against,  &c.,  and  contrary,  &c.  ( Cbn- 
cbide  as  in  book  1,  chapter  3.) 

(595)  Perjury  committed  at  a  writ  of  triaL{z) 

That  heretofore,  to  wit,  on,  &c.,  a  certain  action  of  debt  for  a 
certain  debt  and  demand  was  depending  in  the  court  of  our  said 
lady  the  queen,  before  her  justices  at  Durham,  that  is  to  say,  in 
our  said  lady  the  queen's  Court  of  Pleas  at  Durham,  wherein 
one  J.  N.  was  plaintiff,  and  one  F.  S.  was  defendant,  and 
wherein  the  sum  of  money  sought  to  be  recovered  and  indorsed 
on  the  writ  of  summons  did  not  exceed  twenty  pounds,  and  that 
heretofore,  to  wit,  on,  &c.,  at,  &c.,  before  E.  S.,  Esq.,  then  and 
still  being  sheriff  of  the  said  County  of  Durham,  a  certain  issue 
before  then  joined  between  the  said  J.  N.  and  F.  S.,  in  the  said 
action,  came  on  to  be  tried  in  due  form  of  law,  and  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and  was 
then  and  there,  by  virtue  and  in  pursuance  of  a  writ  of  our'said 
lady  the  queen,  directed  to  the  said  sheriff  of  the  said  County  of 
Darham  in  that  behalf,  in  due  form  of  law,  and  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  duly  tried 
before  the  said  E.  S.,  Esq.,  so  then  being  such  sheriff  as  afore- 
said, and  by  a  jury  of  the  said  County  of  Durham,  in  that  behalf 
duly  summoned,  taken,  and  sworn  between  the  parties  aforesaid. 

And  that  upon  the  said  trial  of  the  said  issue  one  W.  D.,  late 
of  the  parish  of  St.  Aswald,  in  the  said  County  of  Durham, 
laborer,  then  and  there  appeared  and  was  produced  as  a  witness 
for  and  on  behalf  of  the  said  F.  S.,  and  was  then  and  there  duly 
sworn  and  took  his  corporal  oath  upon  the  holy  gospel  of  God, 
before  the  said  E.  8.,  so  then  and  there  being  such  sheriff  as 
aforesaid,  that  the  evidence  which  he,  the  said  W.  D.,  should 
give  to  the  said  sheriff  and  to  the  said  jury,  so  sworn  as  afore- 
said, touching  the  matter  in  question  between  the  said  parties, 
shoold  be  the  trqth,  the  whole  truth,  and  nothing  but  the  truth 
(he  the  said  E.  S.,  so  then  and  there  being  such  sheriff  as  afore- 
said, and  then  and  there  having  sufficient  and  competent  au- 
thority to  administer  the  said  oath  to  the  said  W.  D.  in  that 

(«)  H  V.  Dnnn,  1  C.  &  K.  780.    The  defendant  was  convicted  and  sentenced. 
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behalf) ;  and  that  at  and  upon  the  said  trial  of  the  said  issue  so 
joined  between  the  said  parties  as  aforesaid,  to  wit,  on  the  day 
and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  it  then  and  there  became  and  was  a  material  question, 
whether  the  said  F.  S.  had  paid  to  the  said  J.  N.  divers  or  any 
sums  or  sum  of  money,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  nine  pounds  eighteen  shillings  and 
sixpence,  in  full  satisfaction  of  a  certain  sum  of  money,  to  wit, 
the  sum  of  nine  pounds  eighteen  shillings  and  sixpence,  thereto- 
fore due  and  owing  from  the  said  F.  S.  to  the  said  J.  N.,  and 
also  whether  the  said  F.  S.  had  paid  or  delivered  to  the  said  J. 
N.  any  sum  or  sums  of  money,  or  any  promissory  note  or  prom- 
issory notes,  in  payment  or  satisfaction,  or  in  part  payment  or 
satisfaction,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  nine 
pounds  eighteen  shillings  and  sixpence,  theretofore  due  and 
owing  from  the  said  F.  S.  to  the  said  J.  N. 

And  that  the  said  W.  D.,  having  been  sworn  as  aforesaid, 
not  having  the  fear  of  God  before  his  eyes,  not  regarding  the 
laws  of  this  realm,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  contriving  and  intending  to  prevent  the 
due  course  of  law  and  justice,  and  unjustly  to  aggrieve  the  said 
J.  N.,  the  said  plaintiff  in  the  said  action,  and  to  deprive  him  of 
the  benefit  of  the  said  suit  then  in  question,  and  to  subject  him 
to  the  payment  of  sundry  heavy  costs,  charges,  and  expenses, 
then  and  there,  on  the  said  trial  of  the  said  issue,  upon  his  oath 
aforesaid,  falsely,  corruptly,  knowingly,  wilfully,  and  maliciously, 
before  the  said  jurors,  so  sworn  to  try  the  said  issue  as  aforesaid, 
and  before  the  said  £.  S.,  Esq.,  so  then  and  there  being  such 
sheriff  as  aforesaid,  did  depose  and  swear  (amongst  other  things) 
in  substance  and  to  the  effect  following,  that  is  to  say :  — 

"  I  saw  S.'s  wife  bring  out  some  money  and  give  it  to  her 
husband  (thereby  meaning  that  the  said  W.  D.  had  seen  the  wife 
of  the  said  F.  S.  bring  out  some  money  and  give  it  to  the  said 
F.  S.,  her  husband) ;  S.  took  the  five  pound  note  and  laid  it 
on  the  table  (thereby  meaning  that  the  said  F.  S.  took  a  prom- 
issory note  for  the  payment  of  five  pounds,  and  laid  it  on  a  ta- 
ble), shoved  it  along  (thereby  meaning  that  the  said  F.  S.  shoved 
a  promissory  note  for  the  payment  of  five  pounds  along  a  certain 
table  to  the  said  J.  N.),  and  said  to  N.  (thereby  meaning  that  the 
70 


Digitized  by 


Google 


PEBJUBY.  (596) 

said  F.  S.  said  to  the  said  J.  N.), '  Look  at  that'  (meaning  such 
promissory  note  as  aforesaid),  and  also  five  sovereigns  (thereby 
meaning  that  the  said  F.  S.  h£id  also  shoved  along  the  said  table 
to  the  said  J.  N.  five  pieces  of  the  current  coin  of  the  realm 
called  sovereigns,  of  the  value  of  one  pound  each) ;  and  the  said 
J.  N.  returned  five  shillings  for  the  good  of  the  company. 

**  It  would  be  near  eleven  o'clock  on  the  Friday  when  we  went 
into  S.'s  house.     This  was  the  week   before  Blanchland   Fair 
(thereby  meaning  a  fair  holden  at  Blanchland  on  the  twenty- 
fourth  day  of  August,  in  the  year  eighteen  hundred  and  forty- 
two).'^     He  the  said  W.  D,,  by  so  deposing  and  swearing  in 
manner  aforesaid,  then  and  there  meaning  that  the  said  F.  S. 
bad  given  and  delivered  and  paid  to  the  said  J.  N.  a  promissory 
note  for  the  payment  of  five  pounds,  and  five  pieces  of  the  said 
current  coin  called  sovereigns,  as  and  for  a  payment  in  money, 
and  in  payment,  satisfaction,  and  discharge  of  the  said  sum  of 
money  so  theretofore  due  and  owing  from  the  said  F.  S.  to  the 
said  J.  N.  as  aforesaid ;  and  that  the  said  F.  S.  had  offered  and 
delivered  and  paid  to  the  said  J.  N.  a  promissory  note  for  the 
payment  of  five  pounds,  and  five  pieces  of  the  said  current  coin 
called  sovereigns,  as  and  for  a  payment  in  money ;  and  so  that, 
by  means  thereof,  and  by  the  acceptance  by  the  said  J.  N.  of 
snob  note  and  five  pieces  of  the  said  current  coin  called  sover- 
eigns, and   of  a  competent  part  thereof  in   value,  to  wit,  nine 
pounds  eighteen  shillings  and  sixpence,  part  thereof,  as  and  for  a 
payment  in  money,  and  in  payment,  satisfaction,  and  discharge  of 
the  said  sum  of  money  so  heretofore  due  and  owing  from  the  said 
F.  S.  to  the  said  J.  N.  as  aforesaid,  the  said  sum  of  money  so 
theretofore  due  and  owing  from  the  said  F.  S.  to  the  said  J.  N, 
as  aforesaid  might  and  would  be  paid,  satisfied,  and  discharged. 
Whereas,  in  trhth  and  in  fact,  the  said  F.  S.  did  not,  on  the 
Friday  ia  the  week  before  the  said   Blanchland  Fair  was  so 
bolden  as  aforesaid,  shove  a  promissory  note  for' the  payment  of 
five  pounds  along  a  table  to  the  said  J.  N. ;  and  whereas,  in 
trath  and  in  fact,  the  said  F.  S.  did  not  then,  on  the  said  Friday 
in  the  said  week  before  the  said  Blanchland  Fair  was  so  holden 
as  aforesaid,  say  to  the  said  J.  N.,  '*  Look  at  that ; "  and  whereas, 
in  trath  and  in  fact,  the  said  F.  S.  did  not,  on  the  said  Friday  in 
the  said  week  before  the  said  Blanchland  Fair  was  so  holden  as 
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aforesaid,  shove  along  a  table  to  the  said  J.  N.  five  pieces  of  the 
said  carrent  coin  called  sovereigns;  and  whereas,  in  truth  and  in 
fact,  the  said  F.  S.  did  not  give  or  deliver,  or  pay  then,  or  at  any 
other  time,  to  the  said  J.  N.  a  promissory  note  for  the  payment 
of  five  pounds,  and  five  pieces  of  the  said  current  coin  called 
sovereigns,  as  and  for  a  payment  in  money,  or  otherwise  in  pay- 
■  ment  or  satisfaction  or  discharge  of  the  said  sum  of  money  so 
theretofore  due  and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as 
aforesaid ;  and  whereas,  in  truth  and  in  fact,  the  said  F,  S.  did 
not  then,  or  at  any  other  time,  offer  or  deliver  or  pay  to  the  said 
J.  N.  a  promissory  note  for  the  payment  of  five  pounds,  and  five 
pieces  of  the  said  current  coin  called  sovereigns,  as  or  for  a  pay- 
ment in  money,  or  any  other  promissory  note  or  notes,  or  the  sum 
of  nine  pounds  eighteen  shillings  and  sixpence,  or  any  other 
moneys  ;  so  that  by  means  thereof,  or  by  acceptance  by  the  said 
J.  N.  of  such  promissory  note,  and  five  pieces  of  current  coin 
called  sovereigns,  or  of  any  part  thereof,  as  or  for  a  payment  in 
money  or  otherwise,  or  of  any  such  other  promissory  note  or 
notes  or  moneys,  or  any  part  or  parts  thereof,  in  payment,  satis- 
faction, or  discharge  of  the  said  sum  of  money  so  theretofore  due 
and  owing  from  the  said  F.  S.  to  the  said  J.  N.  as  aforesaid,  or 
any  part  thereof,  the  same  sum  of  money  so  due  and  owing  from 
the  said  F.  S.  to  the  said  J.  N.  as  aforesaid,  or  any  part  thereof, 
might  or  could  or  would  be  paid  or  satisfied  or  discharged.  And 
so  the  jurors  aforesaid  do  say,  that  the  said  W.  D.,  on,  &c.,  at 
&c.,  before  the  said  E.  S.,  Esq.  (so  then  and  there  being  such 
sheriff  as  aforesaid,  and  then  and  there  having  such  power  and 
authority  as  aforesaid),  by  his  own  act  and  consent,  and  of  his 
own  most  wicked  and  corrupt  mind,  in  manner  and  form  afore- 
said, falsely,  wickedly,  knowingly,  wilfully,  and  corruptly  did 
commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of 
Almighty  God,  in  contempt  of  our  lady  the  queen  and  her  laws, 
to  the  evil  example,  &c.,  against,  &c.,  and  against,  &c.  (C!o9»- 
clfide  as  in  book  1,  chapter  3.) 

(596)   Faheltf  charging  the  prosecvJtor  with  bestiality ^  at  a  hearing 
before  a  justice  of  the  peace.{a) 

That  B.  G.,  &c.,  &c.|  wickedly  and  maliciously  intending  to 
(a)  R.  V,  Gardener,  8  C.  &  P.  737.     An  arrest  of  judgment  was  moved  for 
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aggrieve  one  A.  B.,  &c.,  on,  &c.,  came  before  A.  T.  R.,  Esq.,  then 
and  yet  being  one  of  the  justices  of  onr  lady  the  queen,  assigned 
to  keep  the  peace  of  oar  said  lady  the  queen  in  and  for  the 
coonty  aforesaid,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdeeds  committed  in  the  said  county,  the 
said  A  T.'K.,  Esq*)  then  and  there  having  a  lawful  power  and 
antbority  to  administer  the  oath  and  to  receive  the  information 
hereinafter  mentioned,  and  then  and  there  before  the  said  justice 
was  in  due  form  of  law  sworn,  and  took  his  corporal  oath  upon 
the  holy  gospel  of  God,  the  said  justice  having  such  lawful 
power  and  authority  as  aforesaid  to  administer  the  said  oath  to 
the  said  R.  G.  in  that  behalf,  and  to  receive  the  information  here- 
inafter mentioned,  and  that  the  said  R.  G.  being  so  sworn  as 
aforesaid,  not  having  the  fear  of  God  before  his  eyes,  but,  &c.,  then 
and  there  before  the  said  justice  (he  the  said  justice  having  then 
and  there  the  power  and  authority  as  aforesaid),  falsely,  corruptly, 
wilfoUy,  and  maliciously  did  say,  depose,  swear,  charge,  and 
give  the  said  justice  to  be  informed  that  the  said  A.  B.,  upon  a 
certain  day,  to  wit,  on  the  ninth  day  of  July,  in  the  year  afore- 
said, in  the  county  aforesaid,  then  and  there  had  a  venereal  affair 
with  a  certain  animal  called  a  donkey,  and  that  the  said  A.  B. 
then  and  there,  against  the  order  of  nature,  carnally  knew  the 
said  donkey,  and  then  and  there  feloniously  and  against  the  order 
of  nature  did  commit  and  perpetrate  that  detestable  and  abom- 

on  three  grounds :  Ist.  That  the  indictment  did  not  sufficiently  show  any  judi- 
cial proceeding  pending  before  the  magistrate,  and  that  it  ought  to  have  averred 
in  direct  terms  that  a  charge  was  pending,  and  on  this  point  he  cited  the  case 
of  Bex  V.  Pearson,  8  C.  &  P.  821.  2d.  That  the  flap  of  the  trousers  being 
unbuttoned,  or  even  the  existence  of  any  flap,  did  not  appear  on  the  face  of  the 
indictment  to  he  material,  and  that  there  was  no  sufficient  averment  of  materi- 
ality ;  and  8d.  That  the  assignment  of  peijury  on  the  main  charge  was  too 
large,  because  it  denied  all  animals,  all  times  and  all  places,  and  he  submitted 
diat  although  it  was  not  necessary  to  prove  every  assignment  of  perjury  con- 
tained in  a  count,  yet  that  the  proof  of  part  of  any  one  assignment  of  perjury 
woold  not  be  sufficient  Mr.  Justice  Patteson  reserved  the  points  for  the  con- 
fideration  of  the  fifteen  judges. 

In  the  ensuing  term,  the  case  was  considered  by  the  judges  on  all  the  points 
made  at  the  trial,  and  their  lordships  held  the  conviction  right ;  and  their  lord- 
ifaips  were  unanimously  of  opinion  that  the  indictment  sufficiently  showed  that 
tbere  was  a  legal  proceeding  pending  before  the  magistrate,  and  that  the  aver- 
ment of  materiality  as  to  the  state  of  the  dress  was  sufficient 
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inable  crime  of  buggery  with  the  said  donkey ;  and  farther  (it  be- 
ing then  and  there  material  to  the  inquiry  into  the  said  charge 
and  information  to  know  the  state  of  the  said  A.  B.'s  dress  at 
the  time  the  alleged  offence  was  so  charged  to  be  committed  as 
aforesaid),  that  the  said  R.  G.  then  and  there  saw  that  the  said 
A.  B.  then  and  there  had  the  flap  of  bis  the  said  A.  B.'s  trousers 
unbuttoned  and  hanging  down,  and  that  be  the  said  R.  G.  then 
and  there  saw  the  inside  of  the  said  flap  ;  whereas,  in  truth  and 
in  fact,  the  said  R.  G.  did  not  then  and  there,  or  at  any  time,  or 
in  any  place,  see  the  said  A.  B.,  nor  was  the  said  A.  B.  at  any 
time  in  the  act  of  having  a  venereal  affair  with  a  donkey,  or  with 
any  other  animal  whatsoever,  nor  did  the  said  A.  B.  then,  or  at 
any  time,  or  in  any  place,  or  in  any  manner,  commit,  nor  was 
the  said  A.  B.  at  any  time,  or  in  any  place,  or  in  any  manner,  in 
the  act  of  committing  that  detestable  and  abominable  crime  of - 
buggery.  And  whereas,  in  truth  and  in  fact,  the  said  R.  G.  did 
not  then  and  there  see  the  flap  of  his  the  said  A.  B.'s  trousers 
unbuttoned  or  hanging  down,  nor  was  the  flap  of  the  said  A. 
B.'s  trousers  then  and  there  unbuttoned  or  hanging  down ;  nor 
did  the  said  R.  G.  then  and  there  see  the  inside  of  the  flap  of 
the  said  trousers.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  R.  G.,  on,  &c.,  before  the  said 
justices,  then  and  there  having  such  power  and  authority  as 
aforesaid,  by  his  own  act  and  consent,  and  of  his  own  most 
wicked  and  corrupt  mind,  in  manner  and  form  aforesaid,  falsely, 
wickedly,  wilfully,  and  corruptly  did  commit  wilful  and  corrupt 
perjury,  to  the  great  displeasure  of  Almighty  God,  in  contempt 
of  our  lady  the  queen  and  her  laws,  to  the  evil  example,  &C., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(597)  Suhoimation  of  peifjury  in  a  proHe(mti(m  for  fornication^  ^c.  (J) 

That  C.  B.,  late  of  the  said  city,  yeoman,  being  a  wicked  and 
evil  disposed  person,  minding  and  intending  great  injury  to  one 
J.  L.,  a  good  and  valuable  citizen  of  the  said  commonwealth,  and 
unjustly  to  cause  and  procure  him  the  said  J.  L.  to  be  put  to 
great  charge  and  expense  of  Jiis  moneys,  and  to  give  security  for 
the  maintenance  of  a  child,  of  which  one  C.  S.,  spinster,  was,  on, 

(b)  This  indictment  was  found  and  sustained  in  Philadelphia  Quarter  Ses- 
sions, in  1801.     See  post,  605. 
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&c.,  pregnantf  and  which  by  the  laws  of  this  commonwealth  was 
likely  to  become,  a  bastard,  did  on  the  same  day  and  year  afore- 
said, at  the  city  aforesaid,  and  within  the  jurisdiction  of  this 
court,  unlawfully  and  wickedly  solicit,  investigate,  and  as  much 
as  ID  him  the  said  C.  B.  lay,  endeavor  to  persuade  the  said  C.  S. 
to  go  before  M.  H.,  Esq.,  then  and  there  being  one  of  the  alder- 
men of  the  City  of  Philadelphia,  and  then  and  there  to  take  her 
corporal  oath  and  swear  before  the  said  M.  H.,  Esq.  (the  said  M. 
H.,  Esq.,  then  and  there  having  sufficient  and  competent  author- 
ity to  administer  the  said  oath  to  the  said  C.  S.  in  that  behalf), 
among  other  things  in  substance  and  to  effect  following,  that  is 
to  say,  that  J.  L.,  a  seaman,  was  the  father  of  a  bastard  child,  of 
which  she  the  said  C.  was  then  pregnant.      And  the  said  C.  S. 
did  accordingly,  andiin  pursuance  of  the  solicitation,  instigation, 
and  persuasion  of  the  said  C.  B.,  then  and  there  go  before  the 
said  M.  H.,  Esq.,  then  and  there  being  one  of  the  aldermen  of 
the  said  City  of  Philadelphia,  and  did  then  and  there  take  her 
corporal  oath  and  swear  before  the  said  M.  H.,  Esq.  (he  the  said 
M.  H.,  Esq.,  then   and   there   having  sufficient   and   competent 
power  and  authority  to  administer  the  said  oath  to  the  said  C. 
S.  in  that  behalf),  among  other  things  in  substance  and  to  the 
effect  follow^ing,  that  is  to  say,  that  she  the  said  C.  was  then 
pregnant  with  child,  which  child  when  born  would  be  a  bastard, 
and  like  to  become  chargeable  to  the  public,  and  that  the  afore- 
said J.  L.,  a  seaman,  was  the  father  of  the  said  child  (whereas, 
in  troth  and  in  fact,  he  the  said  C.  B.,  at  the  time  when  he  so 
endeavored  to  persuade,  solicit,  and  instigate  the  said   C.  S.  to 
make  oath  and  swear  as  aforesaid,  then  and  there  well  knew  that 
he  the  said  J.  L.  would  be  put  to  great  charge  and  expense  of 
his  moneys  if  the  said  C.  would  swear  as  aforesaid ;  and  whereas, 
in  truth  and  in  fact,  he  the  said  C.  B.,  at  the  said  time  when  he  so 
endeavored  to  persuade,  solicit,  and  instigate  the  said  C.  S.  to 
make  oath  and  swear  as  aforesaid,  had  no  reasonable  or  probable 
caase  whatsoever  to  suspect  or  imagine  that  the  said  J.  L.  was 
the  father  of  such  child,  but  on  the  contrary  thereof  the  said  C. 
B.  was  then  and  there  informed  by  the  said  C.  S.  that  he  the 
said  C.  B.  was  the  father  of  such  child,  of  which  she  the  said  C. 
was  so  pregnant  as  aforesaid ;  and  whereas,  in  truth  and  in  fact, 
she  the  said  C.  never  told  or  informed  the  said  C.  B.  that  the  said 
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J.  L.  was  the  father  of  sach  child ;  and  whereas,  in  truth  and  in 
fact,  he  the  said  C.  B.  ho  wickedly  and  anlawfally  endeavored  to 
persuade,  solicit,  and  instigate  the  said  C.  8.  to  swear  as  afore- 
said, in  order  that  he  the  said  C.  B.  might  be  exonerated,  freed, 
and  discharged  from  divers  expenses  which  might  accrue  to  him, 
as  being  the  father  of  such  child,  after  the  same  should  be  born 
•  of  the  body  of  her  the  said  C.  S.,  in  contempt  of  the  laws  of 
this  commonwealth,  to  the  evil  example,  &c.,  contrary,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(698)  Subornation  of  perjury  on  a  trial  for  robbery^  where  the  pris- 
oner set  up  an  alibi.(c) 

That  at  the  Supreme  Judicial  Court  of  said  commonwealth, 
holden  at,  &c.,  on,  &c.,  before  the  justicos  of  said  Supreme 
Judicial  Court,  a  certain  indictment  was  presented  and  returned 
in  due  course  of  law  by  the  grand  jury  for  the  said  county 
against  one  A.  B.,  in  the  form  following,  to  wit  (here  insert  the 
indictment) ;  and  that  afterwards  such  proceedings  were  had,  as 
that  the  said  A.  B.  was  duly  and  legally  arrested  and  brought 
into  said  court,  and  being  duly  and  legally  arraigned  upon  said 
indictment,  pleaded  to  the  same  that  he  was  not  guilty  thereof; 
upon  which  issue,  such  proceedings  were  had,  that  afterwards, 
to  wit,  at  the  said  Supreme  Judicial  Court,  so  held  as  aforesaid, 
a  trial  was  had  and  held  by  the  jury  aforesaid,  between  the  said 
commonwealth  and  the  said  A.  B.  upon  the  said  indictment; 
upon  which  said  trial,  evidence  was  given  on  behalf  of  said 
commonwealth  against  the  said  A.  B.,  that  the  felony  and  rob- 
bery, in  the  said  indictment  specified  and  charged,  was  com- 
mitted by  the  said  A.  B.,  on  at  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C. 
D.,  late  of  being  a  person  of  an  evil  and  wicked  mind  and 
disposition,  and  devising  and  intending  as  much  as  in  hijn  lay 
to  pervert  the  due  course  of  law  and  justice,  and  to  cause  and 
procure  the  said  A.  B.  to  be  entirely  acquitted  of  the  said  felony 
and  robbery  charged  on  him  by  the  said  indictment,  and  to 
escape  unpunished  for  the  same,  did,  before  the  said  trial,  to  wit, 
on  at  unlawfully  and  wickedly  solicit,  incite,  and 
endeavor  to  persuade  one  E.  F.  to  appear  as  a  witness  on  the 
(c)  2  Chit  C.  P.  478,  479 ;  Davis'  Prec.  220. 
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said  trial  so  as  aforesaid  had,  for  and  on  behalf  of  the  said  A.  B., 
and  on  the  said  trial,  falsely  to  depose,  say,  and  give  evidence 
npoD  his  oath  to  the  court  and  jury  aforesaid,  that  the  said  A.  B. 
(here  insert  the  evidence  given  by  the  said  E.  F,^  to  prove  the 
alUri) ;  whereas,  in  truth  and  in  fact,  the  said  E.  F.  did  not  {here 
negative  the  testimony  given  by  the  said  E.  F.) ;  and  whereas,  in 
trath  and  in  fact,  at  the  time  when  the  said  C.  D.  did  so  solicit, 
incite,  and  endeavor  to  persuade  the  said  E.  F.  to  give  such 
evidence  upon  his  oath  as  aforesaid,  he  the  said  C.  D.  well 
knew  that  the  said  E.  F.  would  not  give  his  evidence  according 
to  the  truth,  and  that  tbe  same  evidence  so  to  be  given  was 
false,  feigned,  and  altogether  fictitious ;  to  the  evil  example,  &c., 
against,  &c.,  and  contrary,  &c.  ( Concliuie  as  in  book  1,  chap- 
ter 3.) 

(599)  Subornation  of  perjury^  in  an  action  of  tre8pa88.{d) 

That  heretofore,  to  wit,  at,  &c.,  a  certain  issue  was  joined  in 
the  court  of  our  lady  the  queen,  before  the  queen  herself  (the 
said  court  then  and  still  being  holden  at  Westminster,  in  the 
County  of  Middlesex),  between  one  J.  L.  and  one  J.  W.  in  a 
certain  plea  of  trespass  and  assault,  in  wliich  tbe  said  J.  L.  was 
plaintiiT,  and  the  said  J.  W.  defendant.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  after- 
wards, and  before  the  trial  of  .the  said  issue  as  hereinafter  men- 
tioned, and  whilst  the  same  was  depending,  to  wit,  on,  &c.,  J.  S., 
late,  &C.,  not  having  the  fear  of  God  before  his  eyes,  but,  &c., 
and  wickedly  contriving  and  intending  to  pervert  the  due  course 
of  law  and  justice,  and  wickedly  and  maliciously  contriving  and 
iutendbg  unjustly  to  aggrieve  the  said  J.  L.,  the  plaintiff  in  the 
said  issue,  and  to  deprive  him  of  the  benefit  of  his  suit  then  in 
question,  and  to  subject  him  to  the  payment  of  sundry  heavy 
costs,  charges,  and  expenses,  then  and  there,  to  wit,  on,  &c.,  at, 
&c.,  unlawfully,  corruptly,  wickedly,  and  maliciously  did  solicit, 
suborn,  instigate,  and  endeavor  to  persuade  one  J.  N.  to  be  and 
appear  as  a  witness  at  the  trial  of  tbe  said  issue,  for  and  on 
behalf  of  the  said  J.  W.,  the  defendant  in  the  said  issue,  and 
npon  the  said  trial  falsely  to  swear  and  give  evidence  to  and 
before  the  jurors  which  should  be  sworn  to  try  the  issue  afore- 
(d)  Arch.  C.  P.  5th  Am.  ed.  681. 
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said,  certain  matters,  material  and  relevant  to  the  said  issne,  and 
to  the  matters  therein  and  thereby  put  in  issue,  in  substance  and 
to  the  effect  following,  that  is  to  say,  that  he  the  said  J.  W. 
(meaning  the  defendant  in  the  issue  aforesaid)  did,  on  a  certain 
day  then  past,  to  wit,  on  the  tenth  day  of  April,  in  the  year 
aforesaid,  beat,  wound,  and  bruise  the  said  J.  L.  (meaning  the 
plaintiff  in  the  issue  aforesaid)  and  did  knock  him  the  said  J.  L. 
down,  and  with  a  large  stick  did  then  and  there  beat,  wound, 
and  bruise,  and  greatly  disfigure  the  said  J.  L.  whilst  be  was  so 
down. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  at  the  sittings  at  nisi 
priuSj  holden  after  Trinity  term  aforesaid  at  Westminster,  in  the 
county  aforesaid,  before  the  right  honorable  T.  L.  D.,  her  maj- 
esty's chief  justice  assigned  to  hold  pleas  in  the  court  of  our  said 
lady  the  queen,  before  the  queen  herself,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid, 
the  issue  aforesaid  came  on  to  be  tried,  and  was  then  and  there 
tried  by  a  jury  of  the  country  in  that  behalf  duly  sworn  and 
taken  between  the  parties  aforesaid,  upon  which  said  trial  the 
said  J.  N.,  in  consequence  and  by  means,  encouragement,  and 
effect  of  the  said  wicked  and  corrupt  subornation  and  procure- 
ment of  the  said  J.  S.,  did  then  and  there  appear  as  a  witness 
for  and  on  behalf  of  the  said  J.  W.,  the  defendant  in  the  plea 
above  mentioned,  and  was  then  and  there  duly  sworn  and  took 
his  corporal  oath  upon  the  holy  gospel  of  God,  before  the  said 
T.  L.  D.,  her  majesty's  chief  justice  as  aforesaid,  that  the  evi- 
dence which  he,  the  said  J.  N.,  should  give  to  the  court  there,  and 
to  the  jury  so  sworn  as  aforesaid,  touching  the  matter  then  in 
question  between  the  said  parties,  should  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth  (he  the  said  T.  L.  D.,  chief 
justice  as  aforesaid,  then  and  there  having  sufficient  and  com- 
petent authority  to  administer  the  said  oath  to  the  said  J.  N.  in 
that  behalf),  and  that  at  and  upon  the  trial  of  the  said  issue  so 
joined  between  the  said  parties  as  aforesaid,  it  then  and  there 
became  and  was  a  material  question  whether  the  said  J.  W. 
assaulted  and  beat  the  said  J.  L.,  and  the  said  J.  N.  being  so 
sworn  as  aforesaid,  then  and  there  at  the  trial  of  the  said  issue, 
upon  his  oath  aforesaid,  falsely,  corruptly,  and  wilfully,  before  the 
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said  jnrors  so  sworn  and  taken  between  the  said  parties  as  afore- 
said, and  before  the  said  T.  L.  D.,  chief  justice  as  aforesaid,  did 
depose  and  swear  (amongst  other  things),  in  substance  and  to 
the  effect  following,  that  is  to  say,  that  {here  set  out  J.  NJs  evi- 
dence^ in  substance  the  same  03  above  stated  where  the  subornation 
is  charged) ;  whereas,  in  truth  and  in  fact,  the  said  J.  W.  did  not, 
&C.  {so  proceedir^  to  assign  the  perjury  a^  in  the  precedents 
ante) ;  and  whereas,  in  truth  and  in  fact,  the  said  J.  S.,  at  the 
time  he  solicited,  suborned,  instigated,  and  endeavored  to  per- 
suade the  said  J.  N.  falsely  and  corruptly  to  swear  as  aforesaid, 
well  knowing  that,  &c.  {pursuing  the  words  in  the  assignment  of 
perjury).  And  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  say,  that  the  said  J.  S.,  on  the  said  third  day  of  July,  in  the 
fourth  year  of  the  reign  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  did  unlawfully,  corruptly,  wickedly,  and  ma- 
licious^ly  suborn  and  procure  the  said  J.  N.  to  commit  wilful  and 
corrupt  perjury  in  and  by  his  oath  aforesaid,  before  the  said 
jurors  so  sworn  and  taken  between  the  said  parties  as  aforesaid, 
and  before  the  said  T.  L.  D.,  chief  justice  as  aforesaid  (the  said 
T-  L.  D.  then  and  there  having  sufficient  and  competent  power 
and  authority  to  administer  the  said  oath  to  the  said  J.  N.),  to 
the  great  displeasure  of  Almighty  God,  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against,  &c. 
(  Conclude  as  in  book  1,  chapter  3.) 

(600)   Corruptly  endeavoring  to  influence  a  witness  in  the   U,  S, 

Oourts,{e) 

That  heretofore,  to  wit,  on,  &a,  at,  &c.,  a  certain  J.  H.  Y.  was 
bound  in  recognizance  with  a  certain  J.  P.  V.  in  the  sura  of  four 
thousand  dollars,  before  A.  D.  K.  T.,  an  alderman  and  justice  of 
the  peace  for  the  County  of  Philadelphia,  conditioned  that  the 
said  J.  H.  Y.  should  personally  appear  at  the  next  Circuit  Court 
of  the  United  States  of  America,  for  the  Eastern  District  of 
Pennsylvania,  to  be  holden  at  Philadelphia  in  the  Eastern  Dis- 
trict aforesaid,  on  the  eleventh  day  of  October  in  the  year  afore- 
said, and  then  and  there  to  answer  for  one  manslaughter  com- 
mitted by  the  said  J.  H.  Y.  upon  one  F.  upon  the  high  seas. 

(«)  This  indictment  was  drawn  in  1839,  by  the  Hon.  John  M.  Eead,  then 
district  attorney  in  Fhiladelphia,  but  was  never  tried. 
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And  the  grand  inquest  aforesaid  do  further  present,  that  on  the 
said  fourth  day  of  September  in  the  year  aforesaid,  at  the  dis- 
trict aforesaid,  and  before  the  said  A.  D.  K.  T.,  alderman  and  jus- 
tice of  the  peace  as  aforesaid,  a  certain  T.  P.  was  then  and  there 
bound  in  a  recognizance  in  the  sum  of  two  hundred  dollars,  con- 
ditioned that  he  the  said  T.  P.  should  personally  appear  at  the 
said  Circuit  Court  of  the  United  States  for  the  district  aforesaid, 
to  be  holden  as  aforesaid  on  the  said  eleventh  day  of  October  in 
the  year  aforesaid,  and  then  and  there  give  evidence  on  behalf  of 
the  United  States  of  America  against  the  said  J.  H.  Y.,  for  the 
said  manslaughter  by  him  the  said  J.  H.  Y.  committed  upon  the 
said  F.  upon  the  high  seas  as  aforesaid. 

And  the  grand  inquest  aforesaid,  do  further  present,  that  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  the  said  J.  P.  V.,  late  of  the  district 
aforesaid,  yeoman,  did  then  and  there  corruptly  endeavor  to  in- 
fluence the  said  T.  P.,  then  and  there  being  a  witness  as  afore- 
said in  the  said  Circuit  Court  of  the  United  States  of  America  for 
the  Eastern  District  aforesaid,  in  the  discharge  of  his  duties  as  a 
witness  as  aforesaid,  contrary,  &c.,  and  against,  &c.  (Conclude 
as  in  book  1,  chapter  3.) 

(601)  Endeavoring  to  entice  a  untness  to  withdraw  himself  from  the 
prosecution  of  afelon.{f) 

That  whereas,  a  certain  S.  S.  and  J.  M'K.,  late,  &c.,  on,  fcc, 
at,  &c.,  were  arrested  and  brought  before  W.  C,  Esq.,  then  one 
of  the  justices  of  this  commonwealth,  the  peace  in  the  said 
county  to  keep  assigned,  the  said  S.  S.  and  J.  M'K.  being  charged 
upon  the  oath  of  G.  F.  with  a  certain  felony  and  robbery  by 
them  committed;  whereupon  the  same  justice  made  his  warrant 
in  writing  under  his  hand  and  seal  in  due  form  of  law,  directed 
to  the  keeper  of  the  jail  of  the  said  county,  commanding  him 
to  receive  said  S.  and  J.  into  the  said  jail,  and  them  safely  to 
keep  until  discharged  by  due  course  of  law,  by  virtue  of  which 
said  warrant  the  said  S.  and  J.  were  committed  to  the  jail  of  the 
said  county,  and  into  the  custody  of  the  keeper  thereof;  and  the 
jurors  aforesaid  upon  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  A.  W.  and  M.  R.,  both  late  of  the  county 
aforesaid,  yeomen,  not  being  ignorant  of  the  premises,  but  well 
(/)  Drawn  by  Mr.  Bradford  in  1780. 
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knowing  the  same,  and  contriving  and  intending  the  due  course 
and  execution  of  justice  to  obstract  and  prevent,  on  the  twen- 
tieth day  of  October,  in  the  year  aforesaid,  and  at  the  county 
aforesaid,  unlawfully,  corruptly  and  wickedly  did  entice,  solicit, 
and  endeavor  to  persuade  the  said  G.  F.  to  abandon  and  with* 
draw  himself  from  the  further  accusation  and  prosecution  of  the 
said  S.  8.  and  J.  M'E.,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against,  &c.  {Conclttde  as  in  bookl, 
duster  S.) 

(602)  Persuading  a  witness  not  to  give  evidence  against  a  person 
charged  with  an  offence  before  the  grand  jury.{g) 

That  heretofore,  to  wit,  on,  &c.,  A.  B^  of,  &c.  (here  state  the 
OMikofity  of  the  government  by  which  the  attendance  of  the  witness 
was  compelled,  whether  a  summons  or  a  recogniza/nce).  And  the 
joiors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  at  the  time  of  taking  said  recognizance  (or  the  service  of 
said  summons  as  the  case  fnay  be)^  and  from  then  until  and  upon 
the  said  day  of  therein  mentioned,  the  evidence  of 

the  said  A.  B.  was  material  and  necessary  to  have  been  given 
in  before  the  said  grand  jury,  on  the  subject  matter  then  to  be 
beard  and  considered  by  them  ;  which  said  grand  jury  were  then 
and  there  duly  and  legally  convened  on  that  behalf,  and  were 
legally  authorized  and  had  competent  authority  to  consider  and 
decide  upon  the  subject  matter  then  and  there  by  them  to  be 
heard ;  and  that  at  the  said  term  of  said  court  (here  describe  the 
court)j  a  bill  of  indictment  was  prepared  against  the  said  A.  B. 
for  the  ofience  aforesaid.  And  the  jurors  aforesaid,  upon  their 
oatb  aforesaid,  do  further  present,  that  C.  D.,  of,  &c.,  contriving 
and  intending  the  due  course  of  justice  to  obstruct  and  impede, 
on         at  unlawfully  and  unjustly  dissuaded,  hindered,  and 

prevented  the  said  A.  B.  from  appearing  before  the  justices  of  said 
court,  and  before  the  said  grand  jury,  to  give  evidence  before  the 
Baid  grand  jury  on  the  bill  of  indictment  preferred  as  aforesaid 
against  the  said  and  that  in  consequence  thereof  the  said  A. 

(g)  Davis'  Prec.  219.  "  This,"  says  Mr.  Davis,  "  is  an  ofience  at  common 
law,"  for  which  see  Hawk.  b.  1,  c.  21,  s.  15.  The  mere  attempt  to  stifle  evi- 
dence, thoogh  it  does  not  succeed,  is  criminal.  6  East,  464 ;  2  Eiast,  5,  21,  22 ; 
2  Str.  904  ;  2  Leach,  925. 
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B.  did  not  appear  and  give  evidence  according  to  his  daty  in  that 
respect,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(603)  Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution 

of  a  deed  of  trusty  in  V%rginia,{h) 

That  J.  F.,  innkeeper,  late,  &c.,  on,  &c.,  at,  &c.,  did  ofFor  a 
contempt  to  the  Supreme  Court  of  Law,  held  in  and  for  Wythe 
County,  in  this,  that  he,  the  said  J.  F.,  did  use  means  to  prevent, 
and  did  then  and  there  prevent,  one  S,  W.  from  attending  as  a 
witness  to  give  evidence  to  prove  the  execution  of  a  deed  of 
trust,  which  deed  of  trust  was  executed  by  the  said  J.  F.  to  J. 
D.,  after  he  the  said  S.  W.  had  been  duly  summoned  to  attend 
said  court  as  a  witness  to  prove  said  deed  of  trust,  on  the  fourth 
day  of  October  term,  one  thousand  eight  hundred  and  twelve, 
by  virtue  of  a  summons  issued  by  the  clerk  of  said  court,  who 
was  duly  authorized  to  issue  said  summons,  which  act  of  the  said 
J.  F.  is  contrary  to  the  laws  and  usages  of  this  commonwealth, 
and  against,  &c     ( Conclude  as  in  book  1,  chapter  3.) 

(604)  Endeavoring  to  suborn  a  person  to  give  evidence  on  the  trial 

of  an  action  of  trespass^  iss^ied  in  the  Supreme  Judicial  Court 
of  Massachusetts,  (i) 

That  at  the  Supreme  Judicial  Court,  begun  and  holden  at  B., 
within  and  for  the  County  of  S.,  on  the  Tuesday  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  two, 
before  I.  P.,  Esq.,  then  the  chief  justice  of  the  said  court,  a  cer- 

(h)  Com.  V.  Feelejr,  2  Va.  Cases,  1.  On  the  issue  joined  on  this  informa- 
tion, the  jury  found  the  defendant  guilty,  and  assessed  his  fine  at  twenty  dol- 
lars. 

The  defendant  moved  the  coui^  to  arrest  the  judgment,  for  the  following 
reasons:  1.  Because  the  offence  is  not  specified  with  sufficient  certainty;  2. 
Because  there  is  no  criminal  offence  stated,  the  subpoena  stated  in  the  informa- 
tion not  being  legal  process.  The  questions  arising  on  this  motion  were  ad- 
journed  to  the  General  Court. 

The  decision  of  this  court  was  as  follows  :  "  Ordered,  That  it  be  certified,  &c, 
that  the  offence  is  stated  in  the  information  with  sufficient  certainty ;  that  it  is 
a  criminal  offence,  for  which  an  information  will  lie ;  and  that  there  exists  on 
the  face  of  the  record  no  cause  fotr  arresting  the  judgment." 

(t)  This  precedent,  say^  Mr.  Davis,  is  drawn  on  the  statute  of  Massachusetts 
of  1812,  ch.  143,  but  it  concludes  also  at  common  law.    Prec.  268.    See  also  2 
Chit.  482,  which  cites  the  above  precedent  fix)m  Cro.  C.  C.  587,  6th  ed. 
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tain  issne  duly  joined  in  the  said  court  between  one  C.  D.  and 
one  E.  F.,  in  a  certain  plea  of  trespass,  wherein  it  was  alleged, 
in  substance,  that  the  said  E.  F.  had,  with  force  and  arms,  as- 
saulted, beat,  bruised,  wounded,  and  ill-treated  the  said  C.  D.,  in 
which  the  said  C.  D.  was  plaintiff,  and  the  said  E.  F.  was  de- 
fendant, came  on  to  be  tried  in  due  form  of  law,  and  was  then 
and  there  tried  by  a  certain  jury  of  the  country  in  that  behalf 
duly  summoned,  taken,  empanelled,  and  sworn  between  the  par- 
ties aforesaid ;  and  that  before  the  trial  of  the  said  issue,  and 
during  the  time  the  same  was  pending,  to  wit,  on  the  day 

of  at  B.  aforesaid,  in  the  county  aforesaid,  6.  H.,  of 

in  the  county  aforesaid,  grocer,  wickedly  contriving  and  intend- 
ing, as  much  as  in  him  lay,  to  prevent  justice  and  pervert  the 
due  course  of  law,  apd  intending  unjustly  to  aggrieve  the  said 
R  F.,  the  defendant  above  named,  and  wickedly  to  cause  and 
procure  the  said  E.  F.  to  be  found  guilty  of  the  premises  alleged 
against  him  in  the  said  issue,  and  thereby  to  subject  him  to  the 
payment  of  large  sums  of  money  for  the  payment  of  damages 
and  costs  to  be  recovered  against  him  in  the  suit  aforesaid,  then 
and  there,  on  the  same  day  and  year  last  aforesaid,  at  B.  afore- 
said, in  the  said  County  of  S.,  did  unlawfully  and  wickedly 
solicit,  instigate,  and,  as  much  as  in  him  lay,  wilfully  and  cor- 
ruptly endeavor  to  persuade  and  proc«re  one  I.  J.  to  be  and 
appear  as  a  witness  on  the  part  and  behalf  of  the  said  C.  D.,  the 
plaintiff  aforesaid,  at  the  trial  of  said  issue  so  as  aforesaid  joined, 
and,  upon  the  same  trial,  to  commit  wilful  and  corrupt  perjury, 
by  falsely  swearing  and  giving  in  evidence  to  and  before  the 
jurors  of  the  jury  aforesaid,  so  sworn  between  the  parties  afore- 
said to'  try  the  said  issue,  in  substance  and  to  the  effect  follow- 
ing, that  is  to  say  {here  insert  the  evidence  which  the  party  was 
instigated  to  give^  with  proper  innuendoes  if  necessary) ;  whereas, 
in  truth  and  in  fact  (here  assign  the  perjury  intended  to  be  com- 
mitedy  by  negativing  the  false  evidence  intended  to  be  given)^  in 
manifest  subversion  of  justice,  against,  &c.,  and  contrary,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 
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(605)  Soliciting  a  woman  to  commit  perjvary^  by  iwearinff  a  child  to 
an  innocent  per9on^  the  attempt  being  un9ucce%rfvl.(j) 
That  A.  B^  late  of,  &Cy  being  a  wicked  and  evil  disposed 
person,  and  minding  and  intending  great  injury  to  one  C.  D.,  of, 
&C9  a  good  and  valuable  subject  of  our  said  lady  the  queen^  and 
unjustly  to  cause  and  procure  him  to  be  put  to  great  chains  and 
expense  of  his  moneys,  and  to  give  security  for  the  maintenance 
of  a  child,  of  which  one  E.  F.,  spinster,  was,  on,  &c.,  pregnant, 
and  which  by  the  laws  of  this  realm  was  likely  to  become  a 
bastard,  did  on  the  same,  &c.,  aforesaid,  at,  &c.,  aforesaid,  un- 
lawfully and  wickedly  solicit,  instigate,  persuade,  and  procure 
the  said  E.  F.  to  go  before  one  of  the  justices  of  our  said  lady 
the  queen,  assigned,  &c.,  and  that  she  the  said  E.  F.,  in  conse- 
quence of  such  solicitation,  instigation,  persuasion,  and  procure- 
ment, did  go  in  her  own  proper  person  before  6.  H.,  one  of  the 
justices  of  our  said  lady  the  queen,  assigned,  &c.,  and  then  and 
there  did,  &c.  (state  the  filiation) ;  whereas,  in  truth  and  in  fact, 
he  the  said  A.  B,,  at  the  time  when  he  so  endeavored  to  per- 
suade, solicit,  and  instigate  the  said  E.  F.  to  make  oath  and 
swear  as  aforesaid,  then  and  there  well  knew  that  the  said  C.  D. 
would  be  put  to  great  charges  and  expense  of  his  moneys,  if  she 
the  said  E.  F.  would  swear  as  aforesaid ;  and  whereas,  in  fact 
and  in  truth,  he  the  said  A.  B.,  at  the  said  time  when  he  so 
endeavored  to  persuade,  solicit.,  and  instigate  the  said  E.  F.  to 
make  oath  and  swear  as  aforesaid,  had  no  reasonable  or  probable 
cause  whatsoever  to  suspect  or  imagine  that  the  said  C.  D.  was 
the  father  of  such  child,  of  which  she  the  said  E.  F.  was  so  preg- 
nant as  aforesaid  ;  and  whereas,  in  truth  and  in  fact,  she  the  said 
E.  F.  never  told  or  informed  him,  the  said  A.  B^  that  the  said 
C.  D.  was  father  of  such  child ;  and  whereas,  in  truth  and  in 
fact,  he  the  said  A.  B.  so  wickedly  and  unlawfully  endeavored  to 
persuade,  solicit,  and  instigate  the  said  K  F.  to  swear  as  afore- 
said, in  order  that  he  the  said  A.  B.  might  be  exonerated,  freed, 
and  discharged  from  divers  expenses  which  might  accrue  to  him 

(y)  To  solicit  or  attempt  to  persuade  a  witness  to  swear  fidsely,  though  such 
solicitation  be  ineffectual,  is  a  misdemeanor  at  common  law.    R.  v,  Edwards, 
cited  in  Schofield's  case.    Cald.  400 ;  Dickinson's  Q.  S.  6th  ed.  450.    For  a 
successful  attempt  to  commit  the  same  offence,  see  597. 
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as  being  the  father  of  such  child,  after  the  same  shonld  be  bom 
of  the  body  of  her  the  said  E.  F.,  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

(606)  Soliciting  a  tvitneas  to  dieobetf  a  tubpoana  to  give  evidence  be- 
fore the  grand  jury,{h) 

That  on,  &;a,  a  certain  writ  of  our  said  lady  the  queen,  called 
a  subpasna  ad  testificandum^  had  been  and  was  daly  issued  and 
tested  by  and  in  the  name  of  P.  Q.,  of,  &c.,  at,  &c.,  the  same 
day  and  year  aforesaid,  the  said  P.  Q.  then  and  there  being  cns- 
tos  rotalorum  in  and  for  the  said  county,  which  said  writ  was 
directed  to  B.  B.  and  D.  D.,  by  which  said  writ  our  said  lady  the 
queen  commanded,  &c.  (recite  the  writ).  And  the  jurors,  &c., 
that  a  copy  of  the  said  writ  was,  on,  &c.,  at,  &c.,  duly  served  on 
the  said  H.  H,  wha  then  and  there  had  notice  to  appear  and  give 
evidence  according  to  the  exigency  of  such  writ,  and  that  the 
evidence  of  the  said  H.  H.,  at  the  time  of  issuing  the  said  writ, 
and  from  thence  until  and  upon  the  said,  &c.,  therein  mentioned, 
was  material  and  necessary  to  have  been  given  before  the  said 
grand  jury  on  the  said  bill  of  indictment,  so  to  be  preferred 
against  the  said  A.  B.  as  aforesaid,  and  that  at  the  Sessions  of 
the  Peace  holden  at,  &c.,  in  and  for  the  said  county,  on,  &c., 
aforesaid,  such  bill  of  indictment  was  preferred  against  the  said 
A.  B.,  to  and  before  a  certain  grand  jury  then  and  there  duly 
assembled  in  that  behalf.  And  the  jurors,  &c.,  that  A.  B.,  late 
of,  &C.,  being  an  evil  disposed  person,  and  contriving  and  intend- 
ing to  obstruct  and  impede  the  due  course  of  justice,  on,  &c.,  at, 
&c^  unlawfully  and  unjustly  solicited,  persuaded,  and  prevailed 
upon  the  said  H.  H.  to  absent  himself  from  the  said  Sessions  of 
the  Peace,  holden  as  aforesaid,  and  not  to  appear  there  before 
the  justices  then  and  there  assembled,  to  testify  the  truth  and 
give  evidence  before  the  said  grand  jury  on  the  said  bill  of  in- 
dictment so  preferred  against  the  said  A.  B.  as  aforesaid  (and  the 
said  H.  H.,  in  consequence  of  such  solicitation  and  persuasion, 
did  not  so  appear  and  give  evidence  according  to  the  exigency  of 

(k)  This  is  an  offence  indictable  at  common  law.  Hawk.  b.  1,  c  21.  The 
mere  attempt  to  stifle  evidence  is  criminal,  though  the  persuasion  should  not 
succeed,  on  the  general  principle  that  an  incitement  to  commit  any  crime  is 
itself  criminal.    R.  v.  Phillips,  6  East,  R.  464 ;  Dickinson's  Q.  S.  6th  ed.  451. 
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said  writ),  to  the  great  obstruction,  hinderance,  and  delay  of  pub- 
lic justice,  in  contempt,  &c.,  to  the  evil,  fee,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

Second  emnt. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  on  the  said,  &c.,  a  certain  other  writ  of  our  said 
lady  the  queen  had  duly  issued,  directed  to  the  said  B.  B.  and 
D.  D.,  by  which  said  last  mentioned  writ,  our  said  lady  the  queen 
commanded  the  said  B.  B.  and  D.  D.,  that,  &c.  (recite  the  writ). 
And  the  jurors,  &c.,  that  the  evidence  of  the  said  H.  H.,  at  the 
time  of  issuing  the  said  last  mentioned  writ,  and  from  thence 
until  and  upon  the  said,  &c.,  therein  mentioned,  was  material 
and  necessary  to  have  been  given  before  the  said  grand  jury  in 
the  said  bill  of  indictment  so  to  be  preferre(^  against  the  said  A. 
B.  as  aforesaid.  And  the  jurors,  &c,  that  the  said  A.  B.,  being 
an  evil  disposed  person,  &c.  (same  as  first  county  sat/ingf  ^^  endeav- 
ored to  dissuade,"  ^.,  and  omitting  the  allegations  that  the  solici- 
tation was  successful.) 
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CHAPTER  11. 

CONSPIRACY.(a) 

(607)  Greneral  form.    Unexecuted  conspiracy. 

(608)  Conspiracy  with  overt  act 

(609)  Conspiracy  to  rob. 

(610)  Conspiracy  to  murder,  with  an  attempt  to  induce  a  third  party  to 

take  part  in  the  same. 

(a)  Before  proceeding  to  examine  the  requisites  of  an  indictment  for  con- 
spiracy, there  are  one  or  two  features  of  the  offence  generally  which  it  is  worth 
while  to  consider.     **  The  offence  of  conspiracy/'  says  Mr.  Serjeant  Talfourd, 
<<  is  more  difficult  to  be  ascertained  precisely  than  any  other  for  which  an  indict- 
ment lies ;  and  is  indeed  rather  to  be  considered  as  governed  by  positive  decis- 
ions than  by  any  consistent  and  intelligible  principles  of  law.     It  consists, 
according  to  all  the  authorities,  not  in  the  accomplishment  of  any  unlawful  or 
injurious  purpose,  nor  in  any  one  act  moving  towards  that  purpose ;  but  in  the 
actual  concert  and  agreement  of  two  or  more  persons  to  effect  something,  which 
being  so  concerted  or  agreed,  the  law  regards  as  the  object  of  an  indictable  con- 
spiracy."    When  parties  have  once  agreed  to  cheat  a  particular  person  of  his 
money,  though  they  may  not  then  have  fixed  on  any  means  for  that  purpose, 
the  offence  of  conspiracy  is  complete.    Per  Bayley,  J.,  R.  v.  Gill,  et  aL  2  B.  & 
AL  206.    See,  however,  Wh.  C.  L.  §  2295.    As  to  R.  r.  Gill,  see  Reg.  r.  King,  13 
L.  J.  (M.  C.)  119  (E.  1844)  ;  R  v.  Blake  and  Tye,  lb.  181  (T.  1844).    There 
are  two  classes  of  cases  in  which  the  criminality  of  such  agreement  is  perfectly 
intelligible  and  obvious :  first,  where  the  object  proposed  would,  if  accomplished, 
be  a  criminal  offen<5e  in  all  parties  acting  in  it — to  which  class  the  power  of 
sessions  in  many  cases  yet  extends;  and  second,  where,  though  the  ultimate 
object  may  be  lawful,  the  means  by  which  the  parties  conspirators  propose  to 
effect  their  purpose,  necessarily  involve  in  them  an  indictable  offence.    *^  An 
indictment  for  conspbracy  ought  to  show,  either  that  it  was  for  an  unlawful  pur- 
pose, or  to  effect  a  lawful  purpose  by  an  unlawful  means  "  (per  Ld.  Denman, 
R.  V.  Seward,  1  A.  &  E.  711 ;  3  N.  &  M.  557) ;  but  he  is  reported  to  have  since 
said,  that  "this  antithesis  is  not  very  correct."    Reg.  r.  Peck,  9  A.  &  E.  690 ; 
1  Per.  &  Dav.  608.    However,  where  the  indictment  was  for  conspiring  to  indict 
and  prosecute  G.  for  a  crime  liable  to  capital  punishment,  and  then  stated,  that 
"according  to  the  conspiracy"  the  defendants  did  afterwards  falsely  indict  him, 
it  was  held  unnecessary  to  lay  a  conspiracy  to  indict  falsely,  as  the  conspiracy 
was  completely  formed  and  actually  carried  into  execution.    R.  v,  Spragge  and 
others,  2  Burr.  999 ;  cited  by  Ld.  Denman,  3  N.  &  M.  562 ;  1  A.  &  E.  714.     Of 
&e  first  kind  are  conspiring  to  commit  a  felony,  or  conspiring  to  obtain  money 
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(611)  Conspiracy  to  cheat  prosecutor  hj  diyers  Mae  pretences  and  sub- 

tle means. 
(6ll()  Conspiracy  to  cheat  by  fraudulent  deyices  and  false  pretences. 

(612)  Conspiracy  to  defraud  by  means  of  false  pretences  and  false  writ- 

ings  in  the  form  and  similitude  of  bank  notes ;  the  overt  act 
being  the  uttering  a  note  purporting  to  be  a  promissory  note,  &c.» 
and  to  have  been  signed,  &c 

under  false  pretences,  &c. ;  where  the  object,  if  carried  into  effect,  would  be  a 
substantive  offence,  and  where,  therefore,  concert  is  indictable  as  an  oc^  in  itself 
tending  to  produce  it  Of  the  second  kind  is  a  conspiracy  to  support  a  cause, 
in  itself  just,  by  false  testimony ;  and  the  same  principle  would  apply  here ;  for, 
whether  the  concerted  offence  be  the  end  or  the  means,  it  is  equally  an  offence 
which,  if  consummated,  would  subject  the  offenders  to  the  viffltation  of  criminal 
justice.  But  it  is  not  easy  to  understand  on  what  principle  conspiracies  have 
been  holden  indictable,  where  neither  the  end  nor  the  means  are  in  themselves 
regarded  by  the  law  as  criminal,  however  reprehensible  in  point  of  morals. 
Mere  concert  is  not  in  itself  a  crime,  for  associations  to  prosecute  felons,  and  even 
to  put  laws  in  force  against  political  offenders,  have  been  holden  legaL  R.  v. 
Murray  and  others,  tried  before  Abbott,  C.  J.,  at  Guildhall,  1828.  If,  then, 
there  be  no  indictable  offence  in  the  object,  no  indictable  offence  in  the  means, 
and  no  indictable  offence  in  the  concert,  in  what  part  of  the  conduct  of  the 
conspirators  is  the  offence  to  be  found  ?  Can  several  circumstances,  each  per- 
fectly lawful,  make  up  an  unlawful  act  ?  And  yet  such  is  the  general  language 
held  on  this  subject,  that  at  one  time  the  immorality  of  the  object  is  relied 
on  ;  at  another,  the  evidence  of  the  means ;  while  at  all  times,  the  concert  is 
stated  to  be  the  .essence  of  the  charge;  and  yet  that  concert,  independent  of  an 
illegal  object  or  illegal  means,  is  admitted  to  be  blameless. 

The  utmost  limit  of  the  modern  doctrine  of  conspiracy  seems  to  be  reached 
in  the  decisions  respecting  concerted  disapprobation  of  a  performer  or  a  piece  at 
the  theatre.  The  case  of  Macklin  is  well  known,  on  whose  prosecution  several 
persons  were  committed  for  hissing  him  on  his  appearance  in  one  of  Garrick's 
favorite  characters;  and  in  accordance  with  this  precedent,  Sir  James  Mansfield 
is  said  to  have  expressed  himself  in  the  case  of  Clifford  v,  Brandon,  2  Campb. 
869,  in  the  following  terms :  "  The  audience  have  certainly  a  right  to  express 
by  applause  or  hisses  the  sensations  of  the  moment ;  and  nobody  has  ever 
hindered  or  would  ever  question  the  exercise  of  that  right.  But  if  any  body  of 
men  were  to  go  to  the  theatre  with  the  settled  intention  of  hissing  an  actor  or 
damning  a  piece,  there  can  be  no  doubt  such  a  deliberate  and  preconcerted 
scheme  would  amount  to  a  conspiracy,  and  that  the  persons  concerned  in  it 
might  be  brought  to  punishment."  In  this  case  the  act  is  lawful ;  the  means 
are  lawful ;  the  motive  may  be  even  laudable,  as  if  a  notoriously  immoral  piece 
were  announced,  and  the  parties  determined  to  oppose  it ;  and  yet  the  concert 
alone  makes  the  crime.  It  is  extremely  difficult  to  understand  this,  unless  con- 
cert be  a  crime ;  and  still  more  difficult  to  reconcile  it,  or  many  other  of  the  cases, 
to  the  decision  of  the  King's  Bench  in  1811  (R.  v.  Turner  and  others,  18  East, 
228,  cited  by  Taunton,  J.,  in  R.  v.  Seward  et  al.  1  A.  &  E.  711),  to  show  that 
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(613)  Conspiracy  to  cheat  prosecutor  by  indacing  him  to  hay  a  bad 

note. 

(614)  To  chea{  by  indirect  means,  &c.,  with  overt  acts  charging  false 

pretences,  &c*    • 

it  is  not  the  combining  to  do  any  wrongful  act  which  constitutes  a  conspiracy  ; 
where  it  was  holden  that  an  indictment  would  not  lie  for  a  conspiracy  to  enter 
a  presenre  of  hares,  the  property  of  another,  for  the  purpose  of  ensnaring  them 
in  the  night  time,  and  with  offensive  weapons,  Lord  Ellenborough  observing,  <*  I 
should  be  sorry  to  have  it  doubted,  whether  persons  agreeing  to  go  and  sport 
open  another's  ground,  in  other  words,  to  commit  a  civil  trespass,  should  be 
thereby  in  peril  of  an  indictment  for  an  offence  which  would  subject  them  to 
inftmous  punishment*'  Here  the  object  was  as  much  illegal  as  any  object  can 
be  which  is  not  in  itself  indictable,  and  the  act  concerted,  that  of  going  armed 
at  night  to  destroy  game,  so  dangerous  to  the  public,  that  it  has  since  been 
made  punishable  with  transportation ;  and  yet  this,  according  to  the  doctrine 
laid  down,  was  not  the  subject  of  an  indictable  conspiracy,  because  it  was  only 
a  ciTil  trespass.  On  the  principle  of  this  decision,  it  is  difficult  to  understand 
how  many  of  the  cases  of  conspiracy  can  be  sustained,  as  that  of  conspiracy  to 
seduce  a  young  lady;  for  the  object  in  itself,  however  immoral,  would  be  only 
the  subject  of  an  action  on  the  case  at  the  suit  of  the  father.  R.  v.  Ld.  Grey 
and  others,  8  St  Tr.  519 ;  1  East,  P.  C.  460.  And  yet  this  has  been  holden 
indictable,  although  no  artifice  was  employed,  and  the  lady  was  a  willing  par- 
ticipator in  the  elopement  planned  by  the  defendants.  lb.  See  also  R.  v. 
Dehival  and  others,  8  Burr.  R.  1434. 

"  The  great  difficulty,"  say  the  conmiissioners  for  revising  the  statutes  of  New 
Yoric,  <Mn  enlarging  the  definition  of  this  offence,  consists  in  the  inevitable  re- 
sult of  depriving  the  courts  of  equity  of  the  most  effectual  means  of  detecting 
fraud  by  compelling  a  discovery  under  oath.  It  is  a  sound  principle  of  our 
institutions,  that  no  man  shall  be  compelled  to  accuse  himself  of  any  crime, 
which  ought  not  to  be  violated  in  any  case.  Yet  such  must  be  the  result,  or  the 
urdinary  jurisdiction  of  courts  of  equity  must  be  destroyed,  by  declaring  any  pri- 
vate firand,  when  committed  by  two,  or  any  concert  to  commit  it,  criminal." 
Hiis  view,  it  is  true,  is  contested  by  Stebbins,  senator,  in  Lambert  v.  The  Peo- 
ple, 9  Cow.  609.  "But  the  court  is  not  thereby  ousted  of  its  jurisdiction.  Be- 
cause a  defendant  is  not  bound  to  answer  certain  facts,  the  plaintiff  is  not  pre- 
cluded firom  proving  those  facts  by  witnesses,  nor  is  the  court  precluded  firom 
administering  the  proper  relief  when  the  facts  are  shown.  The  settled  law  of 
thai  court  has  always  been,  that  a  demurrer  to  the  discovery  sought,  is  no  bar 
to  Uiat  part  of  the  bill  which  prays  relief.  3  Johns.  Ch.  R.  471 ;  5  lb.  186. 
The  amount  of  the  objection  then  is  this :  if  conspiracies  to  commit  private 
frauds  are  crinunal,  a  defendant  in  equity  is  not  bound  to  confess  such  crime. 
The  plaintiff  must  prove  his  case  by  other  means  than  the  defendant's  confes- 
son,  and  then  the  court  stands  ready  to  relieve  him.  Surely  there  is  no  great 
hardship  in  this.  It  is  simply  putting  the  plaintiff  upon  proof  of  his  cause  in 
that  court,  in  the  same  manner  as  he  is  bound  to  prove  it  in  any  other  court"  ' 
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(615)  Conspiracy  to  cheat  by  false  pretences.     Conspiracy  "  by  divcrg 

false  pretences  and  subtle  means  and  contrivances "  to  obtain 
goods,  &c.,  from  prosecutors.  Overt  acts  chaiging  a  fraudulent 
carrying  on  business  by  a  fiotitious  name,  receiving  goods  on 
that  basis,  and  fraudulently  concealing  the  same. 

(616)  Conspiracy  to  obtain  from  prosecutor  certain  articles  undo"  the 

pretence  that  defendants  were  the  servants  of  a  third  party. 
Overt  acts  charging  the  consummation  of  the  conspiracy. 

(617)  Conspiracy  to  get  prosecutor's  goods  by  false  pretences,  &c. 

(618)  Against  the  officers  of  a  bank,  for  a  conspiracy  to  obtain  by 

fraudulent  means,  discounts  on  State  stock  to  a  large  amount. 

(619)  Against  same  for  conspiring  to  obtain  by  fraudulent  means  the 

temporary  use  of  a  large  quantity  of  notes  belonging  to  said 
bank,  without  paying  interest  for  them. 

(620)  Against  same  for  conspiring  to  appropriate  several  bills  of  ex- 

change, &c. 

(621)  Against  same  for  obtaining  money  from  the  bank  by  means  of 

false  entries  and  a  fictitious  draft. 

(622)  Conspiracy  by  the  maker  of  two  promissory  notes,  and  two  odier 

persons,  fraudulently  to  obtain  the  said  notes  fi^m  the  holder. 
(628)  Conspiracy  and  cheat,  under  pretence  of  being  a  merchant,  with 
overt  act. 

(624)  Conspiracy  to  sell  lottery  tickets. 

(625)  Conspiracy  for  enticing  a  person  to  play  at  unlawful  games,  &c. 

(626)  Conspiracy  to  make  a  great  riot,  and  to  demolish  walls,  buildings, 

and  fences,  with  overt  acts. 

(627)  Second  count,  withont  overt  acts. 

(628)  Conspiracy  to  prevent,  by  force  and  arms,  the  use  of  the  English 

language  in  a  German  congregation,  and  to  oppose  ''  with  their 
bodies  and  lives,"  and  by  all  means  lawful  and  unlawful,  the  in- 
troduction of  any  other  language  but  the  German.  Overt  acts, 
riot  and  assault. 

(629)  Conspiracy  to  produce  abortion  on  a  woman  not  quick. 

(630)  Second  count,  with  overt  act. 

(631)  Conspiracy  by  persons  confined  in  prison,  to  effect  their  own  es^ 

cape,  and  that  of  others. 

(682)  By  prisoners  to  escape ;  with  overt  act ;  attempting  to  blow  up  the 
wall  of  d  prison  with  gunpowder. 

(688)  By  prisoners  to  effect  their  escape,  with  overt  act;  breaking 
down  part  of  the  wall  of  the  prison. 

(684)  Conspiracy  to  impose  on  the  public,  by  the  manufacture  of  spuri- 
ous indigo,  with  intent  to  sell  the  same  as  genuine  indigo  of  the 
best  quiJity. 

(635)  Conspiracy  to  publish  fraudulent  bank  notes,  with  intent  to  cheat 
the  public. 
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(636)  Conspiracy  to  defraud  intending  emigrants  of  their  passage  money, 

by  pretending  to  have  an  interest  in  certain  ships. 

(637)  Conspiracy,  by  ^Ise  representation,  to  induce  a  party  to  forego  a 

clahn. 

(638)  Conspiracy  to  defraud  the  queen,  by  fraudulently  remoying  goods 

subject  to  duties.  * 

(639)  Conspiracy  to  cast  away  a  vessel,  with  intent  to  defraud  the  un- 

derwriters, at  common  law.  First  count,  conspiracy  to  cast 
away,  &c. 

(640)  Second  count.     Conspiracy  to  defraud  the  underwriters,  and 

as  overt  acts  in  pursuance  thereof,  loading  a  vessel  with  a 
sham  cargo,  exhibiting  her  to  the  underwriters,  and  fraudu- 
lently representing  to  them  that  the  vessel  contained  spe- 
cie, &c. 

(641)  Third  count.      Conspiracy  to  defraud  the  underwriters  by 

falsely  representing  to  ih&m  that  a  vessel  loaded  with  a 
sham  cargo  was  loaded  with  specie,  and  was  the  property 
of  defendants. 

(642)  Fourth  count.    Conspiracy  to  procure  the  insurance,  in  a 

particular  company,  of  certain  boxes  of  hay  as  boxes  of  dry 
goods,  and  then  afterwards  to  cause  ih&  vessel  to  be  burned ; 
and  in  pursuance  of  the  conspiracy,  as  an  overt  act,  in- 
ducing an  agent  of  the  underwriters  to  negotiate  for  them 
an  insurance. 

(643)  Conspiracy  to  defraud  a  railway  company  by  travelling  without  a 

ticket  on  some  portion  of  the  line,  obtaining  a  ticket  at  an  in- 
termediate station,  and  then  delivering  it  up  at  the  terminus,  as 
if  no  greater  distance  had  been  travelled  over  by  the  passenger 
than  from  such  intermediate  station  to  the  terminus. 

(644)  Against  A.,  B.,  C,  and  D.,  for  a  conspiracy  to  rise  upon  a  ves- 

sel, and  carry  her  to  a  port  occupied  by  an  enemy ;  with  an 
overt  act,  and  against  E.  for  comforting  and  abetting  them,  &c. 

(645)  Conspiracy  to  disturb  a  party  in  the  possession  of  his  lands,  and 

to  deprive  lum  of  them. 

Second  count    Exactly  similar,  without  overt  acts. 

Third  count    To  cut  down  timber  trees. 

Fourth  count.    Exactly  the  same,  without  overt  acts. 

(646)  Fifth  count    To  cheat  tenants  of  rent,  by  false  claim  as  land- 

lord. 
Sixth  count.    Exactly  similar,  but  without  overt  acts. 

(647)  Seventh  count    To  molest  tenants  by  distresses,  &c. 
Eighth  count    Exactly  similar,  without  overt  acts. 

(648)  Conspiracy  to  obtain  goods  upon  credit,  and  then  to  abscond  and 

defraud  the  vendor  thereof. 

(649)  Conspiracy  to  defraud  an  illiterate  person,  by  falsely  reading  to 

him  a  deed  of  bargain  and  sale,  as  and  for  a  bond  of  indemnity, 
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(650)  Conspiracy  to  induce  a  person  of  unsound  mind  to  sign  a  paper 

authorizing  the  defendants  to  take  possession  of  his  goods. 

(651)  Conspiracy  to  procure  the  elopement  of  a  minor  daughter  from 

her  &ther. 
First  count,  charging  the  conspiracy  with  an  overt  act,  aver- 
ring that,  in  furtherance  of  the  conspiracy,  the  defendants 
aided  the  said  minor  to  elope. 

(652)  Second  count    Conspiracy  to  procure  the  elopement  of  the 

said  nunor,  with  intent  to  marry  her  to  one  C.  K. ;  and  overt 
act  charging  the  defendant,  &c. 
(658)  Conspiracy  to  inveigle  a  daughter  from  the  custody  of  her  parents, 
for  the  purpose  of  marrying  her  (in  substance.) 

(654)  Conspiracy  to  procure  the  defilement  of  a  female. 

(655)  Conspiracy  to  incite  J.  N.  to  lay  wagers,  &c. ;  overt  act  actually 

cheating. 

(656)  Conspiracy  at  common  law,  among  workmen,  to  raise  tlieir  wages 

and  lessen  the  time  of  labor. 

(657)  Conspiracy  by  workmen,  &c.,  in  the  employ  of  A.  and  B.,  to  pre- 

vent their  masters  from  retaining  any  person  as  an  apprentice. 

(658)  Conspiracy  by  parties  engaged  on  the  public  works,  to  increase 

the  rate  of  passage  money  and  freight. 

(659)  Conspiracy  to  charge  a  man  with  a  crime. 

(660)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods,  knowing 

them  to  be  stolen,  and  obtaining  money  fer  compounding  the 
same. 

(661)  Conspiracy  to  charge  a  man  with  receiving  stolen  goods,  and 

thereby  obtaining  money  for  compounding  the  same,  and  caus- 
ing him  to  lay  out  a  sum  of  money  for  the  entertainment  of  the 
conspirators  at  one  of  their  houses. 

(662)  Conspiracy  to  charge  a  man  with  an  unnatural  crime,  and  thereby 

to  obtain  money. 
(668)  Conspiracy  to  extort  money  generally  by  criminal  prosecution. 
First  count,  charging  a  conspiracy  to  extort,  by  commencing 
and  continuing  a  prosecution. 

(664)  Second  count,  charging  a  prosecution  already  commenced, 

and  a  conspiracy  to  extort  money  by  proposing  to  suppress 
it. 

(665)  Third  count,  charging  a  conspiracy  to  extort,  by  promising  to 

compromise  a  then  pending  prosecution. 

(666)  Conspiracy  to  impoverish  the  prosecutor,  and  hindering  him  from 

exercising  his  lawful  trade  as  a  tailor,  with  an  overt  act,  setting 
forth  the  consummation  of  the  conspiracy. 

(667)  Conspiracy  to  defame  a  public  officer.    First  count,  conspiracy  to 

defame  by  charging  corrupt  conduct. 

(668)  Second  count.    Same,  setting  out  the  matter  charged. 
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(669)  Third  count.    By  charging  the  prosecutor  with  haying  been 

guilty  of  corruption  in  a  particular  case. 

(670)  Conspiracy  to  defeat  public  justice  by  giving  false  evidence,  and 

suppressing  fiicts,  on  a  charge  of  felony. 

(671)  Conspiracy  to  indict  a  person  for  a  capital  offence,  who  was  ac- 

quitted on  the  triaL 

(672)  Conspiracy  to  induce  a  material  witness  to  suppress  his  testimony. 

(673)  Same  as  last,  in  another  shape. 

(607)  I^r9t  counL     Unexecuted  eonspiraetf. 

That  A.  B^  late  of,  &c.,  yeoman,  and  C.  D.,  late  of,  &c.,  yeo- 
niaD,(fr)  being  persons  of  evil  minds  and  dispositions,  together 
with  divers  other  evil  disposed  persons,  whose  names  are  to  this 
iaqaest  as  yet  unknown  [see  note  (ft)],  wickedly  devising  and  in- 
tending to  {setting  dut  the  intent)^{c)  on,  &a,  at  the  county  afore- 
8aid,(<Q  and  within  the  jurisdiction  of  the  said  court,  fraudulently, 
maliciously,  and  unlawfully  did  conspire,  combine,  confederate, 
and  agree  together,(e)  between  and  amongst  themselves,  by(/) 
(setting' forth  the  means)^  unlawfully  to(g')  {setting  forth  the  party 
to  be  injured^  or  the  object  to  be  obtained)^  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

(b)  A  conspiracy  must  he  hy  two  persons  at  least ;  one  cannot  be  convicted 
of  it,  unless  he  has  been  indicted  for  conspiring  with  persons  to  the  jurors 
unknown.  1  Hawk.  c.  72 ;  Turpin  v.  State,  4  Blackf.  72 ;  People  v.  Howell,  4 
Johns.  296 ;  State  o.  Allison,  3  Yerg.  428;  R.  v.  Kinnersley,  1  Stra.  193  ;  1  Ld. 
Raym.  484  ;  R.  v.  Ludbury,  12  Mod.  262;  13  East,  412;  2  Salk.  593  ;  Wh.  C. 
L  g  431,  2339.  So  in  an  indictment  for  conspiracy  against  two,  the  acquittal 
of  one  is  the  acquittal  of  the  other.  State  v.  Tom,  2  Dev.  569.  But  where 
three  persons  were  engaged  in  a  conspiracy,  and  one  was  acquitted  and  the 
other  died  before  trial,  it  was  held  that  the  third  could  nevertheless  be  tried 
and  convicted.  R.  r.  Nichols,  2  Str.  1227  ;  R.  v.  Kennedy,  1  Str.  193  ;  People 
0.  Olcott,  2  Johns.  Ca.  301.  A  man  and  his  wife,  being  in  law  but  one  person, 
cannot  be  convicted  of  the  same  conspiracy,  unless  other  parties  are  charged ; 
butt  where  the  defendant  is  charged  with  conspiracy  with  persons  unknown,  it 
18  good,  notwithstanding  the  names  of  the  persons  unknown  must  necessarily 
liive  transpired  to  the  grand  jury.  People  r.  Mather.  4  Wend.  231.  Where 
an  indictment  charged  a  man  and  his  wife  with  conspiring  with  a  person  un- 
sown, to  extort  hush  money,  &c.,  it  was  held  that  A.,  though  alleged  by  the 
proaecntion  to  be  the  person  unknown,  covered  by  the  indictment,  was  admissi- 
ble as  a  witness  for  the  defence,  he  not  appearing  to  be  a  party  on  the  record. 
CoDL  V,  Wood,  7  Law  Rep.  58.  The  jury  may  find  all  or  some  of  the  defend- 
ants guilty  of  conspiring  to  effect  one  or  more  of  the  objects  specified  upon  a 
ooont  charging  one  conspiracy,  and  one  only,  against  all  the  defendants  therein 
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named,  to  effect   seyeral  illegal  objects.     O'Connell  r.  Beg.  11  CL  &  Fin. 
155  ;  9  Jur.  25. 

It  is  not  necessary  that  the  same  co-conspirators  should  be  continued  through 
all  the  counts.  If  the  proof  should  make  the  change  prudent,  the  names  maj 
be  yaried. 

(c)  Where  the  intent  is  susceptible  of  proof,  it  is  prudent  speciallj  to  aver 
it.    See  Wh.  C.  L.  §  297. 

(d)  The  venue  may  be  laid  in  the  county  in  which  the  act  was  done  by  any 
of  the  conspirators,  in  furtherance  of  their  common  design.  R.  v,  Brisac,  4  East, 
164. 

(e)  It  is  questionable,  whether  an  allegation  that  the  defendants  conspired 
together  for  the  purpose  of  doing  an  act,  is  equiyalent  to  an  allegation  that  ihey 
conspired  to  do  it.  See  B.  v.  Stewart,  3  N.  &  M.  557;  1  A.  &  E.  706,  S.  C. 
Wh.  C.  L.  §  2350. 

(/)  Conspiracies  in  reference  to  this  part  of  the  indictment,  may  be  classed 
under  the  following  heads :  —  / 

I.  Conspiracies  to  commit  an  indictable  offence. 

1st.  Conspiracies  to  commit  felonies. 

2d.   Conspiracies  to  commit  misdemeanors,  under  which  division  will 
be  treated :  — 
(1.)  Conspiracies  to  violate  the  false  pretence  laws. 
(2.)  Conspiracies  to  violate  the  lottery  laws. 
(8.)  Conspiracies  to  violate  the  laws  making  it  penal  in  a  debtor  to 

secrete  his  property  with  intent  to  defraud  his  creditors. 
(4.)  Conspiracies  to  commit  breaches  of  the  peace. 
(5.)  Conspiracies  to  produce  abortion. 
(6.)  Conspiracies  to  utter  forged  notes.' 
«  (7.)  Seditious  conspiracies. 

II.  Conspiracies  to  make  use  of  means  themselves  the  subject  of  indictment, 
to  effect  an  indifferent  object. 

in.  Conspiracies  to  do  an  act  the  commission  of  which  by  an  individual  is 
not  indictable,  but  the  commission  of  which  by  two  or  more  in  pursuance  of  a 
previous  combination,  is  calculated  to  effect  either  of  the  following  objects :  — 
1st  To  defraud  an  individual  by  fraudulent  and  indirect  devices. 
2d.   To  commit  an  immoral  act,  such,  for  instance,  as  the  seduction 

of  a  young  woman. 
3d.   To  prejudice  the  public  generally,  as,  for  instance,  by  unduly 
elevating  or  depressing  the  price  of  wages,  of  toll,  or  of  any  mer* 
chantable  commodity,  or  endeavoring  to  defraud  the  revenue. 
4th.  To  falsely  accuse  another  of  crime,  or  use  other  improper  means 

to  injure  his  reputation,  or  to  extort  money  from  him. 
5th.  To  impoverish  another  in  his  trade  or  profession. 
6th.  To  prevent  the  due  course  of  justice. 
I.  Conspiracies  to  commit  an  indictable  offence. 

1st  Conspiracies  to  commit  felonies. 
Where  an  indictment  charges  a  conspiracy  to  commit  a  felony,  usin^  the 
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■ame  words  to  set  forth  the  object  of  the  conspiracy  as  would  have  been  used  to 
chaige  the  ccmimission  of  the  offence  itself,  no  possible  exception  as  to  form  can 
be  taken.  But  this  is  often  impracticable,  and  if  it  were  not,  it  would  be 
absurd  to  charge  A.  and  B.  with  conspiring  **  with  one  knife,  of  the  value  of 
one  shilling,  which  he  the  said  A.  in  his  right  hand  was  then  and  there  to  have 
and  hold,  him  the  said  C.  feloniously,  &c.,  to  strike,"  or  with  conspiring  to  rob 
the  prosecutor  of  half  a  dozen  distinct  articles  which  he  happened  to  have  in 
his  pocket,  but  of  the  value  and  character  of  which  it  would  be  irrational  to 
suppose  the  defendant  to  have  been  beforehand  acquainted.  It  is  enough, 
therefore,  &r  the  pleader  to  set  out  the  offence  aimed  at  by  such  apt  words  as 
will  describe  it  as  a  conclusion  of  law.  Thus  it  is  sufficient  to  say,  that  the 
defendants  conspired  "  feloniously,  wilfully,  and  of  their  malice  aforethought,  to 
kill  and  murder,"  &c.,  without  describing  the  weapon  to  have  been  used  (State 
n.  Dent,  8  Gill  &  Johns.  8) ;  or  that  they  conspired  <*  certain  goods  and  chattels 
of  great  value,  &c.,  then  belonging  te  and  on  the  person  of  the  said  A.  B., 
feloniously  to  steal,"  without  going  on  to  mention  what  those  goods  and  chattels 
were.  Com.  r.  Rogers,  5  S.  &  R.  463.  See  R.  ».  Higgins,  2  East,  5.  This 
liberality,  in  fiict,  is  extended  to  every  case  where  an  attempt  is  made  to  commit 
an  offence  itself  indictable,  whether  hy  one  or  by  a  confederacy.  Arch.  C.  P. 
5th  Am.  ed.  262,  485,  487,  488 ;  People  v.  Bush,  4  ffiU,  N.  Y.  R.  183 ;  Wh.  C. 
L.  §§  2292,  2357. 

Care  must  be  taken  in  preparing  au  indictment  for  this  branch  of  conspiracy, 
to  charge  the  offence  as  merely  an  unconsummated  attempt.  If  either  in  an 
overt  act  or  in  the  body  of  the  count,  the  commission  of  the  actual  offence  be 
chai^ged,  the  conspiracy  merges  in  the  felony,  and  the  indictment  is  incapable 
of  supporting  a  conviction.  People  v.  Mathers,  4  Wend.  265 ;  Com.  v.  Kings- 
bury, 5  Mass.  106  ;  Com.  v.  Parr,  6  W.  &  S.  845.  See  Wh.  C.  L.  §§  564,  2292, 
vhere  the  rule  is  shown  to  be  relaxed,  at  least  in  England,  and  as  indicatiens 
of  this  relaxation,  see  R.  v.  Neale,  1  Den.  C.  C.  86  ;  Laura  v.  State,  26  Miss. 
174;  State  v,  Johnson,  2  Dutch.  (N.  J.)  818.  The  notion  of  merger  being 
purely  artificial,  it  is  proper  that  it  should  be  abandoned  when,  as  in  conspiracy 
and  felony,  the  conspiracy  and  the  felony  are  distinct  offences  in  their  essence. 

The  policy  of  our  courts,  in  a  kindred  liue  of  offences,  has  permitted  a  join- 
der of  counts  which,  though  originally  discountenanced  in  England,  can  work 
no  injustice  to  the  prisoner,  and  may  save  great  expense  and  loss  of  time. 
Thus,  counts  for  robbery  and  for  attempts  to  rob ;  for  rape  and  attempts  to 
ravish ;  for  burglary  and  attempts  to  commit  burglary,  as  has  been  seen,  are 
frequently  joined.  Harman  v.  Com.  12  S.  &  R.  69 ;  Burk  v.  State,  2  Har.  &  J. 
42S;  State  V.  Coleman,  5  Port.  52 ;  State  v.  Montague,  2  M'C.  287 ;  State  v, 
Gaffney,  Rice,  431 ;  State  v.  Boise,  1  M'M.  190.  See  Wh.  C.  L.  §§  564,  2292, 
&c.  When  the  defendant  is  tried  on  the  two  charges  together,  he  has  the  ad- 
vantage of  bringing  to  bear  on  the  lighter  offence  the  full  number  of  challenges 
awarded  to  him  on  the  heavier ;  nor  can  he  be  said  to  be  embarrassed  in  the 
preparation  of  his  defence,  as  precisely  the  same  evidence  which  would  disprove 
the  attempt  would  disprove  the  consummation.  The  only  difference  is,  that 
instead  of  after  an  acquittal  of  the  felony  being  subjected  to  another  binding 
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over  and  trial  on  tlie  constituent  misdemeanor,  the  two  charges  are  tried  at  the 
same  time,  when  the  evidence  on  each  side  is  fresh  and  at  hand,  and  when 
neither  can  take  advantage  of  a  discovery  of  the  antagonist  case.  That  this 
practice  extends  as  properly  to  conspiracies  to  commit  indictable  offences,  as  to 
attempts  or  assaults  with  intent  to  commit  the  same,  may  be  urged  with  great 
rea80^.  By  such  a  course  the  difficulty  of  merger  will  be  avoided ;  for  if  the 
attempt  was  completed,  the  verdict  attaches  to  the  felony ;  if  not,  to  the  con- 
spiracy. 

2d.  ConapiracUs  to  commit  misdemeanors. 

As  the  law  is,  that  where  the  object  is  illegal  it  is  not  necessary  to  set  out  the 
means  at  large  (R.  c;.  Eccles,  in  note  to  R.  v.  Turner,  13  £ast,  230 ;  2  Russ.  on 
Crimes,  687,  691 ;  Hazen  v.  Com.,  11  Harris,  864 ;  Wh.  C.  L.  §  2295),  it  has 
become  a  favorite  practice  in  this  country,  in  preparing  an  indictment  for  a 
misdemeanor,  the  description  of  which  is  attended  with  any  difficulties,  to  insert 
a  count  for  conspiracy.  When  the  evidence  of  the  prosecution  is  finished,  the 
court  will  compel  it,  in  a  proper  case,  to  state  on  what  class  of  counts  it  relies ; 
and  when  this  discretion  is  judiciously  exercised,  it  is  hard  to  see  how  the  de- 
fendant can  be  embarrassed  in  management  of  his  defence.  Where  he  is  shown 
to  have  acted  conjointly  with  others,  he  cannot  justly  complain  if  he  is  charged 
with  having  conspired  with  them  in  producing  the  particular  result ;  and  even 
when  his  co-conspirators  are  not  brought  to  the  notice  of  the  grand  jury,  the 
courts  have  tolerated  counts  for  conspiracy,  in  which  he  is  charged  with  con- 
spiring with  persons  unknown.  Wh.  C.  L.  §§  242,  2389,  &c.  This  practice  of 
joining  counts  for  conspiracy  with  counts  for  the  constituent  m&demeanor,  is 
strongly  illustrated  by  Com.  v,  Gillespie,  7  S.  &  R.  469.  The  defendants  were 
charged  in  one  set  of  counts  with  the  sale  of  a  lottery  ticket,  and  in  another 
with  a  conspiracy  to  sell  it ;  the  law  being  that  in  an  indictment  for  the  offence, 
the  ticket  should  be  particularly  set  out,  and  as  the  ticket  is  perhaps  purposely 
of  a  very  complex  character,  it  is  very  convenient  for  the  pleader  to  back  up  a 
count  for  the  individual  offence  with  a  count  for  a  conspiracy  "  to  sell  and  ex- 
pose to  sale  and  cause  to  be  sold  and  exposed  to  sale ''  (reciting  the  words  of 
the  statute)  "  a  lottery  ticket  and  tickets  in  a  lottery,  not  authorized  by  the  laws 
of  this  commonwealth."  This  was  the  language  of  the  count,  which  was  sus- 
tained by  the  Supreme  Court  after  a  new  trial,  in  consequence  of  a  variance  in 
the  count  purporting  to  set  forth  the  ticket,  and  an  arrest  of  judgment  for  want 
of  particularity  in  the  couifts  charging  the  sale  of  the  ticket  without  an  attempt 
to  set  it  out.  After  showing  that  such  a  generality  of  statement  as  appeared  in 
the  latter  counts  could  not  be  tolerated,  Duncan,  J.,  proceeded  :  "  But  the  same 
reason  does  not  apply  to  the  first  count,  for  the  conspiracy  itself  is  the  crime. 
It  is  different  from  an  indictment  for  stealing,  or  action  for  trespass,  where  the 
offence  consists  of  an  act  done,  which  it  is  clearly  in  the  power  of  the  prose- 
cutor to  lay  with  ceitainty.  The  conspiracy  here  was  to  sell  prohibited  lottery 
tickets,  any  he  could  sell,  not  of  any  prohibited  lottery,  but  of  all.  The  con- 
spiracy was  the  graoamen,  the  gist  of  the  offence."  The  same  liberality  in  the 
construction  of  counts  for  conspiracies  to  effect  objects  per  se  illegal,  having 
prevailed  in  England  (1  Russ.  on  Crimes,  691),  the  same  practice  of  joining  oon- 
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spiracy  counts  with  counts  for  the  constituent  misdemeanor,  is  there  sanctioned. 
3  M.  &  S.  550 ;  1  Chit.  C.  L.  255. 

A  difficulty,  however,  was  started  in  Massachusetts  (in  Com.  v,  Kingsbury,  5 
Mass.  106),  which,  had  it  been  generally  recognized,  would  have  destroyed  this 
branch  of  conspiracy.  A  conspiracy,  it  was  said,  to  commit  either  a  misde- 
meanor or  felony,  merges  in  the  overt  act,  when  such  overt  act  appears  to  have 
been  consummated.  The  case  before  the  court  was  one  of  a  conspiracy  to  com- 
mit a  felony,  and  as  no  one  doubts  that  in  such  case  the  attempt  merges  in  the 
consummation,  the  principle  announced  by  the  court  was  properly  applied. 
Bat  to  extend  it  to  cases  of  misdemeanors,  is  in  conflict  with  the  English  text 
books,  where  such  a  doctrine  in  never  broached,  as  well  as  with  the  books  of 
precedents,  where  forms  constantly  occur  of  conspiracies  to  conmiit  misdemean- 
ors to  which  the  overt  act  is  attached.  In  Massachusetts,  in  fact,  the  applicar 
tion  of  the  doctrine  of  merger  to  cases  of  misdemeanor,  has  been  intercepted 
by  Rev.  Sts.  ch.  187,  §  11;  Com.  i;.  Drum,  19  Pick.  479  ;  Com.  v.  Goodhue,  3 
Mete.  198.  In  New  York,  Maine,  Michigan,  and  Pennsylvania,  the  contrary 
opinion  has  been  justified  by  express  decisions  (People  v,  Mather,  4  Wend.  265; 
Marcy,  J. ;  Com.  v,  Hartmann,  5  Barr,  60 ;  State  v.  Murray,  15  Maine  R.  100 ; 
State  r.  Mayberry,  48  Maine,  216 ;  Sute  v.  Noyes,  25  Vt.  415 ;  People  v.  Rich- 
ards, 1  Mann.  (Mich.),  216),  and  throughout  the  Union  it  has  been  tacitly  acqui- 
esced in  by  the  verdicts  which  have  been  sustained  in  the  numerous  cases  where 
coonts  for  conspiracy  to  commit  misdemeanors  (e.  g.  obtaining  goods  by  false 
pretences  or  the  sale  of  lottery  tickets)  have  been  supported  by  evidence  of 
the  actual  commission  of  the  constituent  offence.  ^*  It  is  supposed,"  said  Marcy, 
J.  (4  Wend.  265),  <*  that  a  conspiracy  to  commit  a  crime  is  merged  in  the  crime 
where  the  conspiracy  is  executed.  This  may  be  so  where  the  crime  is  of  a 
higher  grade  than  the  conspiracy,  and  the  object  of  the  conspiracy  is  fully 
accomplished ;  but  a  conspiracy  is  only  a  misdemeanor,  and  where  its  object  is 
only  to  commit  a  misdemeanor,  it  cannot  be  merged.  Wherever  crimes  are  of 
equal  grade  there  can  be  no  technical  merger.  This  court  had  this  question 
under  consideration  in  the  case  of  Bruce,  and  there  intimated  an  opinion  that 
a  conspiracy  to  commit  a  misdemeanor,  was  not  merged  in  the  misdemeanor 
when  actually  committed."     See  Wh.  C.  L.  §  2296. 

In  those  States  where  conspiracy  is  made  a  statutory  felony,  great  difficulty 
may,  however,  arise  in  trying  misdemeanors  in  all  cases  where  two  or  more  per- 
sons are  proved  to  have  joined  in  the  commission  of  the  offence.  If  there  was 
joint  action,  must  there  not  have  been  joint  concert,  and  if  so,  must  there  not 
have  been  a  conspiracy,  and  is  not  the  misdemeanor  merged  ? 

Under  this  class  of  conspiracies  will  be  treated :  — 

(1.)  Conspiracies  to  viofate  the  false  pretence  laws.  See  Wh.  C.  L.  §  2295, 
&c. 

The  leading  case  on  this  point  is  R.  v.  Gill  (2  B.  &  Al.  204),  in  which  an  in- 
dictment which  will  appear  in  the  text,  (611),  was  sustained,  which  merely 
chaiged  the  defendants  with  conspiring,  "  by  divers  false  pretences  and  subtle 
means  and  derices,  to  obtain  and  to  acquire  to  themselves,  of  and  from  P.  D. 
and  G.  D.,  divers  large  sums  of  money,  of  the  respective  moneys  of  the  said  P. 
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D.  and  6.  D.,  and  to  cheat  and  defraud  them  respectiyely  thereof."    This  was 
broad  doctrine,  as  there  are  few  conspiracies  to  defraud,  which  could  not  be 
forced  into  the  form  thus  sanctioned,  and  it  is  evident  that  under  it  the  defend- 
ant has  scarcely  any  notice  of  the  offence  which  he  is  about  to  meet.     So 
strongly  was  this  objection  felt,  that  notwithstanding  the  remarks  of  Lord 
Mansfield,  that  no  other  form  could  be  had  for  an  undigested  conspiracy  to 
obtain  goods  in  this  manner,  the  courts  over  and  again  lamented  the  latitude  of 
the  precedent,  and  attempted  in  particular  cases  to  so  far  restrain  it  as  to  pre- 
vent its  working  an  injury  to  the  defence.    Thus  in  R.  v.  Parker  (11  Law  J.  N. 
S.  102,  M.  C. ;  3  Q.  B.  R.  202 ;  2  G.  &  D.  709),  Williams,  J.,  declared  that  '<  it 
has  been  always  thought  that  in  Rex  v.  Gill,  the  extreme  of  laxity  was  allowed." 
In  R.  V.  Peck  (9  A.  &  E.  686,  1  Per.  &  D.  508),  an  indictment  was  held  bad 
from  want  of  a  due  specification  of  the  means,  which  charged  the  defendant 
with  ^*  unlawfidly  conspiring  to  defraud  divers  persons,  who  should  bargain  with 
them  for  the  sale  of  merchandise,  of  great  quantities  of  such  merchandise,  with- 
out paying  for  the  same,  with  intent  to  obtain  to  themselves  money  and  other 
profit."    So  also  a  count  which  alleged  that  the  defendants  conspired,  '^  by  divers 
false,  artful,  and  subtle  stratagems  and  contrivances,  as  much  as  in  them  lay,  to 
injure,  oppress,  aggrieve,  and  impoverish  £.  W.  and  T.  W.,  and  to  cheat  and 
defraud  them  of  their  moneys,"  was  pronounced  by  the  Court  of  King's  Bench 
incapable  of  sustaining  a  verdict.    R.  t;.  Biers,  1  A.  &  £.  327.     See  also  R.  r. 
Parker,  11  Law  J.  N.  S.,  102,  M.  C. ;  King  r.  R,  7  A.  &  E.  721 ;  cited  in  Arch. 
C.  P.  798 ;  and  R.  v.  Richardson,  1  M.  &  Rob.  402.    In  none  of  these  caaes, 
however,  was  the  object  of  the  conspiracy  an  offence  per  xe  indictable,  and 
though  in  each  of  them  the  court  animadverted  with  great  pungency  upon  a 
laxity  of  pleading  which  gave  the  defendant  no  notice  of  what  he  was  to  be 
tried  for,  yet  there  was  an  express  recognition  of  the  distinction  between  a  con- 
spiracy to  commit  an  indictable  offence,  where  the  means  need  not  be  set  out, 
and  a  conspiracy  to  commit  an  act  unindictable,  where  the  means  must  appear. 
In  R.  V.  King,  decided  in  the  King's  Bench,  and  afterwards  in  the  Exchequer, 
in  1844  (7  A.  &  E.  721),  the  principle  of  R.  i;.  Gill  was  broadly  afiirmed  to  be 
good  by  the  several  judges ;  and  though  the  cases  were  reversed  in  the  Ex- 
chequer on  another  point,  viz.  that  the  particular  parties  sought  to  be  defrauded 
should  have  been  set  out  (a  point  which  will  be  noticed  in  the  next  note),  the 
judge  who  gave  the  opinion  in  the  latter  court  yielded  a  tacit  acquiescence  in 
the  sufficiency  of  the  allegation  in  controversy.    In  the  King's  Bench,  Lord  Den- 
man  said :  '*  I  am  of  opinion  that  this  count  is  sufficient    The  general  form 
used  in  Rex  v.  Gill  (2  B.  &  Al.  204)  has  constantly  been  held  good.     Holroyd, 
J.,  says  there  :  '  The  conspiracy  is  the  offence,  and  it  is  quite  sufficient  to  state 
only  the  act  of  conspiring  and  the  object  of  the  conspiracy  in  the  indictment. 
Here  it  is  stated  that  the  parties  did  conspire,  and  that  the  object  was  to  obtain 
by  false  pretences  money  from  a  particular  person.    Now  a  conspiracy  to  do 
that  would  be  indictable,  even  where  the  parties  had  not  settled  the  means  to 
be  employed.'    He  does  not  lay  it  down  that  a  conspiracy  must  be  alleged  to 
defraud  a  person  described  by  name.    And  there  are  many  cases  where  parties 
may  conspire  to  injure  others,  without  anticipating  who  the  particular  perpons 
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will  be.     I  am  not  prepared,  therefore,  to  say  that  the  first  part  of  this  count  is 
not  good.    But,  if  it  were  not  so,  Rex  r.  Spragge  (2  Burr.  999)  shows  that  the 
orert  acts  may  support  it.     The  objection,  that  the  individuals  mentioned  to 
have  been  affected  by  them  are  not  shown  to  be  those  against  whom  the  defend- 
ants conspired,  is  answered  by  the  remark  made  before,  that,  in  the  conspiring, 
particular  individuals  may  not  have  been  contemplated.    It  was  argued  that 
the  OTert  acts  limit  the  allegation  in  the  first  part  of  the  indictment  and  that, 
even  if  that  showed  a  criminal  conspiracy,  the  statements  afterwards  reduce  it 
to  sometl^ng  not  indictable.    But  I  think  that  result  does  not  follow,  even  if 
the  overt  acts  alleged  are  innocent ;  the  only  object  of  those  being  to  give 
information  of  the  particular  facts  by  which  it  is  proposed  to  make  out  the  con- 
spiracy, and  the  mode  in  which  the  prosecutor  asserts  that  it  was  carried  into 
effect.    As  to  the  last  paragraph,  I  think  it  does  not  contain  any  distinct  charge, 
but  is  only  an  unnecessary  summing  up/'    Patterson,  J. :  <<  I  also  think  that  the 
count  is  good.    The  general  rule  as  to  naming  parties,  laid  down  by  Mr.  Starkie, 
applies  only  where,  from  the  nature  of  the  case,  there  is  a  person  to  be  named  ; 
in  conspiracy,  for  example,  where  the  defendants  have  conspired  to  injure  some 
given  person ;  but,  if  the  conspiracy  is  to  cheat  any  persons  out  of  all  mankind, 
the  rale  cannot  be  applied.    In  Rex  v.  De  Bcrenger  (8  M.  &  S.  67),  no  one 
could  know  who  would  be  the  purchasers  of  stock  of  a  future  day.     So,  here,  it 
was  not  known  whose  goods  would  be  obtained  in  pursuance  of  the  conspiracy ; 
and  it  appears  by  the  overt  acts  that  the  defendants  obtained  certain  goods  of 
A.,  B.,  and  C,  and  other  goods  from  *  divers  other  tradesmen,  the  liege  subjects,' 
&c^  *  whose  names  are  to  the  jurors  unknown,'  &c.     Therefore,  I  think  that  the 
part  of  the  indictment  charging  the  conspiracy  is  good,  though  it  does  not  name 
the  persons  to  be  defrauded.     That  it  does  not  particularly  specify  the  means, 
is  no  objection,  according  to  Rex  r.  Gill.     So  the  indictment  stands,  independ- 
ently of  the  overt  acts.     As  to  these,  when  the  present  motion  was  made,  I 
understood  the  objection  to  be  rather  that  the  overt  acts  were  not  consistent 
with  the  general  charge,  than  that  they  were  insufficient  to  support  a  charge  of 
conspiracy.    It  is  contended  that  false  pretences  are  alleged,  and  the  pretences 
not  negatived.    But  no  false  pretence,  in  the  sense  alluded  to,  is  laid  throughout 
the  indictment.    In  the  ordinary  case  of  indictable  false  pretences,  the  pretence 
is  laid  as  having  been  made  to  the  person  whose  goods  are  obtained ;  but  that 
is  not  so  here ;  the  averment  is  only  that  some  of  the  defendants  pretended  that 
debts  were  due  to  two  of  them  from  a  third,  in  whose  possession  the  goods  were, 
and  then  that,  in  pursuance  of  the  conspiracy,  and  for  the  purposes  stated,  the 
two  commenced  actions  against  the  third  for  such  fictitious  debts,  and  obtained 
jodgment  and  execution,  under  which  the  goods  were  removed  before  the  times 
of  credit  had  expired.     That  is  a  complete  allegation  of  a  fraud  upon  ,the 
sellers ;  and  the  argument  that  no  such  fraud  appeared  was  founded  upon  a 
fidlacy,  the  defendant's  counsel  arguing  upon  each  alleged  act  without  reference 
to  its  being  laid  as  done  in  pursuance  of  the  conspiracy."     See  also  remarks  of 
Lord  Denman,  C.  J.,  in  R.  t;.  Kenrick,  post,  611,  note. 

But  in  a  case  decided  in  1846  (R.  v.  Gompertz,  11  Jurist,  204 ;  9  Ad.  and  EL 
1,  the  material  portions  of  which  are  printed  in  6  Pa.  L.  J.  377,  and  the  indict- 
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ment  in  which,  and  the  reasoning  of  the  court  upon  it,  are  given  post,  615),  the 
Court  of  King's  Bench,  by  solemnly  affirming  R.  v.  Gill,  has  put  to  rest  the 
question  of  the  propriety  of  the  indictment  in  the  latter  case.  There  were  eight 
counts  in  the  indictment  in  R.  t^.  Gompertz,  the  latter  of  which,  as  will  be  ob- 
served, charged  the  defendants  with  conspiring,  **  by  divers  false  pretences  and 
indirect  means,  to  cheat  and  defraud  the  said  S.  P.  R.  of  his  moneys,  to  the  great 
damage,  fraud,  and  deceit  of  the  said  S.  P.  R.,  to  the  evil  example,"  &c.  There 
was  a  verdict  for  the  crown  on  each  of  the  counts,  before  Lord  Denman,  C.  J.,  at 
the  Middlesex  sittings,  and  on  December  17,  1846,  a  motion  for  a  new  trial  was 
argued  before  the  court  in  banc.  **  First,  we  think,"  said  Lord  Denman,  in  giv- 
ing the  opinion  of  the  court,  '^  that  there  is  no  ground  for  arresting  the  judgment 
in  this  case ;  one  count  is  good,  on  the  authority  of  R.  v.  Gill  (2  B.  &  Al.  204), 
never  overruled,  but  founded  on  excellent  reason,  and  always  recognized,  though 
not  without  regret,  because  that  form  of  indictment  may  give  too  little  inf«iii»- 
tion  to  the  accused.  A  fair  observation  was  made  upon  the  manner  in  which 
that  precedent  was  treated  in  R.  v.  Biers  (1  A.  &  £.  827),  but,  even  from  the  ex- 
pressions there  used,  and  much  more  from  what  has  been  said  in  later  cases,  it 
appears  plainly  that  the  court  has  never  doubted  the  correctness  of  the  decision 
in  R.  V.  Gill."  In  subsequent  cases,  the  same  rule  was  solemnly  reaffimied. 
Wh.  C.  L.  §  2303.  See  also  post,  (611^).  It  is  clear,  therefore,  that  in  England 
It  is  sufficient  to  charge  the  defendants  with  a  conspiracy  to  defraud  the  prosecu- 
tor of  his  moneys,  ^  by  divers  false  pretences  and  indirect  means ; "  and  the  only 
positive  qualifications  which  have  been  grafted  on  the  principle,  9x^  firsts  that 
it  must  appear  from  the  indictment  that  the  property  sought  to  be  obtained  was 
not  the  property  of  the  defendant  (R.  v.  Parker,  11  Law  J.  N.  S.  102,  Mag.  C; 
3  Q.  B.  292 ;  2  G.  &  D.  709 ;  R.  v.  Carlisle,  25  Eng.  Law  &  Eq.  R  577) ;  and 
secondly,  that  if  the  indictment  be  general,  the  court  will  order  the  prosecutor 
to  furnish  a  particular  of  the  charges  to  be  relied  on,  though  it  will  not  compel 
him  to  state  the  specific  acts  to  be  proved,  and  the  time  and  place  at  which  they 
are  alleged  to  have  occurred.  R.  v.  Hamilton,  7  C.  &  P.  448.  See  post,  615, 
where  the  indictment  and  proceedings  in  the  latter  case  are  given.  See,  alsoy 
post,  (611^)  for  a  form  for  an  unexecuted  conspiracy  to  cheat,  sustained  by  the 
Court  of  Criminal  AppeaL 

In  this  country,  the  sufficiency  of  the  form  sustained  in  R  v.  Gill  has  been 
greatly  discussed.  For  many  years,  no  doubt  was  entertained  as  to  its  correct- 
ness (see  cases  cited  Wh.  C.  L.  §  2297,  &c).  In  several  States  it  continues  now 
to  be  considered  as  abundantly  adequate  to  sustain  a  conviction  on  a  motion  in 
arrest  of  judgment  State  v.  Buchanan,  2  Har.  and  J.  317 ;  State  v.  Devit,  2 
Hill,  S.  C.  R.  282 ;  State  v,  Bartlett,  30  Maine,  132.  Some  years  ago,  however, 
it  was  tliought  to  be  shaken  by  cases  in  Pennsylvania  and  Massachusetts,  which 
will  be  now  considered.     See  also  more  fully,  Wh.  C.  L.  §  2297,  &c. 

In  Com.  V.  Hartmann,  5  Barr,  60,  the  indictment  charged  the  defendants  with 
conspiring  to  violate  that  section  of  the  act  of  1842,  abolishing  imprisonment  for 
debt,  which  made  it  a  misdemeaiftor  for  a  debtor  to  secrete  his  property  with  in- 
tent to  defraud  his  creditors.  How  far  the  indictment  shrank  below  the  statu- 
tory standard,  will  be  in  a  few  moments  examined,  the  inquiry  now  being 
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vhedier  there  was  anjthing  in  the  reasoning  of  the  court  which  would  divert 
the  applicadon  of  the  English  doctrine  to  our  own  practice.  After  noticing  the 
inadequacy  of  this  indictment  to  sustain  a  conviction  for  the  statutory  offence, 
independent  of  the  conspiracy,  Gibson,  C.  J.,  said :  <<  Now,  though  it  may  not  be 
neeessary  in  an  indictment  for  conspiracy  so  minutely  to  describe  tbe  unlawiiil 
act  where  it  has  a  specific  name,  which  indicates  its  criminality,  yet  where  the 
conspiracy  has  been  to  do  an  act  prohibited  by  statute,  the  object  which  makes 
it  unlawful  can  be  described  only  by  its  particular  features,  and,  without  doing 
so,  it  cannot  be  shown  that  the  confederates  had  an  unlawful  purpose.  It  may 
be  said  that  the  form  of  a  criminal  purpose,  meditated  but  not  put  in  act,  can 
seldom  be  described ;  but  it  can  be  as  readily  laid  as  proved."  It  is  true,  that 
in  a  preceding  passage  exception  was  taken  to  the  omission  of  the  indictment  to 
describe  the  place  where  the  secreted  goods  were  kept,  or  the  person  who  had 
them  in  custody,  or  the  time  and  place  of  the  transaction,  and  it  was  urged  that, 
as  a  conspiracy  to  secrete  goods  abroad,  having  for  its  object  no  infraction  of  the 
laws  of  Pennsylvania,  would  not  be  criminal  in  Pennsylvania,  such  an  hypoth- 
esis should  be  distinctly  excluded  by  the  record.  But  it  will  be  no  difficult  fnat- 
ter  to  frame  a  count  for  a  conspiracy  in  such  a  way  as  to  meet  these  difficulties, 
without  essentially  varying  from  the  precedent  in  R.  i;.  Gill.  By  charging- that 
the  defendants  conspired  '^  by  divers  false  pretences  and  indirect  means,  then 
and  there  to  cheat  and  defraud  the  said  A.  B.  of  his  goods,"  &c.,  describing  them 
as  exactly  as  possible,  it  is  submitted  that  the  technical  obstacles  arising  from 
CoBL  v.  Uartmann  may  be  surmounted.  Certainly,  when  the  exceeding  liberal- 
ity of  pleading  is  considered,  which  was  recognized  by  the  Supreme  Court  in 
Com.  V.  Eberle,  3  S.  &  R.  9  ;  Com.  v.  M'Kisson,  8  S.  &  R.  420  ;  Com.  v,  Gilles- 
pie, 7  S.  &  R.  469 ;  Com.  V.  Collins,  3  S.  &  R.  220;  post,  612 ;  Com.  t;.  Clary, 
4  Barr,  210;  Com.  v.  Mifflin,  5  W.  &  S.  461  — cases  which  will  be  examined 
more  fiilly  under  their  appropriate  heads  —  the  precedent  given  in  R.  c;.  Gill, 
with  the  qualifications  which  have  been  just  noticed,  must  be  treated  as  of  as 
yet  unimpaired  validity  in  Pennsylvania.  This,  in  fact,  has  been  recently  judi- 
cially decided.  Rhodes  v.  Com.,  3  Harris,  272 ;  Clary  r.  Com.,  4  Barr,  210  j 
Twitchell  v.  Com.,  9  Barr,  211 ;  Hazen  v.  Com.,  11  Harris,  355;  Com.  v.  Mc- 
Gowan,  2  Pars.  341.  And  in  1854,  on  a  conviction  for  a  conspiracy  to  ''  solicit, 
induce,  and  procure  "  the  officers  of  a  particular  bank  to  "  violate  and  disobey 
the  48di  and  49th  sections  of  the  act  of  16th  of  April,  1850,"  prohibiting  the 
circulation  of  foreign  notes  under  $5,  the  Supreme  Court  declared  the  conviction 
good,  and  that  it  was  not  necessary  for  the  indictment  to  do  more  than  aver  a 
conspiracy  for  this  purpose,  without  setting  forth  the  means  or  overt  act.  ^*  In 
an  indictment  for  a  conspiracy  to  do  an  act  prohibited  by  the  common  law"  said 
Lewis,  C.  J.,  '*  where  the  act  has  a  specific  name  which  indicates  it,  it  is  not 
necessary  to  describe  it  minutely.  But  it  has  been  thought  that  where  the  ob- 
ject of  the  conspiracy  is  merely  forbidden  by  the  statute,  it  can  be  described  only 
l^  its  particular  features.  Com.  v,  Hartmann,  Lewis,  U.  S.  Crim.  Law,  223.  But 
even  in  offences  of  this  character,  it  has  nev^  been  held  necessary  to  set  forth 
the  unlawful  object  with  the  precision  required  in  an  indictment  for  perpetrat- 
ing iU**    Hazen  v.  Com.,  11  Harris,  362.    See,  generally,  Wh.  C.  L.  §  2297,  &c. 

101 


Digitized  by 


Google 


(607)  OFFENCES   AGAINST   SOCIETT. 

In  Maasachusetts,  an  indictment  charging  merely  a  conspiracy  to  "  cheat  and 
defraud,"  without  averring  any  means  to  effect  the  purposes,  such  as  would 
show  the  object  to  be  illegal,  is  bad.  The  law  in  that  State  now  is,  that  it  is 
necessary  to  aver  in  what  the  conspiracy  to  cheat  and  defraud  consists.  Com. 
V.  Eastman,  1  Cush.  191 ;  Com.  v.  Shedd,  7  Cush.  515;  Com.  v,  Frius,  9  Gray, 
127.  In  Maryland  (State  v,  Buchanan,  2  Har.  &  J.,  SI 7,  post,  618),  and  in 
South  Carolina  (State  ».  Dewitt,  2  Hill  282),  the  reasoning  of  R.  v.  Gill  is  viiv 
tually  recognized.  From  the  action  of  the  Supreme  Court  of  New  Jersey  (in 
State  V.  Rickey,  4  Halst  293),  a  contrary  doctrine,  it  is  true,  is  sometimes 
attempted  to  be  drawn ;  but  it  will  appear,  first,  that  in  State  v.  Rickey  the 
indictment  was  constructed  on  a  different  principle  from  that  in  R.  v.  Gill; 
and  secondly,  that  the  reasoning  of  the  court  in  State  v.  Rickey  rested  prin- 
cipally on  the  assumption  that  the  revised  statutes  of  New  Jersey  limited  con- 
spiracies to  the  single  act  of  getting  an  innocent  man  indicted  by  malice  and 
false  evidence.  The  indictment  charged  that  the  defendants  conspired  "to 
obtain  large  sums  of  money  and  bank  bills,  the  property  of  the  President, 
Directors,  and  Company  of  the  State  Bank  at  Trenton,  by  means  of  the  several 
checks  and  drafts  of  the  said  "  defendants  "  respectively,  to  be  drawn  on  the 
'  cashier  of  the  said  the  President,  Dbrectors,  and  Company  of  the  State  Bank  at 
Trenton,  when  they,  the  said  *'  defendants  <*  had  no  funds  in  said  bank  for  the 
payment  of  the  said  checks  and  drafts."  Overt  acts  followed,  none  of  them 
showing  a  specific  misdemeanor ;  and,  with  so  lax  a  statement  of  the  cause  of 
prosecution,  there  is  no  ground  for  surprise  that  the  court  thought  proper  to 
quash  the  indictment,  even  had  the  statutory  objection  not  obtained.  There  is 
no  averment  that  the  defendants  knew  they  had  no  funds  in  the  bank ;  there  is 
no  averment  that  they  were  to  have  no  funds  ready  at  the  time  the  checks 
were  presented.  The  indictment  was  to  be  treated  in  the  same  way  as  if  it 
had  charged  the  defendants  with  an  attempt  to  "  defraud "  an  individual  by 
drawing  bills  on  him  when  they  had  no  funds  in  his  hands.  To  make  the 
offence  a  misdemeanor,  it  would  be  necessary  to  introduce  averments  showing 
that  by  some  fraudulent  means  the  bank  was  to  be  induced  to  believe  that  the 
defendants  really  had  funds  in  its  custody.  Now  it  is  plain,  that  unless  the 
drawing  checks  on  a  bank  where  the  drawer  has  no  funds,  is  made  penal  by 
statute  in  New  Jersey,  the  indictment  in  State  v,  Rickey  was  too  broad.  It 
showed  a  conspiracy  to  effect  an  object  neither  per  se  indictable,  nor  a  misde- 
meanor at  common  law.  If  such  had  been  the  case,  the  indictment,  on  the 
ruling  of  R.  i7.  Gill,  would  have  been  good.  The  same  reasoning  may  be  ap- 
plied to  Lambert  v.  People  (7  Cowen,  167 ;  9  Cowen,  578),  where  the  indictment 
was  even  more  general,  it  merely  charging  the  defendants  with  conspiring 
"  wrongfully,  injunously,  and  unjustly,  by  wrongj'ul  and  indirect  means,  to  cheat 
and  defraud  "  the  prosecutors  "  of  their  goods  and  chattels  and  effects,"  &c. 
This  is  certainly  loose  pleading,  but,  bad  as  it  was,  it  Was  sustained  in  the 
Supreme  Court,  and  the  judgment  on  it  only  reversed  in  the  Court  of  Errors, 
after  a  vigorous  struggle,  by  a  majority  of  one.  An  examination  of  the  Amer- 
ican as  well  as  the  English  cases,  in  conclusion,  goes  to  establish  the  doctrine 
of  R.  V.  Gill,  that  in  a  jurisdiction  where  the  statute  of  false  pretences  exists, 
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and  there  is  no  statutory  definition  of  conspiracy,  it  is  enough  to  charge  the 
defendants  with  conspiring,  ^  by  divers  false  pretences "  (stating  them  as  far 
as  possible,  and  if  impossible  excusing  this  on  the  ground  that  they  were  at 
the  time  of  presentment  unknown),  to  obtain  the  prosecutor's  goods.  People 
V.  Clark,  10  Mich.  810.  Wh.  C.  L.  §  2308.  But  to  charge  a  mere  conspiracy 
to  «*  cheat  and  defraud,"  and  no  further,  is  generally  defective.  Com.  v,  East- 
man, 1  Cush.  191 ;  State  v.  Mayberry,  48  Maine,  219;  State  v.  Parker,  14  N. 
H.  83 ;  State  v.  Jones,  18  Iowa,  269 ;  Lambert  v.  People,  9  Cow.  578. 

(2.)   Conspiracies  to  violate  the  lottery  laws. 

The  only  cases  in  the  books  of  conspiracies  of  this  class  arise  in  Pennsylvar 
nia,  and  were  produced  by  the  rigor  with  which  the  courts  in  that  State  applied 
the  doctrine  of  variance  to  the  setting  out  of  lottery  tickets.  When  the  inten- 
tional complexity  of  lottery  tickets  is  taken  into  consideration,  it  is  no  wonder 
that  the  pleader,  under  the  pressure  of  a  rule  which  held  "  Burriir*  for  "  Burrall " 
to  be  a  fatal  variance  in  the  setting  forth  of  the  ticket,  should  insure  beforehand 
against  any  vices  in  the  statutory  count,  by  adding  to  it  a  count  for  conspiracy. 
This  device  was  countenanced  by  the  Supreme  Court  in  Com.  v.  Gillespie  (7 
S.  &  R.  469),  a  case  virtually  resting  on  the  authority  of  K.  v.  Gill,  discussed 
in  the  previous  paragraph,  and  reaffirmed  in  1854.  Ilazen  v.  Com.,  11  Harris, 
364  ;  see  post,  624.  See  Wh.  C.  L.  §  2310.  The  defendants  in  Com.  v.  Gilles- 
pie were  charged,  in  eight  out  of  nine  counts,  with  the  statutory  offences  of 
selling  lottery  tickets,  offering  them  for  sale,  and  advertising  them  —  some  of  the 
counts  setting  out  tickets  in  full,  others  merely  charging  the  sale  of  *^  a  lottery 
ticket,"  &c.,  in  the  language  of  the  act.  The  first  count  was  for  a  conspiracy 
to  **  sell  and  expose  to  sale,  and  cause  and  procure  to  bo  sold  and  exposed  to 
sale,  a  lottery  ticket  and  tickets,  in  a  lottery  not  authorized  by  the  laws  of  the 
commonwealth ; "  therein  precisely  following  the  statute.  On  motion  for  new 
trial,  and  in  arrest  of  judgment,  the  court  held:  1.  That  the  counts,  stating 
the  offence  in  the  words  of  the  statute,  without  setting  forth  the  ticket,  were 
bad  from  want  of  sufficient  particularity  ;  2.  That  there  must  be  a  new  trial  on 
the  count  setting  forth  the  ticket,  in  consequence  of  a  variance  between  the 
ticket  and  the  indictment ;  but,  8.  That  the  conspiracy  count  was  enough  to 
sustain  a  conviction  at  common  law.  This  was  in  1822  ;  and  in  1827,  on  a 
conviction  in  both  classes  of  counts,  on  an  indictment  of  the  same  character 
(except  that  there  was  but  one  defendant,  who  was  charged  with  conspiring 
with  others  to  the  grand  jury  unknown),  the  court  inflicted  the  statutory  punish- 
ment, being  a  fine  to  the  Union  Canal  Company  on  the  statutory  counts,  and  a 
fine  at  common  law  on  the  conspiracy  counts.  Com.  v,  Sylvester,  6  Pa.  L.  J. 
283.  Two  points  may  be  extracted  fix}m  these  cases :  1.  That  though,  under 
the  lottery  statute  in  force  at  the  time,  the  indictment  must  go  inside  of  the 
words  of  the  statute,  and  set  out  the  tenor  of  the  ticket,  yet,  for  a  conspiracy 
to  effect  the  sale  of  such  a  ticket,  it  is  enough  to  pursue  the  statute  alone,  without 
the  specification  of  detail ;  2.  That  the  conspiracy,  when  properly  pleaded, 
absorbs  the  constituent  misdemeanor,  and  will  be  punished  as  a  conmion  law 
offence,  without  reference  to  the  statutory  penalty.  The  first  point  is  abun- 
dantly demonstrated  in  the  argument  of  Duncan,  J.     Afler  showing  that  to 
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transcribe  the  language  of  the  act  was  not  the  proper  way  to  frame  a  count  for 
the  mdividual  misdemeanor,  he  proceeded  to  recognize  the  distinction  indicated 
by  Lord  Mansfield,  in  B.  v.  Eccles,  between  a  conspiracy  to  commit  an  offence, 
and  its  actual  commission.  "  But  the  same  reason  does  not  apply  to  the  first 
county  for  the  conspiracy  itself  is  the  crime.  It  is  different  from  an  indictment 
for  stealing,  or  action  for  trespass,  where  the  offence  consists  of  an  act  done, 
which  it  is  clearly  within  the  power  of  the  prosecutor  to  lay  with  certainty. 
The  conspiracy  here  was,  to  sell  prohibited  lottery  tickets,  any  that  he  could 
sell,  not  of  any  particular  lottery,  but  of  alL  The  conspiracy  was  the  grava- 
men,  the  gist  of  the  offence."  7  S.  &  B.  476.  The  second  point  is  established 
by  the  fact  that  though,  at  the  time  the  cases  in  question  were  determined,  the 
statutory  punishment  on  the  sale  of  lottery  tickets  toas  a  fine  to  the  Union 
Canal  Company^  the  sentence  imposed  on  the  conspiracy  counts  was  a  fine  at 
common  law  to  the  State.  This  position,  however,  may  be  considered  as  quali- 
fied, in  Fennsylyania,  by  Com.  t;.  Uartmann  (5  Barr,  60),  by  which  it  is  deter- 
mined that  a  conspiracy  to  commit  a  statutory  offence  is  never  to  be  punished 
more  heavily  than  the  offence  itself.     See  fiiUy  Wh.  C.  L.  §  2310. 

(3.)  Conspiracies  to  violate  the  laws  which  make  it  penal  in  a  credilor  to  secrtte 
his  goods  with  intent  to  defraud  his  creditors. 

The  26th  section  of  the  New  York  act  "  abolishing  imprisonment  for  debt," 
Sessions  Laws  of  1831,  p.  402,  provides  that  *<any  person  who  shall  remove  any 
of  his  property  out  of  any  county,  with  intent  to  prevent  the  same  frt>m  being 
levied  on  by  any  execution,  or  who  shall  secrete,  assign,  convey,  or  otherwise 
dispose  of  any  of  his  property  with-intent  to  defraud  any  creditor,  or  to  prevent 
such  property  being  made  liable  for  the  payment  of  his  debts,  and  any  person 
who  shall  receive  such  property  with  such  intent,"  &c.,  '<  shall,  on  conviction,  be 
deemed  guilty  of  a  misdemeanor.*'  This  section,  so  far  as  it  goes,  was  literally 
transcribed  and  enacted  by  the  legislature  of  Pennsylvania  in  the  act  of  12th  of 
July,  1842,  section  20,  but  not  until  it  had  received,  so  far  as  the  pleading  part 
is  concerned,  a  definite  construction  by  New  York  courts  in  the  case  of  People 
V.  Underwood,  1 6  Wend.  546.  That  case  (which  is  given  in  substance,  ante,  507) 
sanctioned  the  form  of  indictment  previously  in  use,  which  has  been  placed  in 
the  text.  lb.  In  New  York,  therefore,  an  indictment  for  a  conspiracy  to  violate 
the  provisions  of  this  act  would  be  good  which  follows  the  language  of  the  prece- 
dent given,  ante,  229.  In  Pennsylvania,  under  Com.  v.  Hartmann,  which  was 
noticed  in  the  last  section  of  the  present  note,  the  same  particularity  is  required, 
it  being  held  that  an  indictment  charging  the  defendant  with  "  removing  and 
secreting  divers  goods  and  merchandises  of  the  value  of  $5,000,  the  description, 
quantity,  and  quality  of  the  said  merchandises  being  yet  unknown,'*  is  bad. 
"  Neither  time,  place,  nor  circumstances,"  said  the  chief  justice,  *'  are  given, 
and  the  goods  are  not  attempted  to  be  described  by  the  place  where  they  were 
kept  or  by  the  person  who  had  them  in  custody.  They  may  even  not  have 
been  in  the  State,  and  a  conspiracy  to  secrete  them  abroad,  having  for  its  object 
no  infiraction  of  our  laws,  would  not  be  criminal  at  home.  It  is  not  averred 
even  that  the  defendants  had  any  merchandise  at  all,  here  or  elsewhere  ;  and, 
unless  they  had  it,  a  conspiracy  to  conceal  it  would  have  been  a  conspiracy  to 
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do  what  was  impossible.  It  might  be  inferred,  fit>m  the  motive  imputed,  that 
tliej  had  it ;  but  Hawkins  says  (b.  2,  s.  85,  c.  60)  that '  in  an  indictment  noth- 
ing material  shall  be  taken  by  intendment  or  implication.'  Nor  are  all  the 
creditors  named  whom  the  defendants  are  charged  with  having  conspired  to  de- 
fraud. The  prosecutors  are  named,  'with  divers  other  persons'  not  named; 
but,  unless  the  additional  clause  were  rejected  as  surplusage  at  the  trial,  the 
accused  would  be  called  upon  to  defend  themselves  in  the  dark." 

(4.)  Conspiracies  to  eommU  breaches  of  the  peace. 

An  indictment  for  this  character  will  be  found  in  the  text,  and  perhaps  indi- 
rectly within  the  same  general  class  may  be  regarded  cases  which  will  be  sub- 
sequently considered  in  another  relation,  viz.,  conspiracies  to  hiss  an  actor  from 
the  stage  (Clifford  v.  Brandon,  2  Campb.  369) ;  and  to  prevent  by  violent 
means  the  introduction  of  the  English  language  into  a  church.  Com.  v.  Eberle, 
8  S.  &  R.  9.   See  Wh.  C.  L.  §  2811. 

(5.)  Conspiracies  to  produce  abortion. 

Counts  &lling  under  this  head,  which  were  sustained  by  the  Supreme  Court 
of  Pennsjrlvania,  in  Com.  v,  Demain,  6  Pa.  L.  J.,  Bright's  R.  44  —  post,  629, 
will  appear  in  the  text.  In  consequence  of  the  immorality  of  the  overt  act, 
which  would  make  a  conspiracy  to  commit  it  in  any  of  its  phases  indictable,  it 
is  unnecessary  to  aver  specifically  in  what  stage  of  pregnancy  was  the  mother,  or 
what  were  the  instruments  to  be  used.  Perhaps,  however,  if  the  conspiracy 
was  unexecuted,  it  would  be  better,  in  all  cases  of  unexecuted  conspiracies,  on 
a  principle  which  will  be  discussed  more  fully  hereafter,  for  the  grand  jury  to 
aver  that  they  are  unable  to  set  out  the  particulars  of  die  plan,  because  it  was 
never  carried  into  execution.   See  Wh.  L.  C.  §  2817. 

(6.)  Conspiracies  to  publish  forged  notes. 

An  indictment  for  a  conspiracy  of  this  nature  was  sustained  in  Clary  v.  Com., 
4  Barr,  210,  and  will  appear  hereafler  in  the  text.     Such  an  indictment  on  the 
authority  of  this  case  is  good  where  the  bank  is  foreign  and  no  overt  act  is  stated. 
SeeWkC.  L.  §2812. 
,    (7.)  Seditiotis  conspiracies. 

This  branch  of  conspiracies  will  be  fully  examined  under  the  head  of  treason ' 
and  sedition. 

n.  Conspiracies  to  make  use  of  means  themselves  the  subject  of  indictment,  to 
•ffeet  an  indifferent  object.    See  Wh.  C.  L.  §  2312. 

This  class  Ls  here  separately  mentioned  because  it  has  usually  been  placed 
uuler  a  distinct  head  by  text  writers,  though  on  principle  it  is  difficult  to  dis- 
tingnish  it  from  cases  where  an  offence  conspired  to  be  committed  is  the  direct 
and  immediate  object  of  the  conspiracy.  In  one  case  the  defendants  conspire 
to  commit  an  indictable  offence  for  the  sake  of  itself  in  the  other  they  conspire 
to  ooounit  it  for  the  sake  of  some  other  object;  but  where  the  cases  usually  put 
onder  the  first  head  are  analyzed,  they  will  be  found,  many  of  them,  to  fall  under 
the  second.  Thus  in  a  conspiracy  to  produce  the  marriage  of  a  young  woman 
Vy  coerdon,  to  procure  an  appointment  by  corruption,  to  make  a  change  in  gov- 
onment  by  seditious  means,  together  with  many  parallel  cases,  the  end  is  indif- 
ferent, but  the  means  constitute  the  offence.    It  is  enough  to  say,  therefore,  that 
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as  the  conspiracy  rests  in  each  case  on  the  alleged  indictability  of  the  constitnent 
misdemeanor,  such  misdemeanor  must  in  every  instance  be  expressed  with  the 
same  degree  of  accuracy.  See  1  Leach,  38;  8  Burr.  439 ;  1  Wils.  41 ;  8  Mod. 
321. 

m.  Conspiracies  to  do  an  act,  the  commission  of  which  by  an  individual  is  not 
indictable,  but  the  commission  of  which  by  two  or  more  in  pursuance  of  a  previom 
cornbinaiion,  is  calculated,  — 

1st.  To  defraud  an  individual  by  fraudulent  and  indirect  devices,  Wh.  C.  L. 
§  2332,  et  seq. 

2d.  To  commit  an  immoral  act,  such,  for  instance,  as  the  seduction  of  a  young 
woman.    Wh.  C.  L.  §  2817  ;  post,  651,  652,  653,  &c. 

3d.  To  prejudice  the  public  or  the  government  generally,  as,  for  instance,  by  un- 
duly elevating  or  depressing  the  prices  of  wages,  of  toll^  or  of  any  merchantable 
commodity,  or  by  defrauding  the  revenue.    Post,  657,  &c. ;  Wh.  C.  L.  §  2322. 

4th.  To  falsely  accuse  another  of  crime,  or  use  other  improper  means  to  injure 
his  reputation,  or  extort  money  from  him,    Wh.  C.  L.  §  2327. 

5th.  To  impoverish  another  in  his  trade  or  profession.  Post,  659,  &c. ;  Wli.  C. 
L.  §§  2322-7,  et  seq, 

6th.  To  pervert  the  course  of  justice,    Wh.  C.  L.  §  2333. 

Indictments  falling  under  each  of  these  heads  will  be  found  in  the  text,  and 
the  authorities  arising  under  them  will  be  presently  examined.  There  are,  how- 
ever, one  or  two  general  principles,  extracted  from  the  authorities,  which  it  is 
desirable  to  consider  in  advance. 

1.  Where  the  conspiracy  is  executed,  it  is  better  tihat  the  facts  should  be  stated 
specially,  so  that  not  only  will  the  record  present  a  graduated  case  for  the  sen- 
tence of  the  court,  but  the  case,  when  it  goes  to  the  jury,  will  not  be  open  to  the 
objection  that  where  the  grand  jury  have  it  in  their  power  from  the  examination 
of  the  witnesses  for  the  prosecution,  to  find  specially  the  agency  through  which 
the  conspirators  were  to  work,  they  confined  themselves  to  a  general  finding  of 
an  unexecuted  conspiracy.  It  is  not  pretended  that  any  of  the  cases  go  so  ^u* 
as  to  prescribe  this  doctrine,  nor  is  it  denied  that  very  frequently,  especially  in 
the  earlier  cases,  the  courts  sustained  counts  for  unexecuted  conspiracies  (e,  g, 
as  in  cases  of  conspiracies  '^  to  cheat "),  where  on  tbe  trial  it  turned  up  that  the 
supposed  naked  conspiracy  had  been  fully  executed,  and  had  resolved  itself  into 
an  independent  misdemeanor.  But  the  judges  have  'lately  been  veering  to  die 
doctrine,  as  will  presently  appear,  that  not  only  ought  the  defendant  to  receive 
all  practicable  notice,  but  that  between  an  attempt  or  a  conspiracy  to  commit  an 
ofi*ence,  and  the  offence  itself,  there  may  be  a  variance ;  and  if  so,  it  will  be  more 
prudent  for  the  pleader,  when  he  has  before  him  a  case  of  consummated  con- 
spiracy to  commit  an  offence  not  per  se  indictable,  to  set  forth  the  facts  specially. 
This  is  fully  done  in  some  of  the  precedents  in  the  text,  especially  in  the  cases 
arising  under  the  Bank  of  the  United  States'  prosecutions  in  Baltimore.  See 
post,  618. 

2.  Where  the  conspiracy  is  unexecuted,  and  nothing  more  is  likely  to  appear 
in  evidence  than  a  mere  undigested  confederacy  on  the  part  of  the  defendants  to 
do  the  particular  act,  it  would  seem  prudent  to  explain  the  fact  of  the  non-setting 
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oat  of  the  features  of  the  offence,  by  slating  that  it  never  was  consnmmated,  and 
that  thereby  the  jury  were  nninfbrmed  of  its  particular  character.  Thus,  for 
instance,  after  considering  the  cases  which  will  presently  be  examined,  as  well 
as  those  which  have  already  been  cited,  no  one  can  doubt  that  a  conspiracy  to 
cheat  A.  B.,  or  to  cheat  the  citizens  of  the  State  or  city,  is  indictable,  notwith- 
standing there  is  nothing  disclosed  on  the  part  of  the  conspirators  by  which  the 
particular  agency  through  which  they  were  to  operate  can  be  pleaded.  But  in 
the  recent  case  of  R.  r.  King  (7  A.  &  E.  807),  Tindal,  C.  J.,  very  pointedly  inti- 
mates that  where  the  prosecutor  is  shown  to  have  had  it  in  his  power  to  describe 
any  of  the  objects  of  the  conspiracy,  a  failure  to  do  so  is  a  sensible  defect ;  and 
the  leaning  of  his  reasoning  is  to  the  position  that  where  a  material  gap  exists, 
the  pleader  should  aver  specially  the  reasons  why  the  description  of  the  offence 
is  not  complete.  That  this  course  is  pursued  in  indictments  for  forgery,  where 
the  grand  jury  are  unable  to  describe  the  possession  of  the  forged  instrument 
from  the  &ct  of  it^  loss  or  destruction,  is  shown  Wh.  C.  L.  §  311 ;  and  perhaps 
the  same  reasoning  applies  to  the  present  case  with  equal  exactness.  At  all 
events,  it  would  seem  more  prudent  in  cases  of  unexecuted  conspiracy,  where 
the  object  is  a  thing  not  per  se  indictable,  to  excuse  by  proper  averments  the 
non-setting  forth  of  the  ingredients  of  the  offence.  Whenever  the  court  deem 
it  necessary,  a  bill  of  particulars  will  be  ordered  which  will  supply,  the  defend- 
ant with  the  facts  on  which  the  prosecution  rests  to  establish  the  general  offence, 
See  R  V.  Eenrick,  per  Ld.  Denman,  C.  J.,  post,  611,  note.  {See  for  form  of 
same^  post,  615,  note.) 

The  learning  on  the  subject  is  luminiously  exposed  by  Shaw,  G.  J.,  in  Com.  v. 
Hunt  (4  Mete.  125)  :  "  Several  rules,"  he  said,  "  upon  the  subject,  seem  to  be  well 
established,  to  wit,  that  the  unlawful  agreement  constitutes  the  gist  of  the  offence, 
and  therefore  that  it  is  not  necessary  to  charge  the  execution  of  the  unlawful 
agreement  Com.  r.  Judd,  2  Mass.  387.  And  when  such  an  execution  is  charged, 
it  is  to  be  regarded  as  proof  of  the  intent,  or  as  an  aggravation  of  the  criminality 
of  the  unlawful  combination. 

"  Another  rule  is  a  necessary  consequence  of  the  former,  which  is,  that  the 
crime  is  consummate  and  complete  by  the  fact  of  the  unlawful  combination,  and, 
therefore,  that  if  the  execution  of  the  unlawful  purpose  is  averred,  it  is  by  way 
of  aggravation,  and  proof  of  it  is  not  necessary  to  conviction ;  and  therefore  the 
jury  may  find  the  conspiracy,  and  negative  the  execution,  and  it  will  be  a  good 
conviction. 

"  And  it  follows  as  another  necessary  legal  consequence,  from  the  same  princi- 
ple, that  the  indictment  must,  by  averring  the  unlawful  purpose  of  the  conspir- 
acy, or  the  unlawful  means  by  winch  it  is  contemplated  and  agreed  to  accom- 
plish a  lawful  purpose,  or  a  purpose  not  of  itself  criminally  punishable,  set  out 
an  offence  complete  in  itself  without  the  aid  of  any  averment  of  illegal  acts  done 
in  pursuance  of  such  an  agreement ;  and  that  an  illegal  combination,  imperfectly 
and  insufficiently  set  out  in  the  indictment,  will  not  be  aided  by  averments  of 
acts  done  in  pursuance  of  it. 

^  From  this  view  of  the  law  respecting  conspiracy,  we  think  it  an  offence  which 
especially  demands  the  application  of  that  wise  and  humane  rule  of  the  common 
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law,  that  an  indictment  shall  state,  with  al  much  certainty  as  the  nature  of  the 
case  will  admit,  the  facts  which  constitute  the  crime  intended  to  be  charged. 
This  is  required  to  enable  the  defendant  to  meet  the  charge  and  prepare  for  his 
defence,  and,  in  case  of  acquittal  or  conviction,  to  show  by  the  recent  the  iden- 
tity of  the  charge,  so  that  he  may  not  be  indicted  a  second  time  for  the  same 
offence.  It  is  also  necessary,  in  order  that  a  person  charged  by  the  grand  jury 
for  one  offence  may  not  substantially  be  convicted  on  his  trial  of  another.  This 
fundamental  rule  is  confirmed  by  the  Declaration  of  Rights,  which  declares  that 
no  subject  shall  he  held  to  answer  for  any  crime  or  offence  until  the  same  is  fully 
and  plainly,  substantially  and  formally  described  to  him. 

''  From  these  views  of  the  rules  of  criminal  pleadings,  it  appears  to  us  to  fol- 
low, as  a  necessary  legal,  conclusion,  that  when  the  criminality  of  a  conspiracy 
consists  in  an  unlawful  agreement  of  two  or  more  persons  to  compass  or  promote 
some  criminal  or  illegal  purpose,  that  purpose  must  be  fully  and  clearly  stated 
in  the  indictment;  and  if  the  criminality  of  the  offence,  which  is  intended  to  be 
charged,  consists  in  the  agreement  to  compass  or  promote  some  purpose,  not  of 
itself  criminal  or  unlawful,  by  the  use  of  fraud,  force,  falsehood,  or  other  criminal 
or  unlawful  means  such  intended  use  of  firaud,  force,  falsehood,  or  other  criminal 
or  unlawful  means  must  be  set  out  in  the  indictment.  Such,  we  think,  is,  on 
the  whole,  the  result  of  the  English  authorities,  although  they  are  not  quite  uni- 
form. 1  East,  P.  C.  461;  1  Stark.  C.  P.  1  (2d  ed.),  156;  Opinion  of  Spencer, 
senator,  9  Cow.  586,  et  seq, 

"  In  the  case  of  a  conspiracy  to  induce  a  person  to  many  a  pauper,  in  order 
to  change  the  burden  of  her  support  from  one  parish  to  another,  it  was  held  by 
Buller,  J.,  that  as  the  marriage  itself  was  not  unlawful,  some  violence,  fraud,  or 
falsehood,  or  some  artful  or  sinister  contrivance  must  be  averred,  as  the  means 
intended  to  be  employed  to  effect  the  marriage,  in  order  to  make  the  agreement 
indictable  as  a  conspiracy.  Bex  v.  Fowler,  2  Buss,  on  Crimes  (Ist  ed.)  1812; 
8.  C.  1  East,  P.  C.  461. 

"Perhaps  the  cases  of  The  King  v.  Ecdes  (S  Dougl.  887),  and  The  King  v.  Gill 
(2  B.  &  Al.  204),  cited  and  relied  on  as  having  a  contrary  tendency,  may  be  re- 
conciled with  the  current  of  cases,  and  the  principle  on  which  they  are  founded, 
by  the  fact,  that  the  court  did  consider  that  the  indictment  set  forth  a  crinunal, 
or  at  least  an  unlawful  purpose,  and  so  rendered  it  unnecessary  to  set  forth  the 
means,  because  a  confederacy  to  accomplish  such  purpose,  by  any  means,  must 
be  considered  an  indictable  conspiracy,  and  so  the  averment  of  any  intended 
means  was  not  necessary. 

"  With  these  general  views  of  the  law,  it  becomes  necessary  to  consider  the 
circumstances  of  the  present  case,  as  they  appear  from  the  indictment  itself,  and 
from  the  bill  of  exceptions  filed  and  allowed. 

"  One  of  the  exceptions,  though  not  the  first  in  the  order  of  time,  yet  by  far 
the  most  important,  was  this :  — 

"  The  counsel  for  the  defendants  contended  and  requested  the  court  to  instruct 
the  jury  that  the  indictment  did  not  set  forth  any  agreement  to  do  a  criminal 
act,  or  to  do  any  lawful  act  by  any  specified  criminal  means,  and  that  the  agree- 
ment therein  set  forth  did  not  constitute  a  conspiracy  by  any  law  of  this  com- 
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monwealth.  But  the  judge  refused  so  to  do,  and  instructed  the  jury  tihat  the 
indictment  did,  in  his  opinion,  describe  a  confederacy  among  the  defendants  to 
do  tn  unlawful  act,  and  to  effect  the  same  by  unlawful  means ;  that  the  society 
organized  «nd  aaaociated  for  the  purposes  described  in  the  indictment,  was  an 
unlawful  conspiracy  against  the  laws  of  this  commonwealth ;  and  that  if  the  jury 
belicTed,  from  the  eyidence  in  the  case,  that  the  defendants,  or  any  of  them,  had 
engaged  in  such  a  confederacy,  they  were  bound  to  find  such  of  them  guilty." 

In  setting  forth  specially  conspiracies  of  this  class,  enough  must  appear  to 
enable  the  court  to  determine  the  offence  to  be  contrary  to  the  policy  of  the 
law. 

An  indictment  for  conspiracy  to  cheat  and  defraud  a  party  of  the  fruits  and 
advantages  of  a  verdict  obtained,  is  thus  bad  for  generality.  R.  v.  Richardson, 
1  Bl  &  Rob.  402.  A  conspiracy  "  to  defraud  the  creditors  of  W.  E."  is  too  gen- 
eral. R.  p.  Fowle,  4  C.  &  P.  482.  Where  a  count  for  an  indictment  charged 
the  defendants  with  conspiring  to  deceiye  and  defraud  divers  of  her  majesty's 
subjects  who  should  bargain  with  them  for  the  sale  of  goods,  of  great  quantities 
of  soch  goods,  without  making  payment  or  satisfaction  for  the  same,  with  intent 
to  obtain  profit  and  emolument  to  defendants  (not  stating  with  particularit}*  what 
the  defendants  conspired  to  do),  it  was  held  bad,  as  not  showing  that  the  con- 
spiracy was  for  a  purpose  necessarily  criminal.  R.  v.  Peck,  9  A.  &  E.  686.  A 
count  charging  that  the  defendants,  being  indebted  to  divers  persons,  conspired 
to  defraud  them  of  the  payment  of  such  debts,  and  in  pursuance  of  such  con- 
spinu^^  executed  a  fiilse  and  fraudulent  deed  of  bargain  and  sale  and  assignment 
of  certain  goods  from  two  of  themselves  to  a  third,  with  intent  thereby  to  obtain 
emoluments  to  themselves,  is  bad,  for  omitting  to  show  in  what  respect  the  deed 
was  false  and  firaudulent  R.  v.  Peck,  9  A.  &  £.  686.  An  indictment  stating 
merely  that  the  defendants  conspired  "  by  false,  artful,  and  deceitful  stratagems 
and  contrivances,  as  much  as  in  them  lay,  to  injure,  oppress,  aggrieve,  and  im- 
poverish "  the  prosecutor,  was  too  general  and  indefinite.  R.  v.  Biers,  S  N.  &  M. 
475;  1  A.  &  £.  537,  S.  C.  But  an  indictment  charging  that  the  defendants  con- 
spired *'by  divers  false  pretences  and  subtle  means  and  devices,  to  obtain  and  to 
acquire  to  themselves,  of  and  from  P.  D.  and  C.  D.,  divers  large  sums  of  money  of 
the  respective  moneys  of  the  said  P.  D.  and  CD.,  and  to  cheat  and  defraud  them 
respectively  thereof,"  was  held  sufficient,  for  the  gist  of  the  offence  being  the 
conspiracy,  if  that  &ct  and  its  object  be  stated,  the  particular  means  and  devices 
need  not  be  set  out  R.  v.  Gill,  2  B.  &  Al.  204.  A  cotmt  for  a  conspiracy  which 
charged  that  T.  and  B.  conspired  to  cause  certain  goods  which  had  been  and 
were  imported  and  brought  into  the  port  of  London,  from  parts  beyond  the  seas, 
and  in  respect  whereof  certain  duties  of  customs  were  then  and  there  due  and 
payable  to  the  queen,  to  be  carried  away  from  the  port  and  delivered  to  the 
owners  without  payment  of  a  great  part  of  the  duties,  with  intent  thereby  to  de- 
firand  the  queen,  not  further  describing  the  goods,  or  the  means  of  effecting  the 
object  of  the  conspiracy,  was  held  sufficient  on  motion  in  arrest  of  judgment 
Beg.  r.  Blake,  6  Q.  B.  R.  126  So  an  indictment  charging  conspiracy  ^*  to  de- 
fraud J.  W.  of  divers  goods,  and  in  pursuance  of  the  conspiracy  defrauding  him 
of  divers  goods,  to  wit,  of  the  value  of  £100,"  is  good,  without  specifying  such 
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goods  (1  Chit.  Rep.  698),  and  the  court  in  such  case  will  not^  according  to  the 
English  practice,  call  upon  the  prosecutor  to  deliver  a  particular  of  such  goods  ; 
and  an  indictment  for  conspiracy  to  defraud  divers  persons  seems  sufficient  with- 
out stating  their  names.   R.  v.  Biers,  1  A.  &  £.  837 ;  R.  t^.  De  Berenger,  3  M.  & 
S.  75 ;  3  N.  &  M.  475 ;  4  C.  P.  492.   The  third  count  of  an  indictment  to  obtain 
money  on  false  pretences,  charged  the  offence  in  general  terms  as  a  conspiracy 
to  cheat  the  prosecutor  of  his  money,  without  setting  out  the  false  pretences. 
.  The  evidence  was  that  the  prosecutor  was  told  by  the  defendant  that  the  horses 
in  question  had  been  the  property  of  a  lady  deceased,  and  were  then  the  prop- 
erty of  her  sister,  and  never  had  been  the  property  of  a  horse-dealer,  &c.     All 
these  statements  were  false,  the  defendants  knowing  that  nothing  but  a  belief  of 
their  truth  would  have  induced  the  prosecutor  to  make  the  purchase.     The  con- 
spiracy was  proved ;  it  was  held  that  this  count  was  sufficient,  and  that  it  charged 
an  indictable  offence.   Reg.  v,  Kenrick,  12  Law  J.  N.  S.,  M.  C.  135.   The  fourth 
and  fiilh  counts  of  the  same  indictment  charged  the  obtaining  of  money  by  false 
pretences ;  the  evidence  was  that  the  defendant,  in  order  to  induce  the  prosecutor 
to  make  the  contract  of  purchase,  made  the  false  pretence  aforesaid  respecting 
the  horses  sold,  and  thereby  induced  him  to  buy ;  and  it  was  held  that  the^ 
counts  were  good,  and  that  the  liability  to  action  did  not  of  itself  furnish  any 
answer  to  the  indictment.     lb.    In  O'Connell's  case,  a  count  charging  in  sub- 
stance a  conspiracy  *^  to  cause  and  procure  divers  subjects  to  meet  together  in 
large  numbers,  for  the  unlawful  and  seditious  purpose  of  obtaining,  by  means  of 
the  exhibition  and  demonstration  of  great  physical  force  at  such  meetings, 
changes  in  the  government,  laws,  and  constitution  of  this  realm,"  was  held  by  all 
the  judges  not  to  show  with  sufficient  certainty  the  object  of  the  defendants  to 
be  illegal.    R.  v.  0*Connell,  11  CI.  &  Fin.  15;  9  Jurist  30.     So  in  Maryland, 
an  indictment  charging  first,  an  executed  conspiracy,  falsely,  &c.,  by  wrongftd  and 
indirect  means  to  cheat.,  defraud,  &c.,  the  Bank  of  the  United  States ;  and  sec- 
ondly, charging  a  conspiracy  only  (as  before)  where  one  of  the  defendants  was 
president  of  the  office  of  discount,  &c.,  of  the  bank,  and  another  the  cashier  of  the 
office,  and  another  a  director  of  the  mother  bank,  was  held  to  allege  sufficiently 
in  each  count,  a  punishable  conspiracy  at  common  law.     State  v,  Buchanan,  5 
Har.  &  J.  317.    The  same  doctrine,  in  two  instances,  was  held  in  Pennsylvania. 
Collins  V.  Com.,  3  S.  &  R.  220.     Com.  v,  M'Kisson,  8  S.  &  R.  420.     But  the 
case  which  goes  further  is  one  in  Pennsylvania,  in  which  the  Supreme  Court 
sustained  a  count  which  merely  averred  that  the  defendants  conspired  "to  cheat 
and  defraud  J.  S.  of  the  aforesaid  heifer."    "  There  may  be  confederacies,"  said 
Gibson,  J.,  in  giving  the  opinion  of  the  court,  "  which  are  lawful,  and  you  must 
therefore  set  forth  some  object  of  the  confederates  which  it  would  be  unlawful 
for  them  to  attain  either  singly,  or  which,  if  lawful  singly,  it  would  be  dangerous 
to  the  public  to  permit  to  be  attained  by  the  combination  of  individual  means ; 
for  it  is  the  object  that  imparts  to  the  confederacy  its  character  of  guilt  or  inno- 
cence ;  and  of  the  nature  of  each  object,  and  the  bearing  which  the  various  kinds 
of  it  may  have  on  the  question  in  different  cases,  it  is  at  present  necessary  to  say 
no  more  than  that  where  it  is  the  doing  of  an  act  which  would  be  indictable,  it 
would  undoubtedly  render  the  confederacy  criminal.    But  in  stating  the  object, 
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it  is  unnecessar}'  to  state  the  means  by  which  it  is  to  be  accomplished,  or  the 
acts  that  were  to  be  done  in  pursuance  of  the  original  design ;  they  may  in  fact 
not  have  been  agreed  on.  You  need  not  set  forth  more  of  the  object  than  is 
necessary  to  show  it,  from  its  general  nature,  to  be  unlawful ;  for  that  is  all  that 
is  necessary  to  determine  the  character  of  what  is  in  truth,  essentially  and  ex- 
clusiTely  the  crime,  the  confederating  together ;  and  this  is  proved  by  die  prece- 
dents produced  on  the  part  of  the  commonwealth."  Com.  17.  M'Kisson,  8  S.  & 
R.420. 

Where  the  act  only  becomes  illegal  from  the  means  used  to  effect  it,  so  much 
must  be  stated  as  will  show  its  illegality,  and  charge  the  defendant  with  a  sub- 
stantiYe  offence.  In  an  indictment  for  a  combination  to  marry  paupers,  in  order 
to  throw  the  burden  of  maintaining  them  on  another  parish,  it  is  necessary  to 
show  that  some  threat,  promise,  bribe,  or  other  unlawful  deyice  was  used,  be- 
cause the  act  of  marriage  being  in  itself  lawful,  the  procuring  it  requires  this 
explanation  in  order  to  be  charged  ^  a  crime.  1  A.  &  E.  706,  S.  C. ;  R.  v. 
Fowler,  1  East's  P.  C.  461,  462 ;  R.  v.  Seward,  3  N.  &  M.  557.  In  such  case  it 
28  essential  to  show  the  intent  of  the  combination,  by  stating  that  the  husband 
was  a  pauper,  and  the  wife  legally  settled  in  the  parish  from  which  she  was 
taken.     K  v.  Tanner,  1  Esp.  Bep.  306,  807 ;  R.  v.  Edwards,  8  Mod.  320. 

^Vhere  an  Indictment  charged  the  defendants  with  conspiring  to  cause  goods 
which  had  been  imported,  &c.,  and  in  respect  of  which  certain  duties  of  customs 
were  payable  to  the  queen,  to  be  carried  away  from  port  without  payment  of 
duties,  with  intent  to  defraud  the  queen  in  her  revenue  of  customs,  and  there 
were  also  counts  charging  the  defendants  gener$illy,  with  conspiring  to  defraud 
the  queen  of  duties,  by  false  and  fraudulent  representations  of  the  value  and 
nature  of  the  goods ;  it  was  held,  that  the  gist  of  the  indictment  being  the  con- 
spiracy, the  indictment  was  sufficiently  certain,  without  showing  what  the  goods 
were,  or  what  duties  were  payable  on  them.  R,  v,  Blake,  13  Law  J.  N.  S.,  M. 
C.  131. 

Cg)  It  is  important  to  set  forth  the  names  of  the  parties  to  be  injured,  unless 
a  good  reason  be  given  for  their  non-specificartion.  Thus  in  R.  v.  King  (7  A.  & 
E.  806),  Tindal,  C.  J.,  said :  "  The  second  and  more  important  objection  was, 
that  the  indictment  itself  was  bad ;  and  we  are  all,  upon  consideration,  of  opin- 
ion that  this  objection  must  prevail.  Mr.  Pashley,  for  the  plaintiffs  in  error, 
argned  that  the  indictment  was  bad  because  it  contained  a  defective  statement  of 
the  charge  of  conspiracy ;  and  we  agree  that  it  is  defective.  The  charge  is,  that 
the  defendants  below  conspired  to  cheat  and  defraud  divers  liege  subjects,  being 
tradesmen,  of  their  goods,  &c. ;  and  the  objection  is  that  these  persons  should 
have  been  designated  by  their  Christian  and  surnames,  or  an  excuse  given,  such 
as  that  their  names  are  to  the  jurors  unknown ;  because  this  allegation  imports 
that  the  intention  of  the  conspirators  was  to  cheat  certain  indefinite  individuals, 
who  must  always  be  described  by  a  name,  or  a  reason  given  why  they  are  not ; 
and,  if  the  conspiracy  was  to  cheat  indefinite  individuals,  as  for  instance  those 
whom  they  should  afterwards  deal  with  or  afterwards  fix  upon,  it  ought  to  have 
been  described  in  appropriate  terms,  showing  that  the  objects  of  the  conspiracy 
were,  at  the  time  of  making  it,  unascertained,  as  was  in  fact  done  in  the  case  of 
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I 

(608)  Second  count.  Conspiracy  with  overt  act 
That  the  said  defendants,  being  such  persons  as  aforesaid,  and 
devising  and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c, 
at,  &a,  fraudulently,  maliciously,  and  unlawfully  did  conspiie, 
combine,  confederate,  and  agree  together,  between  and  amongst 
themselves,  &c.  {as  in  first  county  and  proceed  to  state  overt  act,  as 
follows) :  And  the  inquest,  &c.,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  defendants,  together  with  the  said  evil  dis- 
posed persons,  in  execution  of  the  said  last  mentioned  prem- 
ises, and  in  pursuance  of  the  said  conspiracy,  combination,  and 
agreement,  between  and  amongst  them  as  aforesaid,  afterwards, 
to  wit,' on,  &c.,  at,  &c.,  did(A)  {setting  forth  overt  act),  against, 
&c    ( Conclude  as  in  book  1,  chapter  3.) 

Rex.  t;.  De  Berenger  (3  M.  &  S.  67),  and  the  Queen  v.  Peck  (9  A.  &  E.  686) ;  it 
was  argued  that,  if,  on  the  trial  of  this  indictment,  it  had  appeared  that  the  inten- 
tion was  not  to  cheat  certain  definite  individuals,  but  such  as  the  conspirators 
should  afterwards  trade  with  or  select,  they  would  hayo  been  entitled  to  an 
acquittal ;  and  we  all  agree  in  this  view  of  the  case,  and  think  that  the  reasons 
assigned  against  the  validity  of  this  part  of  the  indictment  are  correct."  See 
folly  under  this  head  Wh.  C.  L.  §  2849. 

(Ji)  It  is  usual  to  set  out  the  overt  acts,  that  is  to  say,  those  acts  which  may 
have  been  done  by  any  one  or  more  of  the  conspirators,  in  pursuance  of  the  con- 
spiracy, and  in  order  to  effect  the  common  purpose  of  it ;  but  this  is  not  abso- 
lutely requisite  if  the  indictment  charge  what  is  in  itself  an  unlawfol  conspiracy. 
R.  V,  Seward,  1  A.  &  E.  706 ;  8  N.  &  M.  667,  S.  C. ;  and  see  R  v.  Gill,  2  B.  & 
Al.  204;  1  East  P.  C.  461.  The  offence  is  complete  on  the  consummation  of 
the  conspiracy,  and  the  overt  acts,  though  it  is  the  practice  to  set  them  forth, 
may  be  either  regarded  as  matters  of  aggravation,  or  discharged  as  surplusage. 
O'Connell  v.  R.,  11  CL  &  Fin.  16 ;  Collins  v.  Com.,  8  S.  &  R.  220;  State  r. 
Buchanan,  6  Har.  &  J.  317;  State  v.  Cawood,  2  Stew.  860.  See  Wh.  C.  L. 
§  2887,  &c. 

How  far  the  overt  acts  can  be  taken  in  to  aid  the  charging  part,  was  consid- 
ered by  Tindal,  C.  J.,  in  the  Exchequer  Chamber,  in  King  v.  R.,  7  A.  &  £. 
807. 

*'  But  it  was  then  urged  by  the  learned  counsel  for  the  crown  that,  supposing 
these  objections  to  be  well'  founded,  this  defect  in  the  allegation  of  the  conspir- 
acy was  cured  by  referring  to  the  whole  of  the  indictment  the  part  stating  the 
overt  acts,  as  well  as  that  stating  the  conspiracy ;  and  Rex  v.  Spragge  (2  Burr. 
999)  was  cited  as  an  authority,  that  the  whole  ought  to  be  read  together.  The 
point  decided  in  that  case  appears  to  have  been  merely  this,  that,  in  an  indict- 
ment for  a  conspiracy,  though  the  conspiracy  be  insufficiently  charged,  yet,  if  the 
rest  of  the  indictment  contains  a  good  charge  of  a  misdemeanor,  the  indictment 
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(609)  CaiMpiraey  to  rob. 
That  defendants  being  persons  of  evil  minds  and  dispositions 
(with  divers  others,  &c.),  on,  &c.,  at,  &c.,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate  and  agree  together  in  and 
upon  one  A.  B.,  in  the  peace  of  God  and  of  the  commonwealth 
then  and  there  being,  feloniously  to  make  an  assault,  and  him 
the  said  A.  B.  in  bodily  fear  and  danger  of  his  life  then  and  there 
feloniously  to  put,  and  the  goods  and  chattels,  moneys  and  prop- 
erty of  the  said  A.  B.,  from  the  person  and  against  the  will  of 
the  said  A.  B.,  then  and  there  feloniously  and  violently  to  steal, 
take,  and  carry  away,  to  the  evil  example,  &c. 

is  good.  Lord  Mansfield  distinguishes  between  the  allegation  of  the  unexecuted 
conspiracy  to  prefer  an  indictment,  as  to  the  sufficiency  of  which  he  gave  no 
opinion,  and  that  of  the  actual  preferring  of  the  indictment  maliciously  and  with- 
out probable  cause,  which  he  calls  a  complete  conspiracy  actually  carried  into 
execution;  and  ^lis  he  holds  to  be  clearly  sufficient;  and  no  doubt  it  was 
so ;  £>r,  rejecting  the  averment  of  the  unexecuted  conspiracy,  the  indictment 
ondoabtedly  contained  a  complete  description  of  a  common  law  misdemeanor. 
King  V.  R.,  7  A.  &  E.  806,  808. 

'^  But  if  we  examine  the  allegations  in  this  indictment,  there  is  no  sufficient 
description  of  any  act,  done  ailer  the  conspiracy,  which  amounts  to  a  misde- 
meanor at  common  law.  None  of  the  overt  acts  are  shown  by  proper  averments 
to  be  indictable.  The  obtaining  goods,  for  instance,  from  certain  named  indi- 
Tidoab  upon  credit,  without  any  averment  of  the  use  of  false  tokens,  is  not  an 
indictable  misdemeanor;  and,  if  it  is  that,  because  it  is  averred  to  have  been 
done  in  pursuance  of  the  conspiracy  before  mentioned,  it  must  be  taken  to  be 
equivalent  to  an  averment  that  the  conspiracy  was  to  cheat  the  named  individ- 
uals of  their  goods  ;  tlie  answer  is,  first,  that  it  does  not  necessarily  follow,  be- 
cause the  goods  were  obtained  in  pursuance  of  the  conspiracy  to  cheat  some  per- 
sons, that  the  conspiracy  was  to  cheat  the  persons  from  whom  the  goods  were 
obtained;  they  might  have  been  obtained  from  A.,  in  the  execution  of  an  ulte- 
rior purpose  to  cheat  B.  of  his  goods.  And,  secondly,  another  answer  is,  that, 
if  the  averment  is  to  be  taken  to  be  equivalent  to  one,  that  the  goods  were  ob- 
tained from  the  named  individuals  in  pursuance  of  an  illegal  conspiracy  to  cheat 
and  defraud  those  named  individuals  of  their  goods,  it  would  still  be  defective 
as  not  containing  a  direct  andposUioe  averment  that  he  did  conspire  to  cheat 
and  defimid  those  persons,  which  an  indictment  for  a  conspiracy,  where  the  con- 
spiracy itself  is  the  crime,  ought  certainly  to  contain.  The  averment  describ- 
ing the  offence  ought  to  be  direct  and  positive."     See  Wh.  C.  L.  §  23S7,  .&c. 
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(610)  Conspiracy  to  murder^  with  an  attempt  to  induce  a  third  party 

to  take  part  in  the  %ame.{i) 
That  H.  D.,  late  of,  &c.,  and  J.  S.,  late  of,  &c.,  not  having  the 
fear  of  God  before  their  eyes,  but  being  moved  and*  seduced  by 
the  instigations  of  the  devil,  on,  &c.,  at,  &c.,  did  intend,  com- 
bine, conspire,  and  agree  together  a  certain  F.  M.,  in  the  peace  of 
God  and  this  commonwealth  then  and  there  being,  feloniously 
to  kill  and  murder;  and  the  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  present,  that  the  said  H. 
D.  and  J.  S.,  in  the  prosecution  of  such  their  wicked  and  diaboli- 
cal intention  and  agreement,  at  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  aforesaid,  did 
labor  and  instigate,  solicit,  entice,  and  endeavor  to  persuade  a 
certain  T.  O.  to  aid,  assist,  and  abet  them  the  said  H.  and  J.  in 
accomplishing  and  fulfilling  their  said  wicked  intentions,  and  in 
the  felony  and  murder  by  them  intended  to  be  committed.  A.nd 
the  jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid, 
do  further  present,  that  the  said  H.  D.,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  and  within  the  jurisdiction  of  this 
court,  in  the  further  prosecution  of  such  his  wicked  intentions 
aforesaid,  did  offer  and  promise  to  give  unto  the  said  T.  O.  a 
new  suit  of  wearing  apparel  and  six  hundred  dollars,  if  he  the 
said  T.  would  admit  him  the  said  H.,  secretly  and  in  the  night- 
time, into  the  dwelling*house  of  the  said  F.  M.,  that  he  the  said 
H.  might  then  and  there  feloniously  kill  and  murder  the  said  F. 
]VL,  to  the  evil  example,  &c.,  and  against,  &c.  {Qmclude  as  in 
book  1,  chapter  3.) 

(611)  Conspiring  to  cheat  prosecntor  by  divers  false  pretences  and 

subtle  means.     First  count (j) 
That  T.  K.  the  elder,  late  of,  &c,  horse-dealer,  and  T.  K.  the 
younger,  late  of,  &c.,  horsse-dealer,  being  evil  disposed  persons, 

(t)  From  Mr.  Bradford's  Precedents. 

(J)  R.  I?.  Kenrick,  5  A.  &  E.  N.  S.  49.  This  count,  which  is  substantially 
the  same  with  that  of  R.  v.  Gill  (2  B.  &  Al.  204),  is  fully  discussed  in  the  note  at 
the  beginning  of  this  chapter.  In  the  present  case,  Lord  Denman  said :  "  This 
was  an  indictment  for  a  conspiracy,  containing  five  counts.  Of  these  the  two 
last  were  given  up  by  the  counsel  for  the  prosecution,  on  account  of  an  objection 
wholly  unconnected  with  that  made  to  the  others  now  to  be  considered.  The 
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and  seeking  to  get  their  living  by  yarious  sabtle,  fraudulent,  and 
dishonest  practices,  on,  &c.,  with  force  and  arms,  at,  &c.,  to- 

third  ran  in  the  following  form.  (His  lordship  then  read  the  third  count.)  The 
fourth  and  fifth  charged  the  defendants  with  obtaining  money  by  false  pretences, 
which  were  set  forth. 

^  It  was  contended,  in  the  first  place,  that  the  third  count  was  bad  by  reason 
of  uncertainty,  as  giving  no  notice  of  the  ofience  charged.  The  whole  law  of 
conspiracy,  as  it  has  been  administered  at  least  for  the  last  hundred  years,  has 
been  thus  called  in  question ;  for  we  have  sufficient  proof  that  during  that  pe- 
riod any  combination  to  prejudice  another  unlawfully,  has  been  considered  as 
constitnting  the  ofience  so  called.  The  ofience  has  been  held  to  consist  in  the 
conspiracy,  and  not  in  the  facts  committed  for  carrying  it  into  efiect ;  and  the 
chaige  has  been  held  to  be  sufficiently  made  in  general  terms  describing  an  un- 
lawful conspiracy  to  efiect  a  bad  purpose. 

^'This  form  of  indictment  was  formally  questioned  in  Rex  v.  Gill  (2  B.  &  Al. 
204),  and  was,  upon  discussion,  held  good ;  nor  has  that  decision  been  overruled. 
The  indictment  in  Rex  v.  Eccles,  stated  in  a  note  there,  is  equally  general. 

"  Tliere  have  not  been  wanting  occasions  when  learned  judges  have  expressed 
regret  that  a  charge  so  little  calculated  to  inform  a  defendant  of  the  facts  in- 
tended to  be  proved  upon  him,  should  be  considered  by  the  law  as  well  laid. 
All  who  have  watched  the  proceedings  of  courts  are  aware  that  there  is  danger 
of  injustice  from  calling  for  a  defence  against  so  vague  an   accusation ;   and 
judges  of  high  authority  have  been  desirous  of  restraining  its  generality  within 
some  reasonable  bounds.     The  ancient  form,  however,  has  kept  its  place,  and 
the  expedient  now  employed  in  practice  of  furnishing  defendants  with  a  partic- 
ular of  the  facts  charged  upon  them,  is  probably  efiectual  for  preventing  surprise 
and  unfair  advantages.     Doubts  have  also  been  expressed  how  far  an  indict- 
ment for  conspiracy  may  be  maintained  where  the  object  of  it  was  of  a  very 
trivial  natnre,  or  where  the  whole  matter  might  be  thought  to  sound  in  damage, 
not  in  crime.     Lord  Ellenborough,  in  Rex  v.  Turner  (13  East  228),  would  not 
permit  parties  to  be  convicted  of  a  conspiracy  for  effecting  so  slight  an  object 
as  a  trespass  by  following  the  game  on  another's  land.    The  same  learned  judge, 
in  Rex  v.  Pywell  (1  Stark.  N.  P.  C.  4t)2),  stopped  the  case  on  the  trial  of  an  in- 
dictment for  a  conspiracy,  where  the  fraud  to  be  accomplished  appeared  to  bo 
such  as  would  more  properly  be  the  foundation  of  a  civil  action  on  the  warranty 
of  a  horse.    But  if,  in  the  case  of  Rex  v.  Turner  (13  East,  228),  the  meditated  in- 
jury, instead  of  ending  with  a  trespass,  had  been  planned  for  the  purpose  of 
seizing  the  land  owner,  or  driving  him  from  the  country,  we  have  no  reason  to 
think  that  the  learned  judge  would  have  condemned  an  indictment  for  a  con- 
spiracy to  efiect  that  object.    In  the  case  of  Rex  v,  Pywell  (1  Stark.  N.  P.  C. 
402),  the  acquittal  was  directed,  not  because  an  action  might  have  been  brought 
on  a  warranty,  but  because  one  of  the  two  defendants,  though  acting  in  the  sale, 
was  not  shown  to  have  been  aware  that  a  fraud  was  practised.     His  lordship 
9aid,  <  that  no  indictment  in  a  case  like  this  could  be  maintained  without  evi- 
dence of  concert  between  the  parties  to  efi'ectuate  a  fraud.'    Lord  Tenterden 
ab»  is  supposed  to  have  thrown  some  doubt  on  the  common  form  of  indictment 
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gether  with  divers  other  evil  disposed  persons,  anlawfally,  firaod- 
ulently,  and  deceitfully  did  combine,  conspire,  confederate,  and 
agree  together,  by  divers  false  pretences  and  subtle  means  and 
devices  to  obtain  and  acquire  to  themselves,  of  and  firom  one  G. 
W.  F.,  divers  large  sums  of  money,  of  the  moneys  of  the  said 
G.  W.  F.,  and  to  cheat  and  defraud  him  thereof,  to  the  great 
damage  of  the  said  G.  W.  F.,  to  the  evil  example,  &c.,  and 
against,  &c.     ( Conclvde  as  in  book  1,  chapter  3.) 

Second  count. 

Like  the  firsts  except  that  the  conspiracy^  Jji^c.^  was  alleged  to  be 
"  to  obtain  and  acquire  to  the  said  T.  K.  the  elder "  (only),  of 
and  from  the  said  G.  W.  F.,  &c. 

TT^ird  count 
{Like  the  second,  only  substituting) :  "  T.  K.  the  younger," ybr 
"  T.  K.  the  elder." 

(6 Hi)   Conspiracy  to  cheat  by  fraudulent  devices  and  conirivanees 
and  divers  false  pretences.(J^) 

That  A.  B.  and  C.  D.,  on,  &c.,  at,  &c.,  unlawfully  and  fraud- 
ulently, did  combine  confederate,  and  conspire   together  with 

for  conspiracy  in  Rex  v.  Fowle  (4  C.  &  F.  592)  ;  but  the  indictment  there  de- 
parted from  the  common  form,  charging  a  conspiracy  <  to  cheat  and  defraud  ^die 
just  and  lawful  creditors '  of  F.,  but  not  saying,  <  of  their  moneys,'  or  of  anjrthing. 
This  objection  could  not  have  escaped  that  learned  judge,  though  two  others 
only,  and  those  less  weighty,  are  ascribed  to  him  by  the  reporter;  that  it  does 
not  state  what  was  to  be  done,  or  who  was  to  be  defrauded.  Even  that  indict- 
ment, however,  he  permitted  to  be  tried ;  and  the  defendants  were  acquitted  for 
want  of  evidence.  If  they  had  been  conyicted,  and  the  judgment  arrested,  the 
case  of  Rex  u.  Gill  (2  B.  &  Al.  204)  would  have  remained  untouched.  Nor  does 
Lord  Tenterden  say  anything  which  indicates  his  dissatisfaction  with  it  The 
indictments  in  Rex  v.  Richardson  (1  M.  &  Rob.  402),  and  Regina  v.  Feck  (9  A« 
&  E.  686),  which  were  held  bad,  were  satis&ctorily  distinguished  in  the  argu- 
ment, from  that  in  Rex  v.  Gill,  2  B.  &  Al.  204." 

(yi)  This  count  was  sustained  in  K  v.  Hudson,  8  Cox,  C.  C.  305,  by  the 
Court  of  Criminal  Appeal.  FoUock,  C.  B.,  said :  *<  We  are  aU  of  opinion  that 
the  conviction  on  the  third  count "  (that  given  above)  ^  is  good,  and  ought  to  be 
supported.  The  count  is  in  the  usual  form,  and  it  is  not  necessary  that  the 
words  *  false  pretences'  stated  in  it  should  be  understood  in  the  technic&I 
sense  contended  for  by  Mr.  Price."  And  Channell,  B.,  said,  *'  If  the  count  had 
said  merely,  to  conspire,  and  had  omitted  the  words  *  by  Mae  pretences,'  it 
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divers  other  persons  to  the  jurors,  &cc,y  unknown,  by  divers  un- 
lawful and  fraudulent  devices  and  contrivances,  and  by  divers 
false  pretences,  unlawfully  to  obtain  from  E.  F.  the  sum  of  £2 
10s,  of  the  money  of  the  said  E.  F.,  &c.,  and  unlawfully  to  cheat 
and  defraud  the  said  E.  F.,  &c.,  of  the  same.  ( Conclude  as  in 
bookly  chapter  3.) 

(612)  Can9piract/  to  defraud  by  means  of  false  pretences  and  false 
writings  m  the  form  and  similitude  of  bank  notes  ;  the  overt 
act  being  the  uttering  a  note  purporting  to  be  a  promissory 
note,  ^c,  and  to  have  been  signed,  ^e.{k) 

That  T.  C.  and  A.  B.,  &c.,  on,  &c.,  at,  &c.,  falsely,  unlawfully, 
and  wickedly  did  conspire,  combine,  confederate,  and  agree  among 

wonld  have  been  good."  In  the  argument,  Mr.  Price,  for  the  defendants,  argued 
that  to  sustain  this  count,  "  the  evidence  should  have  shown  such  a  false  pretence 
u  per  se  would  constitute  the  ordinary  misdemeanor  of  fidse  pretences ; "  but 
this  was  negatived  bj  the  court  in  the  words  above  given. 

(k)  Collins  V.  Com.,  3  S.  &  R.  220. 

Illghman,  C.  J. :  *'  It  is  said,  that  it  is  no  offence  to  conspire  to  defraud  peo- 
ple bj  notes  purporting  to  have  been  promissory  notes,  and  to  have  been  signed, 
&c ;  because  nobody  could  be  imposed  on,  unless  the  nof e  purported  to  be  a 
promissory  note  at  the  time  of  passing  it  This  is  a  nice  distinction.  It  would 
have  been  more  proper  to  have  said,  purporting  to  be  9l  promissory  note,  &c. ; 
bat,  as  to  the  expressions,  to  have  been  signed,  &c.,  they  are  strictly  proper,  be- 
cause the  act  of  signing  was  previous  to  the  act  of  passing,  and  therefore,  when 
pftseed,  the  notes  did  in  truth  purport  to  have  been  signed.  But  there  are  other 
expressions  charging  an  unlawful  conspiracy ;  the  plan  is  described  as  an 
^leement,  confederacy,  &c.,  to  defraud,  by  means  of  false  pretences  and  false 
writings  in  the  form  and  simililude  of  bank  notes,  &c.,  so  that  upon  the  whole  it 
safficiently  appears,  that  there  was  an  unlawful  conspiracy.  Besides,  the  overt 
act  is  charged  with  strict  propriety ;  the  note  uttered  and  paid  to  Preston  is  de- 
scribed as  purporting  to  be  a  promissory  note,  &c.,  and  to  have  been  signed,  &c. 
Bat  it  is  objected,  that  the  passing  of  this  note  was  the  act  of  Collins  alone,  for 
which  the  other  defendants  are  not  answerable.  It  would  have  been  so,  had  it 
not  been  done  in  pursuance  of  the  project  in  which  they  were  all  engaged ;  but 
it  is  laid  in  the  indictment  as  having  been  done,  ^  according  to  and  in  pursuance 
of  the  conspiracy,  combination,  confederacy,  and  agreement  among  themselves 
had,  as  aforesaid,'  &c.  The  act  of  one,  therefore,  is  to  be  considered  as  the  act 
of  alL  It  is  also  objected,  that  it  does  not  appear  that  Preston  was  defrauded 
of  any  money,  or  other  property.  That  is  of  no  importance;  the  note  was  paid 
to  him  for  the  purpose  of  defrauding  him,  which  makes  the  offence  complete, 
whedier  he  was  actually  defrauded  or  not." 

Gibson  J. :  "  In  this  indictment  the  fact  of  confederating  is  the  gist  of  the  of- 
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themselves  to  deceive  and  defraud,  and  to  cause  to  be  deceived 
and  defrauded,  divers  of  the  citizens  of  the  Ck>mmonwealth   of 

fence.  The  oyert  acts  charged  to  have  heen  done  in  parsaance  of  the  conspiracy 
are  only  matters  of  aggravation,  and  not  necessary  to  the  consummation  of  the 
crime ;  wluch  would  he  well  laid  if  all  the  oveit  acts  were  omitted.  If  tJiis 
were  an  indictment  for  cheating,  instead  of  conspiring  to  cheat,  the  argument 
in  hehalf  of  the  defendant  below  might  possibly  have  weight :  but  I  am  not 
aware  that  in  a  case  like  the  present,  it  is  at  all  necessary  to  set  out  the  false 
tokens  or  pretences  with  which  the  cheat  was  intended  to  be  effected.  A  con- 
federacy to  cheat,  generally,  would  be  indictable  before  any  means  should  be 
devised  to  carry  the  unlawful  purpose  into  execution.  Regina  v.  Best,  2  Ld. 
Raym.  1167.  And  where  the  act  is  unlawful,  there  is  no  occasion  to  state  tlie 
means  by  which  it  is  to  be  effected ;  but  where  it  only  becomes  illegal  from  tlie 
means  employed  to  execute  it,  so  much  must  be  stated  as  will  show  its  illegality. 
In  the  Crown  Circuit  Companion,  there  is  a  precedent  of  an  indictment  against 
the  curate  and  ofBcers  of  a  parish,  for  a  conspiracy  to  cheat  sufferers  by  fire 
out  of  money  collected  by  a  brief  for  their  use ;  in  which  the  fraudulent  intent 
is  stated  generally,  without  specifying  any  preconcerted  means  of  carrying  it 
into  effect.  And  in  8  Chitty's  Criminal  Law,  615,  there  is  a  count  for  a  general 
conspiracy  to  defraud,  without  stating  any  overt  act  But  if  it  were  necessary 
to  set  forth  the  nature  of  the  false  pretences,  this  indictment  contains  a  sufficient 
description  of  them,  even  if  the  part  objected  to  were  struck  out.  To  say  that 
the  defendant  defrauded  *  divers  of  the  citizens  of  Pennsylvania  of  great  sums  of 
money,  by  means  of  false  pretences,  and  false,  illegal,  and  unauthorized  paper 
writings  in  the  form  and  similitude  of  bank  notes,  which  paper  writings  were  of 
no  value,'  would  be  a  sufficient  description  of  the  &lse  pretences,  in  an  indict- 
ment for  cheating.  But  it  is  objected,  that  these  writings  are  further  described 
as  purporting  to  Jiavt  been  promissory  notes  for  the  payment  of  money,  and  to 
'  have  been  signed,  &c.,  without  any  averment  that  they  were  so  at  the  time  the 
confederacy  was  formed  ;  and,  consequently,  that  it  does  not  appear  that  those 
writings,  unaided  by  false  representation,  could  be  effectual  instruments  in  the 
execution  of  the  fraudulent  design,  which,  if  effected  by  a  naked  lie,  would  not 
be  indictable  as  a  cheat.  But  that  conclusion  does  not  follow.  A  c^ounterfeit 
bank  note,  although  without  a  signature,  and,  although  it  should  not  strictly 
purport  to  be  a  promissory  note  for  the  payment  of  money,  may,  very  readily^ 
be  the  successful  means  of  perpetrating  a  fraud  on  the  unwary,  who  are  aa 
much  under  the  protection  of  the  law  as  the  most  acute.  In  Grover^s  case 
(Sayer  Rep.  206),  the  defendant  was  indicted  for  cheating,  by  assuming  the 
character  of  a  merchant,  and  producing  *  to  I.  S.  several  paper  writings,  which 
he  falsely  affirmed  to  be  letters  from  Spain,  containing  commissions  for  jewels, 
&c.,  to  the  amount  of  £4,000,  by  means  whereof  he  got  into  his  hands  two 
watches,  the  property  of  I.  S.,*  without  any  distinct  averment  that  the  paper 
writings  purported  to  be  such  ;  and  it  was  held  good.  But  taking  it  that 
the  law  would  be  otherwise  if  this  were  an  indictment  for  cheating,  would 
a  conspiracy  be  less  criminal  in  legal  estimation,  because  the  means  agreed 
on  to  carry  the  unlawful  design  into  execution  were  not  like  to  prove  effect^ 
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Pennsylvania,  of  great  sums  of  money,  by  means  of  false  pre- 
tences, and  false,  illegal,  and  unauthorized  paper  writings  in  the 
form  and  similitude  of  bank  notes,  which  said  paper  writings 
were  of  no  value,  and  purported  to  have  been  promissory  notes, 
bearing  different  dates,  for  the  payment  of  divers  sums  on  de- 
mand, by  the  Ohio  Exporting  and  Importing  Company,  at  their 
bank  in  Cincinnati,  and  to  have  been  signed  by  Z.  S.  as  pres- 
ident, and  J.  L.  as  cashier ;  when,  in  verity  and  in  truth,  no  such 
banking  company  existed,  and  that  according  to  and  in  pursu- 
ance of  the  conspiracy,  combination,  confederacy,  and  agree- 
ment among  themselves  had  as  aforesaid,  the  said  T.  C.  after- 

uai  ?  It  is  no  excuse  for  a  conspiracy  to  carry  On  a  malicious  prosecution, 
that  the  indictment  was  defective,  or  that  the  court  before  whom  it  was  found 
had  no  jurisdiction  ;  although,  in  either  case,  the  defendant  never  was  in  jeop- 
ardy. Hawk.  b.  1,  c.  72,  s.  3.  The  devising  of  means  is  not  a  constituent  part 
of  the  ofience,  but  an  act  done  in  pursuance  of  the  original  design.  This  remark 
also  applies  to  the  remaining  objections,  which  relate  to  the  manner  of  setting 
forth  a  variety  of  instances  of  fraud,  actually  perpetrated  by  means  of  the  simu- 
lated paper  writings  before  described ;  and  not  to  the  original  hatching  of  the 
plot  On  the  second  point  I  concur  with  the  rest  of  the  court :  the  law  has  been 
frequently  settled  as  stated." 

Dnncan,  J. :  "  It  is  objected,  that  the  fact  as  charged  is  not  indictable;  that 
the  sentence  is  erroneous.    The  objection  is,  that  the  indictment  states  that  the 
notes  purported  to  have  been  signed  and  to  have  borne  date  at  different  days, 
in  the  past  tense ;  and  though  they  might  have  purported  to  be  so,  that  it  did 
not  necessarily  follow  that  they  were  so  when  they  were  uttered  and  passed. 
Hie  conspiracy  was  to  '  cheat  and  defrtiud,  by  certain  papers  purporting  to  have 
been  signed  by  certain  persons,  and  at  certain  times ;  and  that  Collins,  in  pur- 
saance  of  this  conspiracy,  did  utter  and  pay  these  papers,  purporting  to  have 
been  so  signed  and  so  to  bear  date ; '  this  appears  to  me  a  sufficient  and  satis- 
factory setting  forth  of  these  papers.    It  was  not  necessary  to  set  them  forth 
verbatim ;  it  was  only  necessary  to  state  what  they  purported  to  be.    The  alle- 
gation is,  that  they  purported  to  be  what  they  were  not    That  is  the  substance 
of  the  offence,  and  it  is  substantially  charged.    It  is  again  objected,  that  the  act 
done  by  Collins  is  not  the  act  which  the  defendants  are  alleged  to  have  con- 
spired to  do.    Now  the  conspiracy  was  to  deceive  and  defraud  divers  citizens 
of  tlus  commonwealth  by  means  of  these  papers,  and  the  charge  is,  that  Collins 
did,  in  pursuance  of  such  conspiracy,  &c.,  utter  and  pay ;  the  overt  act  laid  was 
the  act  they  combined  to  do.    It  was  not  a  conspiracy  to  commit  one  act  of 
fraud  on  an  individual,  but  on  all  on  whom  they  could  practise  this  imposition. 
It  is  further  objected,  that  no  actual  fr^ud  is  alleged  to  have  been  perpetrated. 
The  act  of  fraud  was  his  uttering  and  paying  these  notes ;  they  were  uttered 
and  paid  as  good  and  genuine  notes  of  a  certain  banl^,  the  defendant  well  know- 
ing there  was  no  such  bank." 
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wards  did  fraudalently,  unlawfully,  and  deceitfully  offer  and  pay 
to  one  J.  P.,  for  the  purpose  of  deceiving  and  defrauding  him 
the  said  J.,  for  and  as  a  good,  genuine,  and  lawful  bank  note, 
one  of  the  aforesaid  false,  illegal,  and  unauthorized  paper  writ- 
ings in  the  form  and  similitude  of  a  bank  note,  partly  written 
and  partly  printed,  purporting  to  be  a  promissory  note  for  the 
payment  of  ten  dollars  by  the  Ohio  Exporting  and  Importing 
Company,  to  N.  W.,  or  bearer,  on  demand,  at  their  bank  in  Cin- 
cinnati, bearing  date  the  fifteenth  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixteen,  and  to  have 
been  signed  by  Z.  S.  as  president,  and  J.  L.  as  cashier,  be  the 
said  T.  C.  then  and  there,  to  wit,  on,  &c.,  well  knowing  that 
no  such  bank  existed,  at  Cincinnati  or  elsewhere,  as  the  Ohio 
Exporting  and  Importing  Company,  and  that  the  said  note,  pur- 
porting to  be  a  bank  note  issued  by  the  said  company,  was  of  no 
value,  &c. 

(618)   Conspiracy  to  cheat  prosecutor  by  inducing  him  to  h%iy  a  bad 

note. 

That  B.,  late  of  and  W.,  late  of  &c.,  being  persons 

of  wicked  and  fraudulent  minds  and  dispositions,  and  wickedly 
devising  and  intending  to  cheat  and  defraud  the  said  O.  D.  of 
his  money,  goods,  chattels,  and  property,  on  at  G.,  in  the 

County  of  W.  aforesaid,  unlawfully,  wickedly,  and  deceitfully 
did  conspire,  combine,  confederate,  and  agree  together  to  cheat 
and  defraud  the  said  O.  D.  of  his  money,  goods,  chattels,  and 
property  as  aforesaid,  under  a  false  and  deceitful  color  and  pre- 
tence of  said  B/s  securing  to  be  paid  unto  the  said  O.  D.  three 
hundred  and  forty-one  dollars  and  thirty  cents,  by  indorsing  and 
transferring  to  the  said  O.  D.  a  certain  promissory  note  made  by 
one  M.  G.,  by  which  note  the  said  M.  G.  promised  to  pay  B.,  or 
order,  three  hundred  and  forty-one  dollars  and  thirty  cents  on 
demand  ;  and  the  jurors,  &c.,  do  further  present,  that  the  said  B.> 
in  pursuance  of  and  according  to  the  said  conspiracy,  did  on 
(at  in  the  county  of  aforesaid),  wickedly  and 

fraudulently  pretend  to  the  said  O.  D.  that  the  said  M.  G.  was 
solvent  and  able  to  pay  the  said  note,  and  that  the  said  O.  B* 
would  be  in  no  danger  of  losing  the  sum  of  money  contained  in 
said  note  by  taking  the  assignment  thereof,  at  the  risk  of  the  said 
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O.  D.  collecting  the  contents  from  the  said  M.  G.,  without  resort- 
ing to  the  said  B.  as  indorser,  and  that  the  said  W.,  in  further 
pursaance  of,  and  according  to  the  conspiracy  aforesaid,  after- 
wards, to  wit,  on  at  aforesaid,  falsely  and  deceitfully 
represented  to  the  said  O.  D.  that  he  the  said  W.  was  the  said 
M.  6.,  the  maker  of  the  said  note,  and  that  the  said  W.  had 
then  two  hundred  dollars  in  money  for  the  purpose  of  paying  in 
part  the  contents  of  said  note,  and  that  in  case  the  said  O.  D. 
would  purchase  the  said  note  of  the  said  B.,  he  the  said  W. 
would  thereupon  immediately  pay  the  sum  of  two  hundred  dol- 
lars to  the  said  O.  D.,  in  part  payment  of  the  said  note,  and 
would  pay  the  remainder  in  a  short  time  thereafter.  And  the 
jurors  aforesaid,  upon  their  oath,  &c.,  do  further  present,  that  the 
said  B.,  in  further  pursuance  of,  &c.,  the  said  conspiracy,  assigned 
and  transferred  said  note,  &c.,  by  force  of  the  said  false  pre- 
tences hereinbefore  mentioned,  and  that  he  the  said  B.,  in  further 
pursuance  of,  and  according  to  said  conspiracy,  by  means  of  said 
false  pretences,  and  by  force  of  said  assignment  and  transfer  of 
said  note,  did  wickedly  and  fraudulently  obtain  from  the  said  O. 
D.  one  horse,  of  the  value  of  thirty  dollars,  a  wagon,  of  the  value 
of  thirty  dollars,  &c.,  of  the  goods  and  chattels  of  the  said  O.  D. ; 
whereas,  in  truth  and  in  fact,  the  said  M.  G.  was  then  and  there 
insolvent,  and  not  able  to4)ay  the  money  contained  in  the  said 
note,  which  they  the  said^B.  and  W.  then  and  there  well  knew ; 
and  whereas,  in  truth  and  fact,  the  said  W.  was  not  the  maker  of 
the  said  note,  nor  liable  to  pay  the  same,  as  was  falsely  pretended 
by  the  said  W.  to  the  said  O.  D.,  as  they  the  said  B.  and  W.  then 
and  there  well  knew;  to  the  great  injury  and  damage  of  the  said 
0.  D.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.)(i) 

(0  People  V.  Barrett  and  Ward,  1  Johns.  R.  66.  On  this  indictment,  in  con- 
sequence of  the  suddenly  discovered  absence  of  material  testimony,  the  court,  on 
application  of  the  district  attorney,  withdrew  a  juror  against  the  defendants' 
consent  On  a  subsequent  day  they  were  tried  and  convicted  on  the  same  in- 
dictment, but  on  error  to  the  Supreme  Court  the  judgment  below  was  reversed, 
and  they  were  discharged.  Being  afterwards  reindicted  in  a  new  bill.,  they 
answered  autrefois  acquity  to  which  the  attorney-general  replied  nul  tiel  record. 
However  irregular  this  plea  was  under  the  circumstances,  —  the  proper  course 
now  being,  in  such  case,  to  demur  to  the  plea, — the  validity  of  the  present 
indictment  was  brought  before  the  court.  The  prosecution  rested  on  the 
alleged  inadequacy  of  the  first  indictment  to  sustain  a  verdict.    After  a  very 
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(614)   Ho  cheat  btf  indirect  means^  ^c,  with  overt  acts  charging  faiUe 

pretences,  ^c.{m) 
That  H.  G.,  C.  L.,  W.  W.,  R.  W.,  and  F.  W.,  &c,  being 
wicked  and  evil  disposed  persons  as  aforesaid,  and  devising  and 
contriving,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c.,  unlawfally, 
falsely,  fraudulently,  and  deceitfully  did  conspire,  combine,  con- 
federate, and  agree  together  unlawfully  and  by  indirect  means  to 
obtain,  acquire,  and  get  into  their  hands  and  possession,  of  and 
from  one  G.  P.  R.,  certain  bills  of  exchange  accepted  by  the  said 
G.  P.  R.,  amounting  together  to  a  large  sum  of  money,  to  wit, 
the  sum  of  seven  hundred  pounds,  and  to  cheat  and  defraud  the 
said  G.  P.  R.  of  the  proceeds  of  the*  said  last  mentioned  bills  of 
exchange  so  accepted  as  aforesaid ;  that  in  pursuance  of  the  said 
last  mentioned  conspiracy,  combination,  confederacy,  and  agree- 
ment so  as  aforesaid  had  and  made,  the  said  H.  G.,  C.  L.,  W. 
W.,  R.  W.,  and  F.  W.,  well  knowing  that  the  said  G.  P.  R.  was 
desirous  of  borrowing  a  certain  sum  of  money  upon  certain 
security  possessed  by  the  said  G.  P.  R.,  to  wit,  on,  &c.,  at,  &c., 
did  falsely  pretend,  assert,  and  affirm  to  the  said  G.  P.  R.,  that 
one  W.  P.,  of  Paris,  in  the  Kingdom  of  France,  and  then  resi- 
dent at  H.  hotel,  Piccadilly,  in  the  said  County  of  Middlesex,  a 
friend  of  the  said  H.  G.,  and  a  client  of  the  said  W.  W.,  R.  W., 
and  F.  W.,  had  agreed  to  lend  and  advance  to  the  said  G.  P*  R. 
and  H.  G.  the  sum  of  fifty-five  thousand  pounds,  forty-two  thou- 

zealous  scrutiny,  however,  but  one  error  was  proved ;  but  as  that  was  enough 
to  vitiate  the  indictment,  it  was  held  that  it  could  not  be  pleaded  in  bar  to 
forther  proceedings  for  the  same  offence.  **  The  defendants'  counsel,"  said 
Spencer,  J.,  **  has  obviated  all  the  exceptions  taken  to  the  indictment  but  one. 
There  appears  to  be  no  venue,  either  expressly  or  by  implication,  as  to  the 
fraudulent  representations  made  by  B.  to  O.  D.,  that  M.  G^  the  maker  of  the 
note,  was  in  solvent  circumstances.  This  representation  is  the  very  gist  of  the 
indictment ;  and  had  the  defendants  been  convicted  on  it,  I  should  have  held 
the  judgment  liable  to  be  arrested ;  for  it  is  a  fundamental  principle  in  criminal 
law,  that  every  material  fact  must  be  clearly  and  fully  set  out,  so  that  nothing 
can  be  taken  by  intendment."  This  blank  is  here  filled  up  by  the  averment  in 
brackets. 

(m)  This  indictment  was  sanctioned  by  the  Court  of  King's  Bench,  in  R.  v. 
Gompertz,  December  17, 1846, 11  Jurist,  204,  9  Ad.  and  El.  N.  S.  823  (see  ante, 
608,  note).  The  great  stress  was  on  the  eighth  count,  which,  as  well  as  the  other 
counts,  was  sustained  by  the  court 
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sand  five  hnndred  pounds,  part  thereof,  to  be  received  by  the  said 
G.  P.  R.,  and  the  sum  of  twelve  thousand  five  hundred  pounds, 
the  remainder  thereof,  to  be  received  by  the  said  H.  G. ;  and  that 
the  said  sum  of  fifty-five  thousand  pounds  was  lying  waiting  for 
them  the  said  G.  P.  R.  and  H.  G.,  at  Messrs.  IL's,  the  bankers 
of  the  said  W.  P. ;  and  that  if  the  said  G.  P.  R.  would  accept 
bills  of  exchange  to  the  amount  of  five  thousand  pounds,  in  ad- 
dition to  a  certain  other  bill  of  exchange  before  then  accepted  by 
the  said  G.  P.  R.  for  the  sum  of  one  thousand  pounds,  and  would 
also  accept  a  certain  other  bill  of  exchange  for  two  thousand 
pounds,  they  the  said  W.  W.,  R.  W.,  and  F.  W.  should  and 
iwoald  retain  for  the  said  G.  P.  R.  the  sum  of  six  thousand 
pounds  out  of  the  said  H.  G.'s  share  of  the  said  loan  or  sum  of 
fifty-five  thousand  pounds,  and  should  and  would  also  pay  and 
discharge  certain  claims  upon  the  said  G.  P.  R.,  amounting  to 
the  farther  sum  of  two  thousand  pounds,  out  of  the  said  G.  P. 
IL's  share  of  the  said  loan  or  sum  of  fifty-five  thousand  pounds ; 
by  means  of  which  said  false  pretences  in  this  count  mentioned, 
and  in  farther  pursuance  of  the  said  last  mentioned  conspiracy, 
combination,  confederacy,  and  agreement,  so  had  and  made  as 
aforesaid,  they  the  said  H.  G.,  C.  L.,  W.  W.,  R.  W.,  and  F.  W., 
afterwards,  to  wit,  on,  &c.,  at,  &c,  did  obtain,  acquire,  and  get 
into  their  hands  and  possession,  of  and  from  the  said  G.  P.  R., 
certain  other  bills  of  exchange  accepted  by  him  the  said  G.  P.  R., 
and  payable  at  a  future  day,  for  divers  other  large  sums  of 
money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit, 
the  sum  of  seven  thousand  pounds ;  that  is  to  say,  four  bills  of 
exchange  for  the  respective  sums  of  one  thousand  pounds  each, 
two  bills  of  exchange  for  the  respective  sums  of  five  hundred 
pounds  each,  and  one  other  bill  of  exchange  for  the  sum  of  two 
thousand  pounds.  Whereas,  in  truth  and  in  fact,  the  said  W. 
P.,  of  Paris,  in  the  Kingdom  of  France,  and  then  resident  at  H. 
hotel,  Piccadilly,  in  the  said  County  of  Middlesex,  a  friend  of  the 
said  H.  G.,  and  a  client  of  the  said  W.  W.,  R.  W.,  and  F.  W.,  had 
not  agreed  to  lend  and  advance  the  said  G.  P.  R.  and  H.  G.  the 
sum  of  fifty-five  thousand  pounds,  the  sum  of  forty-two  thou- 
sand five  hundred  pounds,  part  thereof,  to  be  received  by  the  said 
G.  P.  R.,  and  the  sum  of  twelve  thousand  five  hundred  pounds, 
the  remainder  thereof,  to  be  received  by  the  said  H.  G. 
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And  whereas,  in  truth  and  in  fact,  no  snm  of  fifly-five  thou- 
sand pounds  was  lying  waiting  for  them,  the  said  G.  P.  R.  and 
H.  G.,  at  Messrs.  IL's,  the  bankers  of  the  said  W.  P.;  and 
whereas,  in  truth  and  in  fact,  if  the  said  G.  P.  R.  would  accept 
bills  of  exchange  to  the  amount  of  five  thousand  pounds,  in  ad- 
dition to  a  certain  other  bill  of  exchange  before  then  accepted  by 
the  said  G.  P.  R.,  for  the  sum  of  one  thousand  pounds,  and 
would  also  accept  a  certain  other  bill  of  exchange  for  two  thou- 
sand pounds,  they  the  said  W.  W.,  R.  W.,  and  F.  W.  would 
not  retain  for  the  said  G.  P.  R.  the  sum  of  six  thousand  pounds 
out  of  the  said  H.  G.'s  share  of  the  said  loan  or  sum  of  fifty-five 
thousand  pounds,  and  would  not  also  pay  and  discharge  certain 
claims  upon  the  said  G.  P.  R.,  amounting  to  the  sum  of  two 
thousand  pounds,  out  of  the  said  G.  P.  R.'s  share  of  the  said 
loan  or  sum  of  fifty-five  thousand  pounds;  and  whereas,  in 
truth  and  in  fact,  there  was  no  such  person  as  W.  P.,  of  Paris, 
in  the  Kingdom  of  France,  and  then  resident  at  H.  hotel,  Pic- 
cadilly, in  the  said  County  of  Middlesex,  a  friend  of  the  said 
a  G.,  and  a  client  of  the  said  W.  W.,  R.  W.,  and  F.  W. ; 
and  whereas,  in  truth  and  in  fact,  the  said  H.  G.,  C.  L.,  W. 
W.,  R  W.,  and  F.  W.  well  knew  that  no  advance  of  money 
was  intended  to  be  made  to  the  said  G.  P.  R.  by  W.  P.,  or  any 
other  person  whatsoever ;  and,  on  the  contrary  thereof,  the  said 
H.  G.,  C.  L.,  W.  W.,  R  W.,  and  F.  W.,  during  all  the  time  last 
aforesaid,  intended  only  to  obtain  and  acquire  to  themselves  the 
said  several  last  mentioned  bills  of  exchange  so  accepted  as 
aforesaid,  and  to  convert  the  same  to  their  own  use,  and  utterly 
to  cheat  and  defraud  the  said  G.  P.  R.  of  the  same,  and  of  the 
proceeds  thereof  respectively,  to  wit,  at,  &c.,  to  the  great  fraud, 
damage,  and  deception  of  the  said  G.  P.  R,  &c. 

The  fourth  count  charged  that  the  defendants  conspired  to  enable 
the  said  R.  G.  to  get  into  his  hands  certain  bills  of  exchange  ac- 
cepted by  the  said  G.  P.  JR.,  and  cheat  and  defraud  him  of  the  pro- 
ceeds thereof;  and  proceeded  to  state  certain  overt  acts. 

The  fifth  count  charged  that  the  defendants  conspired  to  cheat 
and  defraud  the  said  G.  P.  R.  of  divers  large  sums  of  money,  of 
the  proper  moneys  of  the  said  G,  P.  JR. ;  and  proceeded  to  state 
avert  acts. 

The  sixUi  count  charged  that  the  defendants  conspired,  by 
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divers  false  pretences^  to  cheat  and  defraud  the  said  O.  P.  R,  of 
divers  large  sums  of  money^  of  the  proper  moneys  of  the  said  O. 
P.  R. 

The  seventh  count  charged  that  the  defendants  conspired^  by 
false  pretences^  to  get  into  their  hands  divers  other  bills  of  exchange 
accepted  by  the  said  O.  P.  it,  and  payable  at  a  future  day  ;  not 
stating  overt  acts. 

The  eighth  count  stated  that  the  said  H.  G.,  C.  L.,  W.  W.,  R. 
"W.  and  F.  W.,  being  such  evil  disposed  persons  as  aforesaid, 
and  devising  and  contriving  as  aforesaid,  afterwards,  to  wit,  on, 
&C.,  in  the  year  aforesaid,  with  force  and  arms,  at  G.'s  Inn  afore- 
said, in  the  County  of  Middlesex  aforesaid,  unlawfully,  falsely, 
firandulently,  and  deceitfully  did  conspire,  combine,  confederate, 
and  agree  together,  by  divers  false  pretences  and  indirect  means, 
to  cheat  and  defraud  the  said  G.  P.  B.  of  his  moneys,  to  the 
great  damage,  fraud,  and  deceit  of  the  said  G.  P.  R.,  to  the  evil 
example,  &c. 

(615)  Conspiracy  to  cheat  by  false  pretences.  Fimt  count.  Con- 
spiracy "  by  divers  false  pretences  and  subtle  means  and  con- 
trivances "  to  obtain  goods^  ^c.^from  prosecutors.  Overt  acts 
charging  a  fraudiUent  carrying  on  business  by  a  fictitious 
namcj  receiving  goods  on  that  basiSy  and  fraudule^iily  conceal- 
ing the  same.(n^ 
That  the  several  defendants,  '^  intending  to  defraud  divers  of 

(n)  This  18  the  first  count  of  the  indictment  in  R.  r.  Hamilton,  7  C.  &  P. 
448. 

The  second  count  charged  that  all  the  defendants,  **  intending  to  cheat  and 
defraud  diyers  of  the  liege  subjects  of  our  lord  the  king  of  their  goods  and 
merchandise,"  did  conspire,  "  by  diyers  false  pretences  and  subtle  means  and 
contrivances,  to  obtain  and  acquire  to  themselves,  of  and  from  divers  liege  sub- 
jects of  our  lord  the  king,  then  carrying  on  business  at  or  near  Belfast  aforesaid, 
to  wit,  J.  B.  and  W.  B.  (naming  the  eight  prosecutors)^  divers  other  goods  and 
merchandise  of  great  value,  to  wit,  of  the  value  of  £10,000,  and  to  cheat  and 
defraud  the  said  subjects, of  their  said  goods  and  merchandise,  to  the  great 
damage  of  the  said  J.  B.  and  W.  B.,"  &c. 

The  third  count  was  exactly  similar  to  the  second,  except  that  it  throughout 
omitted  the  names  of  the  parties  intended  to  be  defrauded. 

The  fourth  count  was  exactly  similar  to  the  third,  except  that  in  it  the  names 
of  John  Bell  and  William  Bell  were  inserted  throughout  this  count,  instead  of 
the  words  "  divers  liege  subjects  of  our  said  lord  the  king,  then  carxying  on 
business  at  or  near  Belfast  aforesaid." 
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the  liege  subjects  of  our  lord  the  king  of  their  goods  and  mer- 
chandise, on,  &c.,  at,  &c<i.y  and  within  the  jurisdiction  of  the  said 

The  fifth  and  sixth  counts  were  similar  to  the  fourth,  except  tliat  in  these 
counts  the  names  of  Mr.  Stewart  and  Messrs.  Bragg  were  substituted  for  those 
of  Messrs.  Bell. 

The  seventh  count  charged  that  all  the  defendants,  ^*  intending  to  cheat  and 
defraud  certain  persons,  ^hen  carrying  on  business  at  Belfast  aforesaid,  of  their 
goods  and  merchandise,"  did  conspire  ''  that  the  said  S.  J.,  otherwise  called  G. 
F.  H.,  should  fraudulently  get  into  his  hands,  under  color  and  pretence  of  pur- 
chasing the  same,  divers  goods  and  merchandises,  of  and  belonging  to  certain 
merchants  then  carrying  on  business  at  Belfast,  and  that  (all  the  defendants) 
should  cheat  and  defraud  the  said  merchants  so  carrying  on  business  at  Bel- 
fast, of  the  said  goods  and  merchandise,  to  the  great  damage  of  the  said  mer- 
chants,'' &c. 

The  eighth  count  charged  that  the  defendants,  intending  to  defraud  Messrs. 
Bell,  did  conspire  that  S.  J.,  otherwise  called  G.  F.  H.,  should  "  fraudulently 
get  into  his  hands,  under  color  and  pretence  of  purchasing  the  same,''  goods  of 
Messrs.  Bell,  and  that  all  the  defendants  <<  should  cheat  and  defraud  "  Messrs. 
Bell  of  the  same. 

The  ninth,  tenth,  and  eleventh  counts  were  similar,  substituting  the  names  of 
Mr.  Stewart,  Messrs.  Bragg,  and  Mr.  Makinson,  for  those  of  Messrs.  Bell. 

The  twelfth  count  charged  that  all  the  defendants,  "  intending  to  cheat  and 
defraud  divers  of  the  liege  subjects  of  our  lord  the  king  of  their  goods  and 
merchandises,"  did  conspire,  *^  by  divers  false  pretences  and  subtle  means  and 
devices,  that  the  said  S.  J.,  otherwise  called  G.  F.  H.,  should  fraudulently  get 
into  his  hands  divers  goods  and  merchandises  of  and  belonging  to  the  said  liege 
subjects,  and  that  (all  the  defendants)  should  cheat  and  defraud  the  said  liege 
subjects  of  their  said  goods  and  merchandises,  to  the  great  damage  of  the  said 
liege  subjects,"  &c. 

The  thirteenth  count  charged  that  all  the  defendants,  "  intending  to  cheat 
and  defraud  divers  liege  subjects  of  our  lord  the  king  of  their  goods  and  mer- 
chandises," did  conspire,  *^  by  false  pretences  and  subtle  means  and  devices,  to 
get  into  their  hands  divers  goods  and  merchandise,  of  and  belonging  to  the  said 
liege  subjects,  of  great  value,  and  to  cheat  and  defraud  the  said  liege  subjects 
of  the  same,  to  the  great  damage  of  the  said  liege  subjects,"  &c. 

In  this  case  a  summons  having  been  obtained,  calling  on  the  prosecutors  to 
show  cause  why  they  should  not  deliver  a  particular  of  the  charge :  — 

Bodkin,  for  the  defendants  contended,  that,  from  the  general  nature  of  the 
indictment,  the  defendants  could  not  make  their  defence  without  a  particular  of 
the  charges. 

C.  Phillips,  for  the  prosecution,  submitted  that,  in  a  case  of  conspiracy,  the 
defendants  were  not  entitled  to  a  particular  of  the  charge. 

Littledale,  J.,  took  time  to  consider,  and  then  made  the  following  order :  — 
"  The  King  r.  M.  Woolf  and  others. 

*  Upon  hearing  Mr.  Bodkin,  of  counsel  for  the  defendants,  and  Mr.  C.  Phillips, 
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coart,  unlawfully,  &c.,  did  conspire,  with  divers  other  persons  un- 
known, by  divers  false  pretences  and  subtle  means  and  contriv- 

of  counsel  for  the  prosecutors,  and  upon  hearing  the  attorneys  or  agents  on  both 
sides,  I  do  order  that  the  prosecutors  deliver  to  the  defendant,  M.  Woolf,  or  his 
attorney,  a  partioolar  statement  and  specific  charge,  in  writing,  to  be  made 
against  the  said  M.  Woolf  under  this  indictment,  in  order  that  he  may  be  ena* 
bled  fairly  to  defend  himself  against  such  charge ;  and  that  in  the  mean  time 
all  further  proceedings  be  stayed. 
•  Dated  this  5th  day  of  February,  18S6.  «  J.  Littledalk." 

Under  this  order  the  following  particular  was  delivered :  — 
**  In  the  Central  Criminal  Court  —  The  King  against  Mozely  Woolf  and 
others. 

**  In  obedience  to  an  order  obtained  by  you,  we  give  you  notice,  that  the 
statement  or  charge  which  is  made  against  you  is  of  conspiracy  with  Joseph 
Charies  Lyons,  Simeon  Joseph,  otherwise  Creorge  Frederick  Hamilton,  Izidore 
Levinson,  otherwise  James  Boiler,  Heyman  Levin,  Morris  Levinson,  and  Abra- 
ham Hartsane,  or  one  of  them,  to  defraud  the  several  other  persons  mentioned 
in  thb  indictment  and  others,  by  obtaining  from  them,  through  the  said  Simeon 
Joseph,  otherwise  George  Frederick  Hamilton,  large  quantities  of  goods,  under 
the  false  pretence  that  the  said  Simeon  Joseph,  otherwise  called  George  Fred- 
erick Hamilton,  was  a  partner  in  the  firm  of  Malisius  Schneider  and  Company, 
of  Hamburg,  and  under  the  false  and  fraudulent  pretences  and  means  charged 
in  the  indictment,  that  you,  the  said  Mozely  Woolf,  were  a  party  or  privy  to  the 
said  conspiracy,  and  acted  in  furtherance  thereof;  and  that  you  received  the 
said  goods  so  fraudulently  obtained,  or  part  thereof,  with  a  guilty  knowledge,  or 
with  reasonable  ground  to  suspect,  that  they  had  been  fraudulently  obtained, 
and  that  you  did  not  come  by  honest  and  fair  means,  and  in  the  usual  course  of 
fair  and  honest  trade  and  dealing,  into  the  possession  of  the  said  goods ;  and 
take  notice,  that  the  prosecutors  will  contend  that  they  are  not  bound  or  limited 
by  this  notice  to  giving  in  evidence  any  matter  which,  if  this  notice  had  not  been 
delivered,  they  would  have  been  entitled  to  give  in  evidence  on  the  trial  of  this 
indictment     Dated  this  9th  day  of  Februar}%  1836. 

"  Yours,  &c  "  AsHURST  &  Gainsford, 

"  Solicitors  for  the  prosecution. 
^  To  Mozely  Woolf,  one  of  the  above  named  defendants,  and  to  Mr.  Isaacs, 
his  attorney  or  agent,  or  whom  else  it  may  concern." 

A  summons  was  afterwards  taken  out  before  Mr.  Justice  Littledale,  for  a 
farther  and  better  particular  of  the  charge. 

"  Adolphus,  for  the  prosecution.  —  I  submit  that  there  ought  to  be  no  partic- 
ular in  a  case  of  conspiracy.  I  am  aware  that  in  cases  of  ban*atry  and  of 
embezzlement  (R  v.  Hodgson,  8  C.  &  P.  422 ;  R.  v.  Bootyman.  3  C.  &  P.  300), 
particulars  have  been  granted ;  and  in  a  recent  case  of  nuisance  a  particular 
was  ordered  (R.  v.  Curwood,  5  N.  &  M.  869) ;  but  in  a  case  of  conspiracy,  I 
believe  there  is  no  instance  of  a  particular  of  the  charge  having  been  ordered. 
**  Littledale,  J.  —  Before  I  made  the  order  for  a  particular  in  this  case,  I  con- 
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ances,  to  obtain  and  acquire  to  themselves  of  and  from  divers 
liege  subjects  of  our  lord  the  king,  then  carrying  on  business  at  or 
near  Belfast,  in  that  part  of  the  United  Kingdom  called  Ireland, 
to  wit,  of  J.  B.  and  of  W.  B.,  and  of  W.  S.,  and  of  H.  B.  and  H. 
B.  the  younger,  and  of  G.  H.  and  of  T.  H.,  and  of  C.  A.,  divers 
goods  and  merchandises  of  great  value,  to  wit,  of  the  value  of 
ten  thousand  pounds,  and  to  cheat  and  defraud  the  said  subjects 

ferred  with  several  of  tlie  learned  judges,  and  they  agreed  with  me  as  to  the 
making  of  the  order.  It  is  therefore  not  my  opinion  alone ;  I  think  you  ought 
in  your  particular  to  state  either  that  the  goods  were  obtained  by  those  pre- 
tences stated  in  the  first  count,  or  that  you  should  specify  what  the  pretences 
were. 

"  Carrington  for  the  defendant  Woolf.  —  Nothing  can  be  more  general  than 
the  particular  already  delivered.  It  does  not  limit  the  charge  in  any  way 
either  to  time,  place,  persons,  or  facts.  I  submit,  that  Mr.  Woolf  should  be 
informed  what  specific  acts  he  is  charged  with  having  done,  and  also  the  times 
and  places  at  which  those  acts  are  alleged  to  have  taken  place. 

**  Littledale,  J.  —  I  do  not  think  that,  in  a  case  of  conspiracy,  I  ought  to  com- 
pel the  prosecutors  to  state  all  that. 

"  Carrington.  —  The  prosecutors  add  a  notice  at  the  end  of  their  particulars, 
vague  as  they  are,  that  they  do  not  intend  to  be  bound  by  them,  but  that  they 
meant  to  go  into  other  evidence. 

"  Littledale  J.  —  The  prosecutors  should  not  add  that  to  their  particu- 
lars. If,  after  giving  particulars,  the  prosecutors  give  a  distinct  and  separate 
notice  that  they  mean  to  go  into  other  evidence,  and  the  defendants  at  the  trial 
object  to  that,  and  rely  upon  the  particulars,  the  judge  at  the  trial  will  decide 
whether  he  will  receive  any  evidence  beyond  the  particulars.  I  think  that  the 
ordering  of  particulars  in  cases  like  the  present,  is  a  highly  beneficial  practice ; 
and  I  also  think,  that  a  particular  should  give  the  same  information  that  a 
special  count  does.  The  first  count  in  this  indictment,  in  my  opinion,  states 
enough  without  any  particular ;  the  efiect  of  a  particular  being,  when  a  count 
is  framed  in  a  general  form,  to  give  the  opposite  party  the  same  information 
that  he  would  give  if  there  was  a  special  count.  I  have  always  understood  this 
to  be  the  rule  with  respect  to  particulars  in  civil  cases." 

His  lordship  made  the  following  order :  — 

"  The  King  v.  M.  Woolf,  indicted  with  others. 

"  Upon  hearing  Mr.  Carrington,  of  counsel  for  the  defendant,  and  Mr. 
Adolphus,  of  counsel  for  the  prosecution,  and  by  consent,  I  do  order,  that  the 
attorneys  or  agents  for  the  prosecution  deliver  to  Mr.  Isaacs,  the  defendant,  M. 
Woolf  s  attorney,  afiirther  and  better  particular  of  the  nature  and  charge  alleged 
in  the  indictment  in  this  prosecution.  And  that,  in  the  mean  time,  all  further 
proceedings  be  stayed. 

"  Dated  the  16th  day  of  February,  1836. 


"  J.  Littledale." 


See,  as  to  Bill  of  Particulars,  Wh.  C.  L.  §  291. 
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thereof."  And  the  jurors,  &c.,  do  farther  present,  that  the  de- 
fendant S.  J.,  otherwise  called  6.  F.  H.,  in  parsuance  of  the  said 
conspiracy,  did  afterwards,  at  Belfast,  "  falsely  and  fraudulently 
carry  on  business,  under  the  style  and  firm  of  M.  S.  and  Com- 
pany, and  did  fraudulently  obtain  divers  goods  and  merchandises 
of  great  value,  to  wit,  of  the  value  of  ten  thousand  pounds,  of 
and  belonging  to  the  said  liege  subjects  of  our  said  lord  the  king, 
then  carrying  on  business  at  Belfast  as  aforesaid,  under  color  and 
pretence  of  purchasing  the  same  for  the  said  firm  of  M.  S.  and 
Company,  to  wit,  goods  and  merchandise  of  the  said  J.  B.  and 
W.  B.,  of  the  value  of  one  thousand  pounds,"  and  (slating^  goods 
of  the  value  of  five  hundred  pounds  of  each  of  the  other  prosecur 
tors).  And  the  jurors,  &c.,  do  further  present,  that  the  six  other 
defendants,  in  further  pursuance  of  this  conspiracy,  ''  did  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  London  afore- 
said, and  within  the  jurisdiction  of  the  said  court,  fraudulently 
receive  the  said  goods  so  obtained  by  the  said  S.  J.,  otherwise 
called  6.  F.  H.,  as  aforesaid,  under  color  and  pretence  of  having 
purchased  the  same,  and  did  fraudulently  conceal  and  secrete  the 
same."  And  so  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  . 
do  say,  that  (all  the  defendants),  in  manner  and  by  the  means 
aforesaid,  unlawfully  and  fraudulently  did  obtain  from  the  said 
J.  B.  and  W.  B.,  W.  S.,  H.  B.  and  H.  B.  the  younger,  G.  H.,  T. 
H.,  and  C.  M.,  respectively,  the  goods  and  merchandise  afore- 
said, and  did  cheat  and  defraud  them  thereof,  '*  to  the  great  dam- 
age of  the  said  J.  B.  and  W.  B.,  &c.,  and  against  the  peace,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 

(616)  Con»pira(sy  to  obtain  from  prosecutor  certain  articles  under 
the  pretence  that  defendants  were  the  servants  of  a  third  party. 
Overt  actSj  charging  the  consummation  of  the  conspiracy. 

That  J.  M'G.  and  P.  M'G.,  late  of,  &c.,  yeomen,  being  evil 
and  ill-disposed  persons,  and  contriving  and  intending  unlawfully, 
frandnlently,  and  deceitfully  to  cheat  and  defraud  one  C.  G.  P., 
of  the  city  aforesaid,  yeoman,  on,  &c.,  with  force  and  arms,  &c,, 
at,  &c.,  falsely,  fraudulently,  and  unlawfully  did  combine,  con- 
spire, confederate,  and  agree  together  to  obtain,  acquire,  and  get 
into  their  possession,  of  and  from  the  said  C.  G.  P.,  three  pots  of 
kitchen  fat,  of  the  value  of  seven  shillings  and  sixpence,  and  five 
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bushels  of  wood  ashes,  of  the  valae  of  three  shillings  and  nine- 
pence,  under  the  false  color  and  pretence  that  the  said  J.  and  P. 
were  the  servants  of  E.  and  M.,of  the  city  aforesaid,  tallow-chand- 
lers and  soap-boilers,  and  employed  and  authorized  by  them,  the 
said  K.  and  M.,  to  collect  kitchen  fat  and  wood  ashes  for  them,  the 
said  E.  and  M.  And  the  said  J.  and  P.,  in  pursuance  of,  and 
according  to  the  conspiracy,  combination,  and  agreement,  afore- 
said, so  as  aforesaid  between  them  had,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  the  city  aforesaid,  and  within 
the  jurisdiction  of  this  court,  falsely,  fraudulently,  unlawfully, 
and  deceitfully  did  pretend  and  affirm  that  they,  then  and  there, 
were  the  servants  of  E.  and  M.,  tallow-chandlers  and  soap- 
boilers, and  that  they  were  employed  and  authorized  by  them 
to  collect  kitchen  fat  and  wood  ashes.  And  the  said  J.  and 
P.,  in  pursuance  of,  and  according  to  the  conspiracy,  combina- 
tion, and  agreement  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  city  aforesaid,  and  within  the 
jurisdiction  of  this  court,  by  the  false  pretences  aforesaid,  did  ob- 
tain, acquire,  and  get  into  their  possession,  unlawfully  and  fraud- 
ulently, three  pots  of  kitchen  fat,  of  the  value  of  seven  shillings 
and  sixpence,  and  five  bushels  of  wood  ashes,  of  the  value  of 
three  shillings  and  ninepence,  of  the  goods  and  chattels  of  the 
said  C.  G.  P.,  from  the  said  C.  G.  P.,  whereas,  in  truth  and  in 
fact,  they  the  said  J.  and  P.  were  not  then  the  servants  of  the 
said  E.  and  M.,  nor  was  either  of  them  the  servant  of  the  said 
E.  and  M.,  and  whereas  they,  the  said  J.  and  P.,  were  not 
then  authorized  and  employed,  nor  was  either  of  them  author- 
ized  and  employed,  by  the  said  E.  and  M.  to  collect  kitchen  fat 
and  wood  ashes,  to  the  great  damage  of  the  said  C.  G.  P.,  to  the 
evil  example,  &c.,  contrary,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chapter  3.) 

(617)   Conspiring  to  get  prosecutor's  goods  by  false  pretenceSj  ^e.(o) 

That  A.  W.  and  C.  J.,  both  now  resident  in  Ipswich,  in  the 
County  of  Essex  aforesaid,  laborers,  being  evil  disposed  persooBi 

(o)  ThiB  count  was  sustained  in  Com.  v.  Warren  (6  Mass.  74),  and  oo  ^ 

account  I  have  introduced  it  into  the  text,  though  I  think  that  it  is  clear  that 

in  Massachusetts  the  form  is  no  longer  good.    Com.  v.  Hunt,  4  Mete.  HI ;  Com. 

17.  Eastman,  1  Cush.  191 ;  Com.  v.  Shedd,  7  Cush.  515.    In  the  case  of  Warreo, 
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and  devising  aod  contriving  to  cheat  and  defraud  one  M.  P.  of 
his  property,  on,  &c.,  now  last  past,  at,  &c.,  with  force  and  arms, 
did  unlawfally  conspire,  combine^  confederate,  and  agree  together 
toobtain,  acquire,  and  get  into  their  hands  and  possession,  of  and 
from  the  said  M.  P.  a  large  quantity  of  women's  shoes ;  and  that 
they  the  said  W.  and  J.,  in  pursuance  of  the  unlawful  conspir- 
acy, combination,  confederacy,  and  agreement  aforesaid,  so  as 
aforesaid  had,  did  then  and  there  falsely,  fraudulently,  unlawfully, 
and  deceitfully  pretend  to  and  affirm  to  the  said  P.  that  his  the 
said  A.  W.'s  name  was  W.  L.,  that  he  the  said  W.  then  lived 
in  the  town  of  Gloucester,  in  the  county  aforesaid,  that  he  carried 
on  the  business  of  shoemaking  in  the  said  town  of  Gloucester, 
that  he  wanted  a  large  number  of  shoes  to  ship  to  the  Havana 
ID  the  West  Indies ;  that  he  then  had  a  large  number  of  shoes 
making  for  bis  use  to  be  shipped  to  the  said  Havana  by  him,  but 
that  they  could  not  be  finished  and  delivered  to  him  so  soon  as 
he  should  have  occasion  for  them,  and  that  he  the  said  M.  P. 
giving  credit  to  and  believing  the  aforesaid  false,  deceitful,  and 
fraadalent  pretences  and  affirmations  of  the  said  W.  and  J.,  and 
not  knowing  the  contrary,  was  induced  to,  and  then  and  there 
did  deliver  to  the  said  W.  and  J.  two  hundred  pairs  of  women's 
shoes,  of  the  value  of  one  hundred  and  twenty-four  dollars,  upon 
trast  and  credit ;  and  that  the  said  A.  W.,  in  pursuance  of  and 

Parsons,  J.,  in  disposing  of  the  indictment,  said :  '*  The  gist  of  the  offence  is  the 
conspiracj  to  cheat  Putnam  of  his  shoes,  and  the  defendants  might  lawfully 
hare  been  conyicted,  if  the  jury  were  satisfied  on  legal  evidence  that  they 
were  guilty  of  the  conspiracy  charged,  although  no  act  done  in  pursuance  of  it 
had  been  proved.   Com.  v.  Judd,  et  at.  2  Mass.  R.  329. 

^  But  Warren's  intent  to  defraud  Putnam  is  not  denied,  and  the  question  is, 
whether  the  jury  could  lawfully  infer  that  Johnson  was  an  associate  and  con- 
federate in  the  same  fi-audulent  design.  He  went  with  Warren,  he  was  with  him 
in  the  shop  when  he  received  the  shoes,  and  when  he  gave  the  fictitious  securi- 
ties. If  Johnson  gave  no  evidence  to  explain  his  connection  with  Warren, 
whence  the  jury  might  infer  that  it  was  innocent,  they  might  infer  that  he 
was  jHrivy  to  Warren's  want  of  credit,  and  that  he  had  obtained  the  shoes  iraud- 
alently.  If  the  evidence  had  rested  here,  the  jury  might  have  pressed  it  too  far ; 
but  when  it  was  proved  that  he  received  a  hundred  pair  of  the  shoes,  and  sold 
tbem  under  a  fictitious  name,  the  jury  might  well  infer  that  as  he  had  his  share  in 
the  plunder,  he  was  an  associate  in  the  villainy  by  which  it  was  obtained.  We 
cannot  therefore  say  that  the  verdict  as  to  Johnson  is  against  evidence,  but 
the  presumption  against  him  is  so  strong  that  the  jury  were  well  warranted  to 
infer  his  guilt  in  the  conspizacy  charged." 
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according  to  the  unlawful  conspiracy,  combination,  coDfederacy, 
and  agreement  aforesaid,  did  then  and  there  falsely,  deceitfully, 
and  fraudulently  make,  counterfeit,  and  fabricate  two  promissory 
notes  of  hand  for  the  sum  of  sixty-two  dollars  each,  bearing  date 
the  day  aforesaid,  one  of  which  notes  was  made  payable  to  the 
said  M.  P.,  or  his  order,  in  thirty  days  from  the  said  date,  the  other 
of  which  was  made  payable  as  aforesaid,  in  sixty  days  from  the 
said  date ;  and  that  the  said  A.  W.,  then  and  there,  in  porsuance 
of  and  according  to  the  conspiracy,  combination,  confederacy, 
and  agreement  aforesaid,  did  falsely ,^deceitfully,  and  fraadulently, 
and  with  a  design  to  deceive,  cheat,  and  defraud  the  said  P., 
counterfeit,  sign,  and  place  the  said  name  of  W.  L«  to  each 
of  the  said  notes  of  hand,  as  and  for  the  true  and  real  name 
of  him  the  said  A.  W.,  and  deliver  the  said  notes  to  said  P.  as 
security  for  the  payment  of  the  said  shoes,  as  and  for  the  notes 
of  him  the  said  A.  W. ;  whereas^  in  truth  and  in  fact,  the  name 
of  said  A.  W.  was  not  W.  L.,  and  whereas,  in  truth  and  in  fact, 
the  said  A.  did  not  then  live  in  the  said  town  of  Gloucester,  nor 
did  he  then,  nur  at  any  other  time,  carry  on  the  business  of  shoe- 
making  in  said  town  of  Gloucester,  nor  did  the  said  A.  W.  in- 
tend to  ship  the  said  shoes  to  the  said  port  of  Havana,  nor  had 
he  then  any  quantity  of  shoes  making  or  expected  to  be  made 
for  him  to  be  shipped  to  the  said  Havana,  or  for  any  other  pur- 
pose whatever;  but  the  said  W.  was  then  and  there  a  person  of 
no  business,  property,  credit,  or  character  whatever,  and  was  an 
idle,  dissolute,  and  fraudulent  person.  And  so  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  say,  that  the  said  A.  W.  and 
C.  J.,  according  to  and  in  pursuance  of  the  unlawful  conspiracy, 
combination,  confederacy,  and  agreement  aforesaid,  him,  the  said 
M.  P.,  of  the  aforesaid  two  hundred  pairs  of  shoes,  in  manner 
aforesaid,  did  unlawfully  cheat,  deceive,  and  defraud,  to  the  great 
damage  of  him  the  said  M.  P.,  and  against,  &c.  ( Conclude  as 
in  book  1,  chapter  3.) 

(618)  Against  the  officers  of  a  bank,  for  a  conspiracy  to  obtain  l^/ 
fravdulent  means  discounts  on  State  stock  to  a  large  amount.{j)) 

That  by  an  act  of  Congress  of  the  United  States,  passed  on 

(p)  This  and  the  following  form  were  sustained  by  the  Court  of  Appeals  of 
Maryland,  in  the  celebrated  case  of  State  v.  Buchanan,  5   Har.  &  J.  817. 
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the  tenth  day  of  April,  in  the  year  of  our  Lord,  &c.,  at  the  City 
of  Washington,  entitled  "  An  act  to  incorporate  the  subscribers 
to  the  Bank  of  the  United  States,"  a  bank  was  established  and 
chartered  as  a  corporation  and  body  politic,  by  the  name  and 
style  of  the  "  President,  Directors,  and  Company  of  the  Bank  of 
the  United  States,"  with  authority,  power,  and  capacity,  among 
other  things,  to  have,  purchase,  receive,  possess,  enjoy,  and  retain 
to  them  and  their  successors,  lands,  rents,  tenements,  heredita- 
ments, goods,  chattels,  and  effects  of  whatsoever  kind,  nature, 
and  qaality,  to  an  amount  not  exceeding  in  the  whole  fifty-five 
millions  of  dollars ;  to  deal  and  trade  in  bills  of  exchange,  gold 
and  silver  bullion ;  and  to  take  at  the  rate  of  six  per  cent,  per 
annum  for  and  upon  its  loans  or  discounts,  and  to  issue  bills  or 
notes  signed  by  the  president  and  countersigned  by  the  principal 
cashier  or  treasurer  thereof,  promising  the  payment  of  money  to 
any  person  or  persons,  his,  her,  or  their  order,  or  to  bearer. 

And  that  under  and  by  virtue  of  the  power  and  authority 
given  to  the  said  directors  by  said  act  of  Congress,  an  office  of 
discount  and  deposit  of  the  said  corporation  was,  at  the  time 
hereinafter  mentioned,  regularly  and  duly  established  in  pursu- 
ance of  the  power  contained  in  said  act  at  the  City  of  Balti- 
more, in  the  State  of  Maryland  aforesaid.  (And  that  G.  W., 
late  of  the  City  of  Baltimore,  merchant,  was  at  the  time  herein- 
after mentioned,  and  before  and  afterwards,  one  of  the  directors 
of  the  said  Bank  of  the  United  States  at  Philadelphia,  to  wit,  at 
the  City  of  Baltimore  aforesaid.)  And  that  J.  A.  B.,  late  of  the 
CSty  of  Baltimore,  merchant,  was  at  the  time  hereinafter  men- 
tioned, and  before  and  since,  president  of  the  said  office  of  dis- 
count and  deposit  of  the  said  Bank  of  the  United  States,  in  the 
City  of  Baltimore.  And  that  J.  W.  IVPC,  late  of  the  City  of 
Baltimore,  gentleman,  was  at  the  time  hereinafter  mentioned, 
and  before  and  afterwards,  cashier  of  the  said  office  of  discount 
and  deposit  of  the  said  Bank  of  the  United  States  in  the  City 
of  Baltimore,  to  wit,  at  the  City  of  Baltimore  aforesaid.  (And 
that  the  said  G.  W.,  so  being  one  of  the  directors  of  the  said 

They  bear  the  name  of  Luther  Martin,  the  attorney-general,  &c.,  and  for  accu- 
rac7  ^<i  appropriateness  of  expression  are  unsurpassed.  The  opinion  of  the 
court  lias  been  already  noticed  (ante,  607,  608,  note),  but  a  careful  examination 
of  it  is  recommended  to  the  student 
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Bank  of  the  United  States),  and  that  the  said  J.  A.  B.,  so  being 
president  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  City  of  Baltimore,  and  the  said  J.  W.  M'C,  so  being 
cashier  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  City  of  Baltimore,  being  evil  disposed  and  dishonest 
persons,  and  wickedly  devising,  contriving,«and  intending  falsely, 
unlawfully,  fraudulently,  craftily,  and  unjustly,  and  by  indirect 
means  to  cheat  and  impoverish  the  said  President,  Directors,  and 
Company  of  the  Bank  of  the  United  States  (and  to  defraud 
them  of  their  moneys,  funds,  and  promissory  notes  for  the  pay- 
ment of  money,  commonly  called  bank  notes,  and  of  their 
honest  and  fair  gains  to  be  derived  under  and  pursuant  to  the 
said  act  of  Congress,  from  the  use  of  their  said  moneys,  funds, 
and  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes),  on  the  eighth  day  of  May,  in  the  year  of  our 
Lord,  &c.,  at  the  City  of  Baltimore  aforesaid,  with  force  and 
arms,  &c.,  did  wickedly,  falsely,  fraudulently,  and  unlawfully 
conspire,  combine,  confederate,  and  agree  together,  by  wrongful 
and  indirect  means  to  cheat,  defraud,  and  impoverish  the  said 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  *  and  by  subtle,  fraudulent,  and  indirect  means  and  divers 
artful,  unlawful,  and  dishonest  devices  and  practices,  to  obtain 
and  embezzle  a  large  amount  of  money,  and  of  promissory  notes 
for  the  payment  of  money,  commonly  called  bank  notes,  to  wit, 
of  the  amount  and  value  of  current  money  of  the  United 

States,  the  same  being  then  and  there  the  property  and  part  of 
the  proper  funds  of  the  said  President,  Directors,  and  Company 
of  the  Bank  of  the  United  States,  from  and  out  of  the  said  office 
of  discount  and  deposit  of  the  said  bank  in  the  City  of  Balti- 
more, without  the  knowledge,  privity,  or  consent  of  the  said 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  and  also  without  the  privity,  consent,  or  knowledge  of  the 
directors  of  the  said  office  of  discount  and  deposit  of  the  said 
bank  in  the  City  of  Baltimore,  for  the  purpose  of  having  and 
enjoying  the  use  thereof  for  a  long  space  of  time,  to  wit,  for  the 
space  of  two  months,  without  paying  any  interest,  discount,  or 
equivalent  for  the  use  thereof,  and  without  securing  the  payment 
thereof  to  the  said  corporation.  And  the  more  effectually  and 
securely  to  perpetrate  and  conceal  the  same,  that  the  said  J.  W. 
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ItfC.  should  from  time  to  time  falsely  and  fraudulently  f  state, 
allege,  and  represent  to  the  said  directors  of  the  said  office  of  dis- 
coant  and  deposit  in  the  City  of  Baltimore,  that  such  moneys  and 
promissory  notes,  so  agreed  to  be  obtained  and  embezzled  as 
aforesaid,  were  loaned  on  good,  sufficient,  and  ample  security  (is 
capital  stock  of  the  said  bank,  pledged  and  deposited  therefor ; 
and  also,  should  from  time  to  time  make  and  fabricate  false 
statements  and  vouchers  respecting  the  same ;  and  other  prop- 
erty and  funds  of  the  said  corporation,  to  be  laid  before  and 
exhibited  to  the  said  directors  of  the  said  office  of  discount  and 
deposit  of  the  said  bank  in  the  City  of  Baltimore).  And  that 
the  said  (Q.  W.)  J.  A.  B.  and  J.  W.  WCy  being  such  officers  of 
the  said  corporation  as  aforesaid,  *  *  did  then  and  there,  in  pur- 
suance of  and  according  to  the  said  unlawful,  false,  and  wicked 
conspiracy  and  confederacy,  combination,  and  agreement  afore- 
said,  by  indirect,  subtle  and  wrongful,  fraudulent  and  unlawful 
means,  and  by  divers  artful  and  dishonest  devices  and  practices, 
and  without  the  knowledge,  privity,  or  consent  of  the  said  Presi- 
dent, Directors,  and  Company  of  the  Bank  of  the  United  States, 
and  without  the  privity,  knowledge,  or  consent  of  the  directors 
of  said  office  of  discount  and  deposit  of  the  said  bank  in  the 
City  of  Baltimore,  obtain  and  embezzle  a  large  amount  of  money, 
and  of  promissory  notes  for  the  payment  of  money,  commonly 
called  bank  notes,  the  same  being  the  property  and  part  of  the 
proper  funds  of  the  said  corporation,  from  and  out  of  their  said 
office  of  discount  and  deposit  in  the  City  of  Baltimore,  to  wit, 
the  amount  and  value  of  one  million  five  hundred  thousand  dol- 
lars, current  money  of  the  United  States,  for  the  purpose  of  hav- 
ing and  enjoying  the  use  thereof,  and  did  have  and  enjoy  the  use 
thereof  for  a  long  space  of  time,  to  wit,  for  the  space  of  two 
months,  without  paying  any  interest,  discount,  or  equivalent 
^  therefor,  and  without  securing  the  payment  of  the  said  moneys, 
and  the  said  promissory  notes  for  the  payment  of  money,  com- 
monly called  bank  notes  ;  and  did  then  and  there  falsely,  craftily, 
deceitfully,  fraudulently,  wrongfully,  and  unlawfully  keep  and 
convert  the  same  to  their  own  use  and  benefit,  without  the 
knowledge,  privity,  or  consent  of  the  said  corporation,  and  with- 
out the  knowledge,  privity,  or  consent  of  the  directors  of  the  said 
office  of  discount  and  deposit  in  the  City  of  Baltimore  ;  and  did 
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then  and  there,  the  more  effectaally  to  perpetrate  and  conceal  the 
said  conspiracy,  confederacy,  fraud,  and  embezzlement,  cause 
and   procure  false  and  fraudulent  representations,  allegations, 
statements,  and  vouchers  to  be  made  and  fabricated,  and  the 
same  to  be  exhibited  to  and  laid  before  the  directors  of  the  said 
office  of  discount  and  deposit  in  the  City  of  Baltimore,  by  the  said 
J.  W.  M'C,  as  cashier  of  the  said  office  of  discount  and  deposit, 
respecting  the  said  moneys,  and  the  said  promissory  notes  for  the 
payment  of  money  so  obtained  and  embezzled  as  aforesaid,  in 
which  said  representations,  allegations,  statements,  and  vouchers 
it  was  then  and  there  falsely  and  fraudulently  represented,  al- 
leged, and  exhibited,  that  the  said  moneys,  and  promissory  notes 
for  the  payment  of  money,  were  loaned  on  good,  sufficient,  and 
ample  security,  in  capital  stock  of  the  said  bank,  pledged  and 
deposited  therefor.     When,  in  truth  and  in  fact,  no  capital  stock 
of  the  said  bank,  and  no  other  security  was  pledged  or  deposited 
therefor,  as  the  said  G.  W.,  J.  A.  B.,  and  J.  W.  M'C.  then  and 
there  well  knew ;  and  that  the  said  false,  wicked,  unlawful,  and 
fraudulent  conspiracy,  confederacy,  and  agreement  above  men- 
tioned, and  the  said  false,  wicked,  unlawful,  and  fraudulent  acts 
done  in  pursuance  thereof,  above  set  forth,  were  then  and  there 
made,  done,  and  perpetrated  by  the  said  G.  W.,  J.  A.  B.,  and  J. 
W.  M'C.  in  abuse  and  violation  of  their  duty  and  the  trust 
reposed  in  them,  and  the  oaths  taken  and  lawfully  sworn  by 
them  respectively,  as  such  officers  of  the  said  corporation  afore- 
said.    And  that  the  said  G.  W.,  J.  A.  B.,  and  J.  W.  M'C.  did 
then  and  thereby  falsely,  wickedly,  fraudulently,  wrongfully,  and 
unlawfully  impoverish,  cheat,  and   defraud  the  said  President, 
Directors,  and  Company  of  the  Bank  of  the  United  States,  to 
the  great  damage  of  the  said  president,  directors,  and  company, 
to  the  evil  example  of  all  others  in  like  manner  offending,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.)  • 

(619)  Against  same  for  conspiring  to  obtain  hy  fravduUnt  means 
the  temporary  use  of  a  large  quantity  of  notes  belonging  to  said 
banh^  without  paying  interest  for  them. 

That  the  said  G.  W.,  so  being  one  of  the  directors  of  said 
Bank  of  the  United  States  at  Philadelphia,  to  wit,  at  Baltimore 
aforesaid ;  and  the  said  J.  A.  B.,  so  being  president  of  the  said 
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office  of  discount  and  deposit  of  the  said  bank  in  the  City  of 
Baltimore ;  and  the  said  J.  W.  AFC,  so  being  cashier  of  the  said 
office  of  discount  and  deposit  of  the  said  bank  in  the  City  of 
BaltimorCi  being  evil  disposed  and  dishonest  persons,  and  wick- 
edly devising  and  contriving  and  intending,  falsely,  unlawfully, 
fraudulently,  craftily,  and  unjustly,  and  by  indirect  means  to 
cheat  and  impoverish  the  said  President,  Directors,  and  Com- 
pany of  the  Bank  of  the  United  States,  and  to  defraud  them  of 
their  moneys,  funds,  and  promissory  notes  for  the  payment  of 
money,  commonly  called  bank  notes,  and  of  their  honest  and  fair 
gains  to  be  derived  under  and  pursuant  to  the  said  act  of  Con- 
gress, from  the  use  of  their  said  moneys,  funds,  and  promissory 
notes  for  the  payment  of  money,  commonly  called  bank  notes, 
afterwards,  to  wit,  on  the  eighth  day  of  May,  in  the  year  of  our 
Lord,  &C.,  at  the  City  of  Baltimore  aforesaid,  with  force  and 
arms,  &c.,  did  wickedly,  falsely,  fraudulently,  and  unlawfully 
conspire,  combine,  confederate,  and  agree  together  by  wrongful 
and  indirect  means  to  cheat,  defraud,  and  impoverish  the  said 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  and  by  subtle,  fraudulent,  and  indirect  means,  and  divers 
artful,  unlawful,  and  dishonest  devices  and  practices,  to  obtain 
and  embezzle  a  large  amount  of  money,  and  promissory  notes  for 
the  payment  of  money,  commonly  called  bank  notes,  to  wit,  of 
the  amount  and  value  of  one  million  five  hundred  thousand  dol- 
lars, current  money  of  the  United  States,  the  same  being  then 
and  there  the  property  and  part  of  the  proper  funds  of  the  said 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States,  from  and  out  of  the  said  office  of  discount  and  deposit 
of  the  said  bank  in  the  City  of  Baltimore,  without  the  knowl- 
edge,  privity,  or  consent  of  the  said  President,  Directors,  and 
Company  of  the  Bank  of  the  United  States,  and  also  without  the 
privity,  consent,  or  knowledge  of  the  directors  of  the  said  office 
of  discount  and  deposit  of  said  bank  in  the  City  of  Baltimore, 
for  the  purpose  of  having  and  enjoying  the  use  thereof  for  a  long 
space  of  time,  to  wit,  for  the  space  of  two  months,  without  pay- 
ing any  interest,  discount,  or  equivalent  for  the  use  thereof,  and 
without  securing  the  payment  thereof  to  the  said  corporation ; 
and  that  the  said  false,  wicked,  unlawful,  and  fraudulent  con- 
spiracy, confederacy,  and  agreement  above  mentioned,  were  then 
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and  there  made,  done,  and  perpetrated  by  the  said  O.  W.,  J.  A. 
B^  and  J.  W.  M'C,  in  abuse  and  violation  of  their  duty  and  the 
trust  reposed  in  them,  and  the  oaths  taken  and  lawfully  sworn 
by  them  respectively,  as  such  officers  of  the  said  corporation  as 
aforesaid,  to  the  great  damage  of  the  said  president,  directors, 
and  company,  to  the  evil  example  of  all  others  in  like  manner 
offending,  and  against,  &c«     ( Conclude  as  in  book  1,  cheater  3.) 

(620)  Against  same  far  conspiring  to  appropriate  several  bUls  of  ex- 
change^ ^c. 

Same  as  count  on  618,  omitting  passages  in  brackets  down  to  *, 
and  proceed:  and  that  in  pursuance  of,  and  according  to  the  said 
unlawful,  false,  and  wicked  conspiracy,  confederacy,  combina- 
tion, and  agreement  aforesaid,  the  said  J.  W,  M'C.  did  then  and 
there  fraudulently,  secretly,  and  contrary  to  the  duties  of  his 
office,  give  and  deliver  over  to  the  said  J.  A.  B.,  and  the  said  J. 
A.  B.  did  then  and  there  fraudulently,  secretly,  and  conisary  to 
the  duties  of  his  office,  receive  and  take,  for  the  purpose  of  hav- 
ing and  enjoying  the  benefit  and  use  of  the  same  for  a  long  space 
of  time,  to  wit,  for  the  space  of  four  months,  without  the  privity, 
knowledge,  or  consent  of  the  said  President,  Directors,  and  Com- 
pany of  the  Bank  of  the  United  States,  and  without  the  privity, 
knowledge  or  consent  of  the  directors  of  the  said  office  of  dis- 
count and  deposit  of  the  said  bank  at  Baltimore,  as  aforesaid, 
and  without  securing  the  payment  of  the  value  or  amount  of  the 
same,  certain  bills  of  exchange,  the  number  whereof  is  unknown 
to  the  jurors  aforesaid,  drawn  upon  a  certain  person  or  certain 
persons  in  London,  to  the  jurors  aforesaid  unknown,  to  the 
amount  in  the  whole  of  six  thousand  and  eighty  pounds  sterling, 
lawful  money  of  Great  Britain,  and  equal  in  value  to  twenty- 
seven  thousand  twenty-two  dollars  and  twenty-two  cents,  lawful 
money  of  the  United  States ;  which  said  bills  of  exchange,  he 
the  said  J.  W.  M'C.  had  previously  thereto  received  and  taken, 
by  virtue  of  his  office  of  cashier  as  aforesaid,  in  payment  of  a 
debt  which  was  then  and  there  due  to  the  said  President,  Direc- 
tors, and  Company  of  the  Bank  of  the  United  States,  by  the 
Farmers'  and  Mechanics'  Bank  of  Georgetown,  in  the  District 
of  Columbia,  and  which  said  bills  of  exchange  were  then  and 
there  in  the  custody  and  possession  of  him  the  said  J.  W.  M'C, 
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be  being  soch  cashier  as  aforesaid,  as  the  property  and  part  of 
the  proper  funds  of  the  said  President,  Directors,  and  Company 
of  the  Bank  of  the  United  States ;  and  the  more  effectually  to 
perpetrate  and  conceal  the  same,  and  in  further  pursuance  of  the 
said  conspiracy,  confederacy,  combination,  and  agreement,  the 
said  J.  W.  M?C-  did  then  and  there,  with  the  knowledge,  privity, 
and  consent  of  the  said  J.  A.  B.,  cause  and  procure  false  and 
fraudulent  allegations,  representations,  and  statements  to  be 
made  and  fabricated,  and  exhibit  the  same  to,  and  lay  the  same 
before  the  directors  of  the  said  office  of  discount  and  deposit  of 
the  said  Bank  of  the  United  States  in  the  City  of  Baltimore,  in 
which  said  allegations,  representations,  and  statements,  the  said 
Farmers'  and  Mechanics'  Bank  of  Georgetown  was  designedly 
and  falsely  represented  as  owing  the  aforesaid  debt,  for  the  pay- 
ment of  which  the  aforesaid  bills  had  been  previously  received 
and  accepted  by  him  the  said  J.  W.  M'C,  as  aforesaid;  and  the 
same  J.  W.  M'C,  being  such  cashier  as  aforesaid,  fraudulently 
and  wickedly,  and  with  the  privity,  knowledge,  and  consent  of 
the  said  J.  A.  B.,  then  and  there  caused  and  procured  that  no 
entry  or  notice  of  the  receipt  of  the  said  bills  of  exchange,  or  of 
the  delivery  of  them  to  the  said  J.  A.  B.,  should  be  taken  or  made 
in  the  books  of  account  of  the  said  office  of  discount  and  deposit 
in  the  City  of  Baltimore,  and  that  no  credit  for  the  said  bills  of 
exchange  should  be  given  to  the  said  Farmers'  and  Mechanics' 
Bank  of  Georgetown  in  the  said  books  of  accounts ;  and  that 
the  said  false,  wicked,  unlawful,  and  fraudulent  conspiracy,  con- 
federacy, and  agreement  above  mentioned,  and  the  said  false, 
wicked,  unlawful,  and  fraudulent  acts,  done  in  pursuance  thereof, 
above  set  forth,  were  then  and  there  made,  done,  and  perpetrated 
by  the  said  J.  A.  B.  and  J.  W.  M'C,  in  abuse  and  violation  of 
their  duty  and  the  trust  reposed  in  them,  and  the  oaths  taken 
and  lawfully  sworn  by  them  respectively,  as  such  officers  of  the 
said  office  of  discount  and  deposit  of  the  said  bank  in  the  City 
of  Baltimore  as  aforesaid ;  and  that  the  said  J.  A.  B.  and  J.  W. 
M'C.  did  then  and  there  thereby  falsely,  wickedly,  fraudulently, 
wrongfully,  and  unlawfully  impoverish,  cheat,  and  defraud  the 
said  President,  Directors,  and  Company  of  the  Bank  of  the 
United  States,  to  the  great  damage  of  the  said  President,  Direc- 
tors, and  Company  of  the  said  Bank  of  the  United  States,  to  ^ 
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the  evil  example  of  all  others  in  like  manner  oflTending,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(621)  Against  same  for  obtaining  numeyfrom  the  lank  by  means  of 
false  entries  and  a  fictitums  draft. 

Same  as  count  618,  doum  to  *  *,  leaving  out  passages  in  brackets^ 
and  inserting  at  f  the  averment  "  cause  false  entries  to  be  made 
in  the  books  of  the  said  office  of  discount  and  deposit,  whereby 
it  should  be  falsely  and  fraudulently  stated  and  represented,  and 
should  falsely  and  fraudulently,"  and  then  proceed : 

He  the  said  J.  A.  B.,  with  privity,  knowledge,  and  consent  of 
the  said  J.  W.  M'C,  and  without  the  privity,  knowledge,  and 
consent  of  the  said  President,  Directors,  and  Company  of  the 
Bank  of  the  United  States,  and  without  the  knowledge,  privity, 
or  consent  of  the  directors  of  ^he  said  office  of  discount  and  de- 
posit of  the  said  bank  in  the  City  of  Baltimore,  did  then  and 
there,  in  pursuance  of,  and  according  to  the  said  unlawful,  false, 
and  wicked  conspiracy,  confederacy,  combination,  and  agreement 
aforesaid,  fraudulently  obtain,  draw  out,  take,  and  embezzle,  for 
the  purpose  of  applying  the  same  to  his  own  proper  use,  and 
without  securing  the  repayment  of  the  same  promissory  notes  for 
the  payment  of  money,  commonly  called  bank  notes,  and  moneys 
to  a  large  amount  in  the  whole,  to  wit,  to  the  amount  of  twenty- 
five  thousand  dollars,  lawful  money  of  the  United  States,  the 
property,  and  part  of  the  proper  funds  of  the  said  President, 
Directors,  and  Company  of  the  Bank  of  the  United  States,  in- 
trusted to  and  managed  by  the  directors  of  their  said  office  of 
discount  and  deposit  in  the  City  of  Baltimore  aforesaid ;  and 
that  they,  the  said  J.  A.  B.  and  J.  W.  M'C,  the  more  effectually 
to  perpetrate  and  conceal  the  same,  and  in  further  pursuance  of 
the  said  conspiracy,  confederacy,  combination,  and  agreement, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  at  the 
place  aforesaid,  did  procure  and  cause  to  be  made  false  entries 
on  the  books  of  the  said  office  of  discount  and  deposit,  falsely 
representing,  and  did  then  and  there  falsely  and  fraudulently  rep- 
resent and  allege  to  the  directors  of  the  said  office  of  discount 
and  deposit  of  the  said  bank  of  the  United  States,  that  the  said 
promissory  notes  for  the  payment  of  money,  commonly  called 
bank  notes,  and  moneys  were  loaned  on  good,  sufficient,  and 
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ample  secority,  to  wit,  on  a  draft  for  the  payment  of  a  large  sum 
of  money,  that  is  to  say,  a  like  sum  of  twenty-five  thousand  dol- 
lars, drawn  by  a  certain  commercial  firm  then  carrying  on  trade 
and  commerce  in  the  City  of  Baltimore,  under  the  name  and 
style  of  S.  S.  and  B.,  upon  one  D.  C.  H.  of  the  State  of  Lou- 
isiaoa,  pledged  and  delivered  therefor,  which  said  draft  had  been 
remitted  to  the  office  of  discount  and  deposit  of  the  said  Bank 
of  the  United  States  in  the  City  of  New  Orleans  (which  said 
office  last  mentioned  was  then  and  there  legally  established  at 
New  Orleans,  to  wit,  at  Baltimore  aforesaid),  and  that  the  said 
office  of  discount  and  deposit  last  mentioned  was  truly  and  justly 
accoantable  therefor,  whereas,  in  fact  and  in  truth,  the  said  en- 
tries so  made  and  procured  were  false ;  neither  was  such  draft  for 
the  payment  of  money,  nor  was  any  other  security,  pledged  or 
delivered  therefor,  as  they  the  said  J.  A.  B.  and  J.  W.  M'C.  then 
and  there  well  knew ;  and  that  the  said  false,  wicked,  and  unlaw- 
ful and  fraudulent  conspiracy,  confederacy,  and  agreement  above 
mentioned,  and  the  said  false,  wicked,  unlawful,  and  fraudulent 
acts  done  in  pursuance  thereof,  above  set  forth,  were  then  and 
there  made,  done,  and  perpetrated  by  the  said  J.  A.  B.  and  J.  W. 
M'C^  in  abuse  and  violation  of  their  duty  and  the  trust  reposed 
in  them,  and  the  oaths  taken  and  sworn  by  them  respectively,  as 
such  officers  of  the  said  office  of  discount  and  deposit  of  the 
said  bank  as  aforesaid ;  and  that  the  said  J.  A.  B.  and  J.  W. 
WPC.  did  then  and  there  thereby  falsely,  wickedly,  firaudulently, 
wrongfully,  and  unlawfully  impoverish,  cheat,  and  defraud  the 
said    President,  Directors,  and   Company  of  the  Bank  of  the 
United  States,  to  the  great  damage  of  the  said  president,  direc- 
tors, and  company,  to  the  evil  example  of  all  others  in  like  man* 
ner  offending,  and  against,  &c.     (Conclude  as  in  book  1,  chap- 
ter 2.) 

(622)  For  a  congpiraey  hy  the  maker  of  two  promissory  notes^  and 
two  other  persons^  fraudulently  to  obtain  the  said  notes  from 
the  holder. (a) 

That  B.   C.  W»,  late  of  the  parish  of  Saint  Martin-in-the- 
Fields,  in  the  County  of  Middlesex,  laborer,  L.  P.  G.,  late  of  the 
same  place,  laborer,  and  J.  M.,  late  of  the  same  place,  laborer, 
(a)  1  Cox,  C.  C.  Appendix,  p.  xiii. 
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wickedly  devising  and  intending  to  cheat,  deceive,  and  defraud 
one  E.  L.  H.,  on  the  twentieth  day  of  March,  in  the  year  of  onr 
Lord  with  force  and  arnos,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
did,  amongst  themselves,  unlawfully  conspire,  combine,  confed- 
erate, and  agree  together,  by  divers  false  pretences  and  subtle 
means  and  devices,  to  obtain  and  acquire  to  themselves  of  and 
from  the  said  E.  L.  H.  divers  valuable  securities  of  the  said  E- 
K  H. ;  that  is  to  say,  a  certain  promissory  note  for  the  payment 
of  six  thousand  pounds,  made  by  the  said  J.  M. ;  and  a  certain 
other  promissory  note  for  the  payment  of  five  thousand  pounds, 
made  by  the  said  J.  M.     And  that,  in  pursuance  of  the  afore- 
said conspiracy,  combination,  and  confederacy  and   agreement 
amongst  them  as  aforesaid,  the  said  B.  C.  W.,  afterwards,  to  wit, 
on  the  twenty-sixth  day  of  March,  in  the  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  court,  did  falsely,  fraudulently,  and  deceitfully 
pretend  to  the  said  E.  L.  H.  that  the  said  B.  C.  W.  had  a  friend 
who  wished  to  invest  twenty  thousand  pounds  in  the  said  J.  M.'s 
paper,  meaning  thereby  that  the  said  B.  C.  W.  had  a  friend  who 
was  willing  and  de^sirous  to  discount  bills  of  exchange  accepted 
by,  or  promissory  notes  made  by,  the  said  J.  M.  to  the  amount  of 
twenty  thousand  pounds,  and  by  which  friend  the  said  B.  C.  W. 
could  and  would  procure  the  said  promissory  note  of  and  belong- 
ing to  E.  L.  H.  to  be  discounted,  by  means  of  which  said  false 
pretences,  in  pursuance  of  the  aforesaid  conspiracy,  combination, 
confederacy,  and  agreement,  the  said  B.  C.  W.,  L.  P.  G.,  and  J. 
M.,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  court,  did  unlawfully,  falsely,  fraudulently,  and 
deceitfully  obtain,  acquire,  and  get  into  their  hands  and  posses- 
sion the  said  promissory  notes  of  and  belonging  to  the  said  E. 
L.  H. ;  whereas,  in  truth  and  in  fact,  the  said  B.  C.  W.  had  not 
any  friend,  or  other  person,  who  wished  to  invest  twenty  thou- 
sand pounds,  or  any  other  sum  of  money,  in  the  said  J.  M.'s  pa- 
per, or  by  whom  he  could  procure  the  said  promissory  notes  of 
the  said  E.  L.  H.  to  be  discounted ;  and  whereas,  in  truth  and 
in  fact,  the  said  B.  C.  W.  did  not  procure  the  said  promissory 
notes  to  be  discounted ;  and  whereas,  in  truth  and  in  fact,  the 
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aaid  B.  C.  W.  did  not  intend  to  procure  the  said  promissory  notes 
to  be  discounted ;  but,  on  the  contrary  thereof,  withdrew  himself 
with  the  said  promissory  notes ;  to  the  great  damage  of  the  said 
K  L.  H.,  and  against  the  peace,  &c. 

Sec<md  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  B.  C.  W.,  L.  P.  G.,  and  J.  M.,  wickedly  de- 
vising and  intending  to  cheat,  deceive,  and  defraud  the  said  E. 
L.  H.,  afterwards,  to  wit,  on  the  said  twentieth  day  of  March,  in 
the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said 
conrt,  did,  anaongst  themselves,  unlawfully  conspire,  combine, 
confederate,  and  agree  together,  by  divers  false  pretences   and 
sobtle  means  and  devices,  to  obtain  and  acquire  to  themselves  of 
and  from  the  said  £•  L.  H.  divers  valuable  securities  of  the  said 
E.  L.  H. ;  that  is  to  say,  a  certain  promissory  note  for  the  pay- 
ment of  five  thousand  poupds,  made  by  the  said  J.  M.,  and  a 
certain  other  promissory  note  for  the  payment  of  five  thousand 
poands,  made  by  the  said  J.  M.     And  that,  in  pursuance  of  the 
aforesaid  conspiracy,  combination,  confederacy,  and  agreement 
amongst  them,  so  had  as  aforesaid,  the  said  B.  C.  W.  after- 
wards, to  wit,  on  the  twenty-sixth  day  of  March,  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  did  falsely,  fraudulently, 
and  deceitfully  pretend  to  the  said  E.  L.  H.  that  the  said  B.  C. 
W.  had  a  friend  who  was  willing  and  desirous  to  discount  any 
bills  of  exchange  accepted,  or  promissory  notes  made  by  the  said 
J.  M.,  to  the  amount  of  twenty  thousand  pounds,  and  that  he 
coold  and  would  procure  the  said  promissory  notes  of  the  said 
K  L.  H.,  so  made  by  the  said  J.  M.  as  aforesaid,  to  be  discounted 
by  the  said  firiend  of  the  said  B.  C.  W. ;   by  means  of  which 
bise  pretences,  in  pursuance  of  the  aforesaid  conspiracy,  com- 
bination, confederacy,  and  agreement,  the  said  B.  C.  W.,  L.  P. 
6.,  and  J.  M.,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  did  falsely,  fraudulently,  and 
deceitfully  obtain,  acquire,  and  get  into  their  hands  and  posses- 
sion tbe  said  promissory  notes  of  the  said  E.  L.  H. ;  whereas,  in 
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truth  and  in  fact,  the  said  B.  C.  W.  had  not  any  friend  or  other 
person  who  was  willing  or  desirous  to  discount  bills  of  exchange 
accepted,  or  promissory  notes  made  by  the  said  J.  M.,  to  the 
amount  of  twenty  thousand  pounds,  or  any  amount  whatever; 
and  whereas,  in  truth  and  in  fact,  the  said  B.  C.  W.  did  not  pro- 
cure the  said  promissory  notes  to  be  discounted  ;  and  whereas,  in 
truth  and  in  fact,  the  said  B;  C.  W.  did  not  intend  to  procure  the 
said  promissory  notes  to  be  discounted,  but,  on  the  contrary 
thereof,  withdrew  himself  with  the  said  promissory  notes ;  to  the 
great  damage  of  the  said  E.  L.  H.,  and  against  the  peace,  &c. 

Third  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  B.  C.  W.,  L.  P.  G.,  and  J.  M.,  wickedly  de- 
vising and  intending  to  cheat,  deceive,  and  defraud  the  said  E. 
L.  H.,  afterwards,  to  wit,  on  the  said  twentieth  day  of  March,  in 
the  year  of  our  Lord  with  force  and  arms,  at  the  parish 

aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  did,  amongst  themselves,  unlawfully  conspire, 
combine,  confederate,  and  agree  together,  by  divers  false  pretences 
and  subtle  means  and  devices,  to  obtain  and  acquire  to  them- 
selves of  and  from  the  said  E.  L.  H.  divers  valuable  securities 
of  the  said  E.  L.  H.,  that  is  to  say,  a  certain  promissory  note  for 
the  payment  of  six  thousand  pounds,  and  of  the  value  of  six 
thousand  pounds,  and  a  certain  other  promissory  note  for  the  pay^ 
ment  of  five  thousand  pounds,  and  of  the  value  of  five  thousand 
pounds ;  to  the  great  damage  of  the  said  E.  L.  H.,  and  against 
the  peace,  &c. 

(623)   Conspiracy  and  cheats  under  pretence  of  being  a  merchant 

with  overt  acU{q) 

That  P.  R.,  J.  B.,  and  A.  F.,  all  late  of,  &c.,  yeomen,  being 
persons  of  evil  name  and  fame  and  dishonest  conversation,  and 
not  caring  to  get  their  livelihood  by  honest  labor,  but  by  fraud 
and  deceit  maintaining  their  idle  course  of  life,  on,  &c.,  at,  &c., 
with  force  and  arms,  unlawfully  and  wickedly  among  themselves 
did  combine,  conspire,  and  agree  together  one  M.  E.,  widow, 
there  resident,  of  her  goods  and  chattels,  to  wit,  of  a  large  quan- 

(g)  Drawn  in  1790,  by  Mr.  Bradford,  then  attorney-general  of  Pennsylvania. 
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tity  of  oaken  staves  and  heading,  of  the  value  of  fifty  pounds, 
lawful  money  of  Pennsylvania,  and  more  falsely  and  fraud- 
ulently, by  false  pretences,  deceit,  practice,  and  covin,  to  cheat, 
deceive,  and  defraud,  contrary,  &c.,  and  against,  &c  ( Conclude 
as  in  book  1,  chapter  3.) 

In  pursuance  of  such  their  wicked  conspiracy,  combination, 
and  agreement  aforesaid,  the  said  P.  R.  afterwards,  to  wit,  on, 
&C.,  deceitfully  bargained  with  the  said  M.  E.,  to  deliver  to  him 
the  said  P.  four  thousand  nine  hundred  and  fifty  hogsheads' 
staves  and  two  thousand  two  hundred  hogsheads'  heading,  to 
the  value  of  fifty-two  pounds  eighteen  shillings  and  fourpence, 
and  upon  such  bargaining  the  said  P.  R.  falsely  took  upon  him- 
self and  pretended  to  be  a  merchant,  resident  in  the  City  of  Phil- 
adelphia, and  then  and  there  personated  a  merchant  of  Philadel* 
phia  as  if  he  had  been  a  true  merchant,  and  that  he  the  said 
P.  would  duly  pay  to  the  said  M.  the  aforesaid  sum  when  he 
shoold  be  desired  so  to  do,  and  that  the  said  A.  F.  then  and 
there  took  upon  himself  and  pretended  to  be  a  laborer,  em- 
ployed and  paid  by  him  the  said  P.,  to  receive  and  move  the 
said  staves  and  headings,  and  then  and  there  did  falsely  affirm 
to  the  said  M.  £•  that  the  said  P.  was  a  merchant  as  aforesaid, 
and  that  the  aforesaid  M.  K,  giving  credit  to  the  said  fictitious 
assun  ptions,  personatings,  and  deceits,  did  then  and  there  de- 
liver to  the  said  P.  R.  and  A.  F.  the  said  staves  and  heading, 
of  the  value  aforesaid ;  whereas,  in  fact  and  in  truth,  the  said 
P.  R.  was  not  a  true  merchant  as  aforesaid,  nor  was  he  used  to 
get  his  living  by  buying  and  selling,  nor  was  the  said  A.  F.  a 
laborer  employed  and  paid  by  the  said  P.  in  manner  aforesaid, 
oor  did  the  said  P.,  A.,  or  J.,  or  either  of  them,  intend  or  design 
to  pay  or  satisfy  the  said  M.  E.  for  the  said  staves,  but  the 
same  to  their  own  use  afterwards,  to  wit,  on  the  same  day  and 
year,  fraudulently  did  dispose  of  and  convert,  and  the  said  M.  of 
the  same  did  then  and  there  cheat  and  defraud,  to  the  great  dam- 
age of  her  the  said  M.,  contrary,  &c.,  and  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

That  the  said  J.  afterwards,  on,  &c.,  in  further  pursuance  of 
such  their  wicked  intention,  in  conspiracy  and  agreement  as 
aforesaid,  at,  &a,  falsely  did  pretend  and  affirm  to  the  said  M. 
£.  that  the  said  P.  R.  was  a  merchant  as  aforesaid,  and  that  the 
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said  P.  R.  was  then  sick,  and  had  sent  him  the  said  J.  to  par- 
chase  a  farther  quantity  of  staves  of  her  the  said  M.,  with  an 
intent  to  defraud  and  cheat  the  said  M.  of  a  further  large  quan- 
tity of  staves  in  manner  aforesaid,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  to  the  great  damage  of  her  the 
said  M.,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(624)   Conspiracy  to  sell  lottery  ticket8.{r) 

That  defendants,  &c^  did  conspire  to  sell  and  expose  to  sale, 
and  cause  and  procure  to  be  sold  and  exposed  to  sale,  a  lottery 
ticket,  and  tickets  in  a  lottery  not  authorized  by  the  laws  of  this 
commonwealth,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(625)  Conspiracy  for  enticing  a  person  to  play  at  unlawful  games^ 

That  J.  D.,  G.  B.,  and  J.  D.,  all  late  of,  &c.,  yeomen,  on,  &c-, 
unlawfnlly,  wickedly,  and  deceitfully  did  combine,  conspire,  and 
agree  together  to  cheat  and  defraud  one  S.  B.,  and  his  goods  and 
moneys,  by  art,  practice,  and  fraud,  into  their  custody  and  pos- 
session to  obtain  and  get ;  and  in  pursuance  of  such  their  unla\7- 
ful  and  wicked  conspiracy  and  agreement  aforesaid,  they  the  said 
J.  D.,  G.  B.,  and  J.  D.,  afterwards,  to  wit,  the  same  day  and  year, 
and  at,  &c.,  did  challenge  and  provoke  him  the  said  S.  B.  at  a 
certain  unlawful  game  at  cards  to  play  and  game  for  money,  and 
then  and  there,  by  iraud,  deceit,  art,  practice,  and  covin,  at  the 
said  unlawful  game,  and  by  laying  wagers  thereon,  did  unla'w- 
fully  and  fraudulently  obtain  and  get  into  their  possession  the 
sum  of  six  pounds  seven  shillings  and  sixpence,  of  the  moneys  of 
the  said  S.  B.,  and  the  same  moneys  then  and  there  did  take 
and  carry  away,  to  the  evil  example,  &c.,  contrary,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(r)  Com.  V,  Gillespie,  7  S.  &  B.  469.    See  Uiis  form  examined,  ante,  note  to 
607,  608. 
(s)  Drawn  by  Mr.  Jared  IngersoU,  attorney-general  of  Pennsylvania,  in  1789. 
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(626)   Conspiracy  to  make  a  greed  rioty  and  to  demolish  tvallSy  buUd" 
ingiy  andfeneeSy  with  overt  actB.{t) 

That  A.  B^  late  of,  &c.  {naming  the  other  defendants),  together 
with  divers  other  evil  dispoBed  persons,  to  the  jurors  aforesaid  as 
yet  unknown,  heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  at, 
&&,  aforesaid,  did  unlawfully  conspire,  combine,  confederate,  and 
agree  together  unlawfully,  riotously,  and  routously  to  break  down, 
pull  down,  prostrate,  demolish,  and  destroy  a  certain  wall,  and 
certain  other  erections,  buildings,  posts,  pales,  rails,  and  fences  of 
one  C.  D.,  there  then  erected,  standing,  and  being  near  a  certain 
dwelling-house  and  premises  of  the  said  C.  D.,  there  situate. 
And  the  jurors,  &c.,  that  in  pursuance  of  the  said  conspiracy, 
combination,  confederacy,  and  agreement,  so  as  aforesaid  had, 
tbey  the  said  A.  B.,  &c.,  afterwards,  to  wit,  on,  &c.,  aforesaid,  at, 
&c,  aforesaid,  with  force  and  arms,  did  unlawfully,  riotously,  and 
routously  assemble  and  meet  together,  near  to  the  said  dwell- 
ing-house and  premises  of  the  said  C.  D.,  and  near  to  the  dwell- 
ing-houses and  premises  of  divers  other  liege  subjects  of  the  said 
State  there,  and  being  so  assembled  and  met  together,  then  and 
there  unlawfully,  riotously,  and  routously  did  make  a  great  noise, 
riot,  disturbance,  and  affray,  and  stayed  and  continued  there 
making  such  noise,  riot,  disturbance,  and  affray  for  a  long  time, 
to  wit,  for  the  space  of  five  hours,  and  thereby  for  and  during  all 
that  time  there  greatly  disturbed,  disgusted,  terrified,  and  alarmed 
the  said  C.  D.  and  his  wife  and  family,  in  the  peaceable  posses- 
sion and  enjoyment  of  his  said  dwelling-house  and  premises,  and 
also  greatly  disturbed,  disquieted,  terrified,  and  alarmed,  the  said 
other  liege  subjects  of  the  said   State,  and  residing  in  the  said 
dwelling-houses  and  premises,  and  then  and  there  unlawfully, 
riotously,  and  routously  did  break  down,  pull  down,  prostrate, 
demolish,  and  destroy  great  part  of  the  said  wall,  to  wit,  twenty 
perches  of  the  said  wall,  then  and  there  standing  and  being,  and 
the  materials  thereof,  to  wit,  five  hundred  bricks,  of  a  large  value, 
to  wit,  &C.,  unlawfully,  riotously,  routously,  and  wantonly  did 
cast  and  scatter  into  and  about  the  common  and  public  highway 
of  the  said  State  there,  to  the  great  damage  and  terror  of  the  good 

(t)  Dickinson's  Q.  S.  6th  ed.  S58. 
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citizens  of  Baid  State,  and  against  the  peace,  &c.     ( Conclude  as 
in  booh  1,  chapter  3.) 

(627)  Second  county  without  overt  acts. 

That  the  said  A.  B.,  &c.,  together  with  divers  other  evil  dis- 
posed persons,  to  the  jurors  as  aforesaid  as  yet  unknown,  hereto- 
fore, to  wit,  on,  &c.,  aforesaid,  with  force  and  arms,  at,  &c.,  afore- 
said, did  unlawfully  conspire,  combine,  confederate,  and  agree 
together  unlawfully  to  break  down,  demolish,  prostrate,  and  de- 
stroy certain  other  erections,  buildings,  posts,  pales,  rails,  and 
fences,  then  and  there  standing,  and  being  the  property  of,  and 
belonging  to,  the  said  citizens  of  said  State,  there  then  inhabiting 
and  residing,  against  the  peace,  &c.  Conclude  as  in  book  1,  chap- 
ter 3.) 

(628)  Conspiracy  to  prevent^  by  force  and  armSy  the  use  of  the  Eng- 
liah  language  in  a  German  congregation^  and  to  oppose^  "  vnth 
their  bodies  and  lives^'^  and  by  all  means  lawful  and  unlawful, 
the  introduction  of  any  other  language  but  the  German.  Overt 
actSy  riot  and  assault.{u) 

That  F.  E.  et  oLj  on,  &c.,  were  members  of  the  German 
Evangelical  Lutheran  congregation,  in  and  near  Philadelphia. 
And  so  being  severally  and  respectively  members  of  the  said 
congregation,  they,  the  said  F.  E.  et  al,  unlawfully  and  wickedly 
combining,  conspiring,  and  confederating  together,  to  acquire  for 
themselves  unjust  and  illegal  authority  and  power  in  the  said 
congregation,  and  to  distress,  oppress,  and  aggrieve  the  peaceful 
citizens  of  this  commonwealth,  also  members  of  the  said  con- 

(tt)  Com.  V.  Eberle,  Pamph.  218;  3  S.  &  R.  9.  This  indictment  was  pre- 
pared by  very  eminent  counsel,  and  was  tried  before  Yeates,  J.,  at  nisi  prius,  in 
1816.  The  question  whether  it  set  forth  an  indictable  offence,  was  vexy  warmljr 
argued  during  trial,  but  under  instructions  from  the  court,  the  jury  found  the 
defendants  guilty  on  both  counts.  No  motion  in  arrest  of  judgment  was  made, 
though  a  motion  for  a  new  trial  was  strenuously  urged  before  the  court  in  banc, 
by  the  experienced  counsel  for  the  defendants,  Mr.  Levy  and  Mr.  Rawlc.  It 
would  seem  from  this,  that  the  correctness  of  the  indictment  was  conceded ; 
and  in  fact,  in  the  opinions  of  both  Tilghman,  C.  J.,  and  Yeates,  J.,  the  agree- 
ment by  the  defendants  to  oppose  the  introduction  of  the  English  language 
"  with  their  bodies  and  lives,"  and  by  all  means  lawful  and  unlawful,  is  treated 
as  constituting  an  indictable  offence,  and  the  overt  acts  are  considered  as  mere 
aggravation. 

148 


Digitized  by 


Google 


CONSPIRACY.  (629) 

gregatioD,  and  to  prevent  them  from  the  free,  lawful,  and  proper 
enjoyment  of  the  rights  and  privileges  thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  the  City  of  Philadelphia  afore- 
said, and  within  the  jurisdiction  of  this  court,  unlawfully  assem- 
bled and  met  together,  and  being  so  assembled  and  met  together, 
did  then  and  there  unjustly  and  unlawfully  and  oppressively  con- 
spire, combine,  confederate,  and  agree  together  to  prevent,  by 
force  and  arras,  the  use  of  the  English  language  in  the  worship 
of  Almighty  God  among  the  said  congregation,  and  for  that  pur- 
pose did  then  and  there  determine  and  firmly  bind  themselves, 
before  God,  and  solemnly  to  each  other,  to  defend,  with  their 
bodies  and  lives,  the  German  divine  worship,  and  to  oppose,  by 
every  means  lawful  and  unlawful,  the  introduction  of  any  other 
language  into  the  churches ;  and  the  said  F.  E.  el  al,j  and  each 
of  them,  in  pursuance  of  the  said  unlawful  and  oppressive  con- 
spiracy, combination,  confederacy,  and  agreement  so  formed  and 
made  as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at  the  City  of 
Philadelphia  aforesaid,  and  within  the  jurisdiction  of  this  court, 
at  an  election  then  and  there  held  by  the  members  of  said  con- 
gregation for  certain  officers  of  the  same,  to  wit,  for  elders  and 
wardens,  did  unlawfully  and  oppressively,  and  with  force  and 
violence,  riotously  and  routously  make  and  raise,  and  cause  to 
be  made  and  raised,  a  great  noise,  tumult,  riot,  and  disturbance, 
and  then  and  there,  in  further  pursuance  of  the  said  unlawful 
and  oppressive  conspiracy,  combination,  confederacy,  and  agree- 
ment, so  formed  and  made  as  aforesaid,  did  assault,  beat,  and 
wonnd  certain  members  of  the  said  congregation,  to  wit,  for  the 
better  carrying  on  the  said  unlawful  and  oppressive  conspiracy, 
combination,  confederacy,  and  agreement  into  effect  and  execu- 
tion, to  the  great  damage,  oppression,  and  grievance  of  the  mem- 
bers of  the  German  Evangelical  Lutheran  congregation  in  and 
near  Philadelphia  aforesaid,  to  the  evil  and  pernicious  example, 
&c,  and  against,  &c.     {Conclude  as  in  book  ly  chapter  2.) 

Second  county  omittinff  overt  acts^  and  charging  the  mere  conspiracy. 

(629)    Conspiracy  to  produce  abortion  on  a  woman  not  qaich.{v) 

That  the  said  W.  B.  T.,  &c.,  being  persons  of  evil  minds  and 

(»)  ThjBse  counts  were  sustained  on  special  demurrer,  by  the  Supreme  Court 
of  Pennsylyania,  in  Com.  ».  Demain,  6  Pa.  L.  J.     See  ante,  607-8,  note. 
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dispositions,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  the 
said  court,  unlawfully  and  wickedly  did  conspire,  combine,  con- 
federate, and  agree  together,  in  and  upon  the  body  of  one  S.  R. 
S.  an  assault  to  make,  with  a  wicked  intent,  to  wit,  to  cause  and 
procure  the  said  S.  to  miscarry  and  to  bring  forth  a  certain  child, 
with  which  she  was  then  big  and  pregnant,  dead,  to  the  great 
damage  of  the  said  S.,  to  the  evil  example,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(680)  Second  county  with  overt  act. 

.  That  the  said  W.  B.  T.,  &c.,  being  such  persons  as  aforesaid, 
on  the  day  and  year  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  court,  unlawfully  and  wick- 
edly did  conspire,  combine,  confederate,  and  agree  together,  to 
cause  and  procure  the  said  S.  R.  S.  to  miscarry  and  to  bring 
forth  a  certain  child,  with  which  she  was  then  big  and  pregnant, 
dead,  to  the  great  damage  of  the  said  S.  And  the  jurors  afore- 
said, upon  their  oaths  and  affirmations  aforesaid,  do  further  pre- 
sent, that  the  said  defendants,  in  pursuance  of,  and  according  to 
the  said  conspiracy,  combination,  confederacy,  and  agreement  be- 
tween them  the  said  defendants,  so  as  aforesaid  had  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  in  and  upon  the  body  of  the  said  S., 
then  and  there  being  pregnant  and  big  with  a  certain  other  child, 
did  make  an  assault,  and  her,  the  said  S.',  then  and  there  did 
bruise,  wound,  and  ill-treat,  so  that  her  life  was  thereby  greatly 
despaired  of,  and  a  certain  instrument,  made  of  silver  or  other 
metal,  in  the  shape  and  form  of  a  book,  up  and  into  the  womb 
and  body  of  the  said  S.  then  and  there  wickedly,  violently, 
and  inhumanly  did  force  and  .thrust,  with  a  wicked  intent  to 
cause  and  procure  the  said  S.,  as  aforesaid,  to  miscarry  and  abort 
as  aforesaid,  and  to  kill  and  murder  the  said  child,  by  reason 
whereof,  and  by  means  of  which  said  last  mentioned  premises, 
the  said  child  was  killed,  and  its  life  destroyed  and  taken  away 
in  its  mother's  womb ;  and  the  said  S.,  afterwards,  to  wit,  on,  &c., 
in  the  year  aforesaid,  miscarried  and  was  aborted  of  the  said 
child,  being  a  female  child,  to  the  great  injury  of  the  said  S.,  to 
the  evil  example,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 
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(631)  C(m»piracy  ht/  persons  confined  in  prison,  to  effect  their  ovm 
escape  and  that  of  others.(w) 

That  A.  B.,  C.  D.,  and  E.  F.,  all  of  said  B.,  laborers,  on,  &c., 
at,  &c.,  were  persons  lawfully  confined  in  the  commonwealth's 
prison,  situated  in  B.,  in  the  county  aforesaid,  and  then  and  there 
lawfully  detained  in  the  custody  of  the  keeper  of  said  prison,  by 
divers  legal  processes  then  and  there  in  force  against  them  the 
said  A.  B.,  C.  D.,  and  E.  F.  (state  the  cause  of  the  detention  of 
each  of  the  defendants),  and  that  said  A.  B.,  C.  D.,  and  E.  F., 
aolawfully  contriving  and  intending  to  effect  the  escape  of  them- 
selves and  divers  other  persons,  to  the  said  jurors  unknown,  who 
\irexe  then  and  there  prisoners  lawfully  confined  in  the  said 
prison,  and  in  the  custody  of  the  keeper  thereof,  from  out  of  said 
prison,  did  then  and  there  conspire,  combine,  confederate,  and 
agree  together,  unlawfully  to  efiect  the  escape  of  themselves,  the 
said  A.  B.,  C.  D.,  and  E.  F.,  and  the  said  other  prisoners,  then 
so  lawfully  confined  in  said  prison,  from  and  out  of  the  same; 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Uie  same  form  may  be  used  when  the  design  of  the  conspirators 
is  to  effect  their  own  escape  only,  and  not  that  of  others^  by  omit- 
Hng  the  allegation  of  divers  other  persons  then  and  there  lawfully 
confined,  Sfc. 

(632)  By  prisoners  to  escape ;  with  overt  act,  attempting  to  blow  up 
the  wall  of  a  prison  with  gunpowder,  {x) 

That  A.  B.,  C.  D.,  and  E.  F.,  late  of,  &c.,  laborers,  at  the  time 
next  hereafter  mentioned,  were  prisoners  lawfully  confined  in  the 
commonwealth's  prison,  situated  in  B.  aforesaid,  in  the  county 
aforesaid,  and  then  and  there  lawfully  detained  in  the  custody  of 
the  keeper  of  said  prisoners,  by  virtue  of  divers  legal  processes 
then  in  legal  force  against  them ;  and  that  the  said  A.  B.,  C.  D., 
and  E.  F.,  contriving  and  intending  to  break  clown,  blow  up, 
demolish,  prostrate,  and  destroy  a  certain  part  of  the  wall  of  said 
prison  belonging  to  and  inclosing  the  same,  and  thereby  to  elFect 
the  escape  of  themselves  and  of  divers  other  prisoners,  then  law- 
fully confined  in  said  prison,  and  in  the  lawful  custody  of  the 

(lo)  s  Chit  C.  L.  1150. 
(a?)  3  Chit  C.  L.  1151 ;  Davis'  Prec.  106. 
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keeper  thereof,  from  and  out  of  the  said  prison,  on  the  day 

of  now  last  past,  at  in  the  county  aforesaid,  did  un- 

lawfully and  wickedly  conspire,  combine,  confederate,  and  agree 
among  themselves  for  the  purpose  aforesaid ;  and  that  in  pur- 
suance of,  and  according  to  the  conspiracy,  combination,  con- 
federacy, and  agreement  aforesaid,  so  as  aforesaid  had  among 
themselves,  they  the  said  A.  B.,  C.  D.,  and  E.  F.  did  then  and 
there  make  and  cause,  and  procure  to  be  made,  a  certain  large 
hole  and  breach  in  the  said  wall  of  the  said  prison,  ef  the  length 
of  six  feet,  and  of  the  width  of  six  feet;  and  then  and  there 
unlawfully  and  wickedly  put,  placed,  and  laid  a  large  quantity 
of  gunpowder,  to  wit,  ten  pounds  of  gunpowder,  into  the  said 
hole  and  breach,  so  as  aforesaid  made  in  the  wall  aforesaid,  with 
intent  to  set  fire  to  the  said  gunpowder,  and  thereby  to  break 
down,  blow  up,  demolish,  prostrate,  and  destroy  part  of  the  said 
wall,  and  by  the  means  last  mentioned  to  elFect  the  escape  of 
themselves  and  the  said  other  prisoners  so  confined  in  the  said 
prison,  and  in  the  lawful  custody  of  the  keeper  thereof,  from  and 
out  of  the  same,  against,  &c.  (Conclvde  as  in  book  1,  chap- 
ter 3.) 

(633)  By  prisoners  to  effect  their  escape ;  with  overt  act^  breaking 
^down  part  of  the  wall  of  the  prison.(y) 

That  A.  B.,  C.  D.,  and  E.  P.,  all  of  laborers,  at  the  time 

next  hereafter  mentioned,  were  prisoners,  lawfully  confined  in  the 
commonwealth's  prison,  situated  at  B.,  in  the  county  aforesaid, 
and  then  and  there  lawfully  detained  in  the  custody  of  the  keeper 
of  said  prison,  by  divers  legal  processes  then  in  force  against 
them  ;  and  that  they  the  said  A.  B.,  C.  D.,  and  E.  R,  unlawfully 
contriving  and  intending  to  break  down,  demolish,  prostrate,  and 
destroy  part  of  the  wall  belonging  to  and  inclosing  the  said 
prison,  and  thereby  unlawfully  to  effect  the  escape  of  themselves, 
the  said  A.  B.,  C.  D.,  and  E.  F.,  and  divers  other  prisoners  then 
lawfully  confined  in  said  prison,  and  in  the  custody  of  the  keeper 
thereof,  from  and  out  of  the  same,  on  at  in  the  county 

aforesaid,  did    unlawfully  conspire,  combine,   confederate,  and 
agree  among  themselves,  and   meet  together  for  the  purposes 
aforesaid ;  and  being  so  assembled  and  met  together,  did  then 
(y)  3  Chit.  C.  L.  1151  ;  Davis'  Prec.  106. 
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and  there,  in  pursuance  of  the  conspiracy,  combination,  con- 
federacy, and  agreement  aforesaid,  so  as  aforesaid  had  among 
themselves,  unlawfully  and  wickedly  begin  to  break  down,  de* 
molish,  prostrate,  and  destroy  part  of  the  said  wall,  with  intent 
thereby  nnlawfally  to  effect  the  escape  of  themselves  and  the 
said  other  prisoners  so  there  confined  in  the  said  prison,  and  in 
the  custody  of  the  keeper  thereof;  against,  &c.  (Conclude  as  in 
book  1,  chapter  3.) 

(634)  Conspiracy  to  impose  on  the  public^  by  the  manufacture  of 
spurious  indigo^  with  intent  to  sell  the  same  as  genuine  indigo 
of  the  best  quality, (z) 

That  A-  B.,  C.  D.,  and  E.  F.,  all  of  B.,  in  the  County  of  S., 
laborers,  devising  and  fraudulently  intending  to  acquire  and  get 
into  their  hands  and  possession  the  moneys,  goods,  and  property 
of  the  citizens  of  this  commonwealth,  by  fraudulent  and  dis- 
honest means,  on,  &c.,  at,  &c.,  did  falsely,  fraudulently,  and  un- 
lawfully conspire,  combine,  confederate,  and  agree  among  them- 
selves to  mix,  compound,  and  manufacture  certain  articles  and 
materials  hereafter  mentioned,  into  the  form  and  color  and  to  the 
resemblance  of  good  and  genuine  indigo  of  the  best  quality,  and 
of  foreign  growth  and  manufacture,  with  the  fraudulent  intent 
and  design,  that  the  base  materials  to  be  mixed,  compounded, 
and  manufactured  as  aforesaid,  should  be  exposed  to  sale,  and 
that  the  same  should  in  fact  be  sold  to  the  citizens  of  this  com- 
monwealth and  others  as  and  for  good  and  genuine  indigo  of 
the  best  quality,  and  of  foreign  growth  and  manufacture.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,*  do  further  present, 
that  the  said  A.  B.,  C.  D.,  and  E.  P.,  in  pursuance  of  and  accord- 
ing to  the  conspiracy,  combination,  confederacy,  and  agreement 
aforesaid,  so  as  aforesaid  had  among  themselves,  on  the  day  and 

(z)  Tbis  form  is  the  game  as  that  used  in  Com.  v.  Judd  (2  Mass.  329),  with 
the  exception  of  the  alterations  there  recommended  by  die  court.  "  The  latter 
part  of  the  indictment  in  this  case,"  says  Mr.  Davis  (Free.  105),  "  is  left  out  of 
this  precedent,  which  is  conformable  to  the  decision  of  the  court.  The  chief 
justice  and  defendant's  counsel  speak  of  the  different  counts  in  the  indictment. 
There  was  but  one  count  in  the  indictment,  and  when  the  second  and  third 
counts  are  referred  to,  it  can  apply  only  to  the  different  allegations  in  the  body 
of  the  indictment,  introduced  as  usual,  b^  the  words,  *  and  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  further  present.' " 
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year  last  aforesaid,  at  B.  aforesaid,  in  the  county  aforesaid,  did 
fraudulently  mix  and  compound,  with  a  certain  quantity  of  gen- 
uine indigo  of  foreign  growth  and  manufacture,  certain  other 
articles  and  materials,  to  wit,  starch,  blue  vitriol,  nutgalls,  alum, 
and  a  decoction  of  logwood,  in  such  quantities  and  proportion, 
as  thereby  to  increase  the  quantity  of  the  aforesaid  genuine 
indigo,  when  mixed  and  compounded  as  aforesaid,  to  three  times 
the  quantity  and  number  of  pounds'  weight  thereof,  and  having 
so  mixed  and  compounded  the  same,  did  then  and  there  so  man- 
ufacture and  work  up  the  same  and  the  base  materials  and  com- 
position aforesaid,  as  to  give  the  same  the  false  appearance  and 
resemblance  of  good  and  genuine  indigo  of  the  best  quality  and 
of  foreign  growth  and  manufacture,  and  with  the  fraudulent 
intent  and  purpose,  that  the  purchaser  or  purchasers  thereof 
should  be  cheated  and  defrauded,  against,  &c,  ( Conclude  as  in 
book  1,  chapter  3.) 

(635)   CouBpiracy  to  publish  fraudulent  bank  notes  with  intent  to 
cheat  the  public,{a) 

That  J.  W.  R,,  late  of,  &c.,  yeoman,  and  N.  C,  late  of,  &c., 
yeoman,  devising  and  fraudulently  intending  to  acquire  and  get 
into  their  hands  and  possession  the  moneys,  goods,  and  property 
of  the  citizens  of  this  commonwealth  by  fraudulent  and  dis- 
honest means,  on,  &c.,  at  Pittsburg,  in  the  county  aforesaid,  did 
falsely,  fraudulently,  and  unlawfully  conspire,  combine,  confed- 
erate, and  agree  among  themselves  to  make,  utter,  and  publish 
certain  false,  forged,  and  counterfeited  bank  notes  of  the  Mineral 
Bank  of  Maryland,  in  the  form  and  to  the  resemblance  of  good, 
genuine,  and  true  bank  notes  of  the  Mineral  Bank  of  Maryland, 
with  the  fraudulent  intent  and  design  that  the  said  false,  forged, 
and  counterfeited  bank  notes  of  the  said  Mineral  Bank  of  Mary- 
land should  be  uttered,  published,  paid,  and  passed  to  the  cit- 
izens of  this  commonwealth  and  others,  as  and  for  good,  gen- 
uine, and  true  bank  notes  of  the  Mineral  Bank  of  Maryland, 
and  with  intent  to  cheat  and  defraud  the  President,  Directors^ 
and  Company  of  the  Mineral  Bank  of  Maryland,  and{b)  divers  the 
good  citizens  of  this  commonwealth,  contrary  to  the  form  of  the 

(a)  This  form  was  sustained  in  Com.  v.  Clary,  4  Barr,  210. 

(b)  The  italicized  passages  were  held  by  the  court  to  be  surplusage. 
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act  of  the  general  assembly  in  such  case  made  and  provided,{b) 
to  the  evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

(636)  For  conspiracy  to  defraud  intending  emigrants  of  their 
passage-money  by  pretending  to  have  an  interest  in  certain' 
ships,(a) 

That  C.  J.  T.,  late  of  the  City  of  London,  laborer,  and  H.  G. 
M.,  late  of  the  same  place,  laborer,  on  the  first  day  of  June,  in 
the  year  of  our  Lord  with  force  and  arms,  at  the  parish  of 

in  the  City  of  London,  and  within  the  jurisdiction  of  the 
Central  Criminal  Court,  together  with  divers  other  evil  disposed 
persons,  to  the  jurors  aforesaid  unknown,  unlawfully,  fraud- 
ulently, and  deceitfully  did  combine,  conspire,  confederate,  and 
agree  together  to  open  a  certain  office,  as  and  for  the  office  of  a 
pretended  company,  called  the  "  Australian  Gold  and  General 
Mining  Company,"  and  by  falsely  and  fraudulently  representing 
to  J.  J.,  J.  G.,  and  T.  B.,  that  the  said  company  had  chartered 
divers  vessels,  for  the  purpose,  of  conveying  passengers  to  Port 
Philip,  in  Australia,  and  that  the  said  C.  J.  T.  and  the  said  H. 
G.  M.  were  authorized  by  the  said  company  to  sell  and  dispose 
of  berths  to  persons  contracting  to  become  passengers  on  board 
the  said  vessels,  to  obtain  of  and  from  the  said  J.  J.,  J.  G., 
and  T.  B.  divers  large  sums  of  money,  of  the  moneys  of  the 
said  J.  J.,  J.  G.,  and  T.  B.  respectively,  and  to  cheat  and  defraud 
them  thereof.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at  London  aforesaid,  and  within  the  jurisdiction 
of  the  said  court,  the  said  C.  J.  T.  and  the  said  H.  G.  M., 
together  with  the  other  evil  disposed  persons  to  the  jurors  afore- 
said unknown,  in  pursuance  of  the  said  conspiracy,  combination, 
and  agreement,  so  had  by  and  amongst  them  as  aforesaid,  did 
then  and  there  open  a  certain  office  in  the  said  City  of  London, 
and  did  then  and  there  falsely  and  fraudulently  pretend  and 
advertise  that  the  said  office  was  the  office  of  a  certain  company 
then  and  there  establi^ed,  for  the  purpose  of  promoting  the 
emigration  of  her  majesty's  liege  subjects  to  parts  beyond  the 

(&)  The  italicized  passages  were  held  by  the  court  to  be  surplusage, 
(a)  6  Cox,  C.  C.  Appendix,  p.  Ixxxi. 
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seas,  called  the  '^  Australian  Gold  and  General  Mining  Com- 
pany," to  wit,  at  London  aforesaid,  and  within  the  jurisdiction 
of  the  said  court  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  London  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  the  said  C.  J.  T.  and  the  said  H. 
G.  M.,  in  pursuance  of  the  said  conspiracy,  combination,  and 
agreement,  so  had  and  made  between  themselves  and  the  other 
evil  disposed  persons  aforesaid,  did  falsely  pretend  to  the  said 
J.  J.,  J.  G.,  and  T.  B.,  that  divers  vessels,  and,  amongst  others, 
certain  vessels  called  respectively  the  "  Camilla,"  the  "  Medicis," 
and  the  "  Janet  Mitchell,"  had  been  chartered  by  the  said  com- 
pany to  convey  passengers  from  the  port  of  London  to  Port 
Philip,  in  Australia,  and  that  the  said  C.  J.  T.  and  H.  G.  M.  had 
full  and  legal  power  and  authority  to  secure  and  provide  for  the 
conveyance  of  the  said  J.  J.,  J.  G.,  and  T.  B.,  as  passengers  on 
board  the  said  vessels,  or  some  or  one  of  them ;  by  means  of 
which  said  false  pretences  and  of  the  premises  in  this  count 
mentioned,  and  in  pursuance  of  the  conspiracy,  combination, 
and  agreement  aforesaid,  the  said  C.  J.  T.  and  H.  G.  M.  did 
then  and -there  unlawfully  and  fraudulently  obtain  of  and  from 
the  said  J.  J.  the  sum  of  eleven  pounds  in  money,  of  the  moneys 
of  the  said  J.  J.,  of  the  said  J.  G.  the  sum  of  nine  pounds  in 
money,  of  the  moneys  of  the  said  J.  G.,  and  of  the  said  T.  B. 
the  sum  of  thirty  pounds  in  money,  of  the  moneys  of  the  said 
T.  B.,  with  intent  then  and  there  to  cheat  and  defraud  the  said 
J.  J.,  the  said  J.  G.,  and  the  said  T.  B.,  of  the  said  sums  of 
money,  of  the  moneys  of  the  said  J.  J.,  the  said  J.  G.,  and  the 
the  said  T.  B.  respectively;  to  the  great  damage,  injury,  and 
deception  of  the  said  J.  J.,  the  said  J.  G.,  and  the  said  T.  B., 
and  against  the  peace,  &;c. 

Second  count. 

That  the  said  C.  J.  T.  and  H.  G.  M.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  the 
jurisdiction  of  the  said  court,  together  \^ith  divers  other  evil  dis- 
posed persons  to  the  jurors  aforesaid  unknown,  unlawfully, 
fraudulently,  and  deceitfully  did  combine,  conspire,  confederate, 
and  agree  together,  by  divers  false  pretences  and  subtle  means 
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and  devices,  to  cause  it  to  be  believed,  that  a  certain  company 
was  established  at  a  certain  office  in  the  said  city,  to  wit,  for  the 
purpose  of  promoting  the  emigration  of  her  majesty's  liege  sub- 
jects to  parts  beyond  the  seas,  and  that  the  said  C.  J.  T.  and  H. 
G.  M.  were  the  agents  of  and  for  the  said  company,  and  that 
the  said  company  bad  then  chartered  certain  ships  to  sail  from 
London  to  a  place  beyond  the  seas,  to  wit,  Australia,  and  that 
the  said  C.  J.  T.  and  H.  G.  M.  then  could,  as  such  agents  of  and 
for  the  said  company,  contract  for  the  carrying  of  passengers, 
and  provide  that  passengers  should  be  carried  by  the  said  ships, 
chartered  by  the  said  company,  from  London  to  Australia  as 
aforesaid,  and  by  means  of  the  said  belief  to  obtain  from  divers 
liege  subjects  of  our  lady  the  queen,  to  wit,  J.  J.,  J.  G.,  and  T.  B., 
divers  large  sums  of  money,  of  the  moneys  of  the  said  J.  J.,  of 
the  moneys  of  the  said  J.  G.,  and  of  the  moneys  of  the  said  T. 
B.,  and  to  cheat  and  defraud  the  said  J.  J.,  J.  G.,  and  T.  B.  of 
their  said  moneys  respectively  ;  and  in  pursuance  of  the  said  last 
mentioned  conspiracy,  the  said  C.  J.  T.  and  H.  G.  M.  did  then 
and  there  open  an  office  in  the  said  City  of  London,  and  falsely 
pretend  that  it  was  the  office  of  the  said  company,  and  the  said 
C.  J.  T.  and  H.  G.  M.,  at  the  said  office,  in  pursuahce  of  the 
said  last  mentioned  conspiracy,  then  and  there  falsely  and  deceit- 
fully pretended  that  they  were  the  agents  of  and  for  the  said 
company,  that  the   said  company  bad   then  chartered  certain 
ships  to  sail  from  London  to  a  place  beyond  the  seas,  to  wit, 
Australia,  and  that  the  said  C.  J.  T.  and  H.  G.  JVL  then  could, 
as  such  agents  of  and  for  the  said  company,  lawfully  contract 
for   the   carrying  of   passengers,   and    provide  that   passengers 
should  t>e  carried  by  the  said  ships  chartered  by  the  said  com- 
pany from  London  to  Australia  as  aforesaid ;  and  the  said  C.  J. 
T.  and  H.  G.  M.,  by  means  of  the  said  false  pretences  and  in 
further  pursuance  of  the  last  mentioned  conspiracy,  did  then  and 
there  unlawfully  obtain  from  the  said  J.  J.  eleven  pounds  in 
money,  of  the  moneys  of  the  said  J.  J.,  and  from  the  said  J.  G. 
nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G.,  and  from 
the  said  T.  B.  thirty  pounds  in  money,  of  the  moneys  of  the  said 
T.  B.,  with  intent  then  and  there  to  cheat  and  defraud  the  said 
J.  J.,  J.  G.,  and  T.  B.  of  their  said  moneys  respectively ;  to  the 
great  damage  of  the  said  J.  J.,  J.  G.,  and  T.  B.  respectively,  to 
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the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace,  &c. 

Third  count. 

That  the  said  C.  J.  T.  and  H.  G.  M.,  on  the  day  and  year 
aforesaid,  in  the  city  aforesaid,  and  within  the  jurisdiction  af 
the  said  court,  together  with  divers  other  evil  disposed  persons 
to  the  jurors  aforesaid  unknown,  unlawfully,  fraudulently,  and 
deceitfully  did  combine,  conspire,  confederate,  and  agree  together, 
by  divers  false  pretences  and  subtle  means  and  devices,  to  cause 
it  to  be  believed  that  a  certain  company,  called  the  "  Australian 
Gold  Mining  and  Emigration  Company,"  had  an  office  in  the 
said  city  of  London  for  the  transaction  of  its  business,  and  that 
the  said  C.  J.  T.  was  the  agent  of  and  for  the  said  company ;  and 
that  the  said  company  had  then  chartered  a  certain  ship,  called 
the  '<  Medicis,"  to  sail  from  London  to  a  place  beyond  the  seas, 
to  wit,  Australia,  and  that  the  said  C.  J.  T.  then  could,  as  such 
agent  of  and  for  the  said  company,  contract  for  the  carrying  of 
passengers  and  provide  that  passengers  should  be  carried  by  the 
said  ship,  called  the  "  Mecjicis,"  from  London  to  Australia  afore- 
said, and*by  means  of  the  said  belief  to  obtain  from  one  J.  G.  a 
large  sum  of  money,  to  wit,  nine  pounds  in  money,  of  the  moneys 
of  the  said  J.  G.,  and  to  cheat  and  defraud  him  thereof;  and  in 
pursuance  of  the  said  last  mentioned  conspiracy,  the  said  C.  J. 
T.  and  H.  G.  M.,  on  the  day  and  year  aforesaid,  at  the  city 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did  open 
an  office  in  the  said  City  of  London,  and  did  falsely  pretend 
that  it  was  the  office  of  the  said  "  Australian  Gold  Mining  and 
Emigration   Company,"  and  that  the  said  company  had  then 
chartered  the  said  ship,  called  the  "  Medicis,"  to  sail  from  Lon- 
don to  a  place  beyond  the  seas,  to  wit,  Australia,  and  that  the  said 
C.  J.  T.  then  could  contract  for  the  carrying  of  passengers,  and 
provide  that  passengers  should  be  carried  by  the  skid  ship,  called 
the  "  Medicis,"  from  London  to  Australia  aforesaid ;  by  means 
of  which  said  false  pretences  and  in  further  pursuance  of  the 
said  last  mentioned  conspiracy,  the  said  C.  J.  T.  and  the  said  H. 
G.  M.  did  then  and  there  unlawfully  obtain  from  the  said  J.  G. 
nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G.,  with 
intent  then  and  there  to  cheat  and  defraud  him  thereof ;  to  the 
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great  damage  of  the  said  J.  G.,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace,  &c« 

Fourth  count 

That  the  said  C.  J.  T.  and  the  said  H.  G.  M.  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  together  with  divers  other  evil 
disposed  persons  to  the  jurors  aforesaid  unknown,  unlawfully, 
fraudulently,  and  deceitfully  did  combine,  conspire,  confederate, 
and  agree  together,  by  divers  false  pretences  and  subtle  means 
and  devices,  to  cheat  and  defraud  one  J.  G.  of  a  large  sum  of 
money  of  the  moneys  of  the  said  J.  G.,  and  that,  in  pursuance 
of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T.  and  H. 
G.  M.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  the 
city  aforesaid,  and  within  the  jurisdiction  of  the  said  court,  did 
falsely  pretend  that  a  certain  company,  called  the  *'  Australian 
Gold  Mining  and  Emigration  Company,"  had  then  chartered 
a  certain  ship,  called  the  "  Medicis,"  to  sail  from  London  to  a 
certain  place  beyond  the  seas,  to  wit,  Port  Philip,  in  Australia, 
and  that  the  said  C.  J.  T.  and  H.  G.  M.  then  could,  on  behalf  of 
the  said  company,  provide  that  one  H.  H.  should  be  carried  as 
a  passenger  on  board  the  said  ship  from  London  to  Port  Philip 
aforesaid  ;  by  means  of  which  said  false  pretences  and  in  pursu- 
ance of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T.  and 
H.  G.  M.  did  then  and  there  unlawfully  obtain  from  the  said  J.  G. 
nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G.,  with  in- 
tent then  and  there  to  cheat  and  defraud  him  thereof.  Whereas, 
in  truth  and  in  fact,  the  said  company  had  not  then  chartered  the 
said  ship,  called  the  ^<  Medicis,"  to  sail  from  London  to  Port 
Philip  aforesaid,  nor  could  the  said  C.  J.  T,  and  H.  G.  M.,  or 
either  of  them,  then  on  behalf  of  the  said  company  or  in  any 
other  right,  provide  that  the  said  H.  H.  should  be  carried  as  a 
passenger  on  board  the  said  ship  from  London  to  Port  Philip 
as  aforesaid ;  to  the  great  damage  of  the  said  J.  G.,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the 
peace,  &c. 

Fifth  count. 

That  the  said  C.  J.  T.  and  H.  G.  M.  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within  the 
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jurisdiction  of  the  said  court,  together  with  divers  other  evil  dis- 
posed persons  to  the  jurors  aforesaid  unicnown,  unlawfully, 
fraudulently,  and  deceitfully  did  combine,  conspire,  confederate, 
and  agree  together,  by  divers  false  pretences  and  subtle  means 
and  devices,  to  cheat  and  defraud  one  J.  G.  of  a  large  sum  of 
money,  of  the  moneys  of  the  said  J.  6.,  and  that,  in  pursuance 
of  the  said  last  mentioned  conspiracy,  the  said  C.  J.  T.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  in  the  city  aforesaid, 
and  within  the  jurisdiction  of  the  said  court,  did  falsely  pretend 
to  the  said  J.  G.,  that  a  certain  company,  called  the  "  Australian 
Gold  Mining  and  Emigration  Company,"  had  then  chartered  a 
certain  ship,  called  the  "  Medicis,"  to  sail  from  London  to  a  cer- 
tain place  beyond  the  seas,  to  wit.  Port  Philip,  in  Australia,  and 
that  the  said  C.  J.  T.  then  could,  on  behalf  of  the  said  company, 
lawfully  contract  and  agree  that  one  H.  H.  should  be  carried  as 
a  passenger  on  board  the  said  ship  from  London  to  Port  Philip 
aforesaid ;  by  means  of  which  said  false  pretences,  and  in  pur- 
suance of  the  said  last  mentioned  conspiracy,  the  said  C.  X  T. 
and  H.  G.  M.  did  then  and  there  unlawfully  obtain  from  the  said 
J.  G.  nine  pounds  in  money,  of  the  moneys  of  the  said  J.  G., 
with  intent  then  and  there  to  cheat  and  defraud  him  thereof. 
Whereas,  in  truth  and  in  fact,  no  company  called  the  "  Austra- 
lian Gold  and  General  Mining  Company"  had  then  chartered 
the  said  ship,  called  the  '^  Medicis,"  to  sail  from  London  to  Port 
Philip  aforesaid,  nor  could  the  said  C.  J.  T.  then,  on  behalf  of 
the  said  company  or  in  any  other  right,  contract  or  agree  that 
the  said  H.  H.  should  be  carried  as  a  passenger  on  board  the 
said  ship,  from  London  to  Port  Philip  aforesaid;  to  the  great 
damage  of  the  said  J.  G.,  to  the  evil  examp^le  of  all  others  in  the 
like  case  offending,  and  against  the  peace,  &&c. 

Sixth  count. 

That  the  said  C.  J.  T.  and  H.  G.  M.  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  in  the  city  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  together  with  the  said  divers 
other  evil  disposed  persons  to  the  jurors  aforesaid  unknown,  un- 
lawfully, fraudulentiy,  and  deceitfully  did  conspire,  combine,  con- 
federate, and  agree  together,  by  divers  false  pretences  and  subtle 
means  and  devices,  to  obtain  of  and  from  one  J.  J.  divers  large 
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snms  of  money,  of  the  moneys  of  the  said  J.  J.,  and  then  and 
there  to  cheat  and  defraud  him  thereof;  to  the  great  damage  of 
the  said  J.  J.,  to  th6  evil  example  of  all  others  in  like  case  offend- 
ing, and  against  the  peace,  &e. 

(637)  For  a  conspiracy^  by  fahe  representation^  to  induce  a  party  to 

forego  a  elaim.(b) 

That  before  the  time  of  the  committing  of  the  offence  herein- 
after mentioned,  to  wit,  on  the  first  day  of  June,  in  the  year  of 
onr  Lord  ^at  B.  aforesaid,  in  the  county  aforesaid,  one  T.  S. 

sold  to  W.  B.  a  certain  mare,  at  and  for  the  price,  to  wit,  of  one 
hundred  dollars,  to  be  paid  for  the  said  mare  by  the  said  W.  B. 
to  the  said  T.  S.,  which  said  price,  at  the  time  of  the  committing 
the  offence  hereinafter  mentioned,  was  still  due  and  unpaid. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  W.  C,  late  of,  &c.,  and  the  said  W.  B., 
late  of,  &C.,  then  and  there  well  knowing  all  and  several  the 
premises,  but  contriving  and  intending  to  cheat  and  defraud  the 
said  T.  S.,  did,  on  the  day  and  year  aforesaid,  at  B.  aforesaid,  in 
the  county  aforesaid,  unlawfully  conspire,  contrive,  confederate, 
and  agree  together  by  false  and  fraudulent  representations  to  the 
said  T.  S.,  that  the  said  mare  was  unsound  of  her  wind,  and  that 
she  had  been  examined  by  a  veterinary  surgeon,  who  had  pro- 
nounced her  a  roarer ;  and  that  the  said  W.  B.  had  sold  her  for 
seventy-five  dollars,  to  induce  and  persuade  the  said  T.  S.  to  ac- 
cept and  receive  from  the  said  W.  B.  a  much  less  sum  of  money 
in  payment  for  the  said  mare  than  the  said  W.  B.  had  agreed 
to  pay  the  said  T.  S.  for  the  same,  and  thereby  then  and  there 
to  cheat  and  defraud  the  said  T,  S.  of  a  large  sum,  to  wit,  twenty- 
five  dollars,  of  the  price  so  agreed  by  the  said  W.  B.  to  be  paid 
to  the  said  T.  S.  for  the  said  mare ;  against  the  peace,  &c. 

(638)  Conspiracy  to  defraud  the  queen^  by  fraudulently  removing 

goods  sufy'ect  to  duties.{c) 

That  the  defendants  wickedly,  &c.,  intending  to  cheat  and  de- 

(h)  This  count  was  held  good  in  Regina  v,  Carlisle,  25  Eng.  Law  &  Eq. 
Rep.  577 ;  6  Cox,  C.  C.  366. 

(c)  R.  V.  Blake,  6  A.  &  E.  N.  S.  126.  The  second  count  charged  the  defend- 
ants with  conspiring  "  by  false  and  fraudulent  representations  and  statements 
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fraud  the  queen,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  "  did  unlaw- 
fully and  fraudulently  conspire,  combine,  confederate,  and  agree 

of  and  concerning  the  numbers,  measures,  weights,  and  values  respectirely,  of 
certain  foreign  goods,  wares,  and  merchandises,  which  had  been  and  were  there- 
tofore imported  and  brought  into  the  said  port  of  London  from  parts  beyond 
the  seas,  and  in  respect  wbereof  certain  duties  of  customs  were  then  and  there 
due  and  payable  to  our  said  lady  the  queen,  according  to  the  numbers,  measures, 
weights,  and  values  respectively,  of  the  said  foreign  goods,  wares,  and  merchan- 
dises respectively,  to  deprive  and  defraud  our  said  lady  the  queen  of  a  great 
part  of  the  said  duties  of  customs  so  due  as  aforesaid,  in  contempt,"  &c. 

The  third  count  charged  the  defendants  with  having  conspired,  "  by  fraudu- 
lently and  unlawiully  omitting  and  neglecting  to  make  and  give  a  true,  full,  and 
correct  declaration  and  description  of  the  particulars  t>f  the  numbers,  measures, 
weights,  and  values  respectively,  of  certain  foreign  goods,  wares,  and  merchan- 
dises respectively,  which  had  been  and  were  theretofore  imported  and  brought 
into  the  said  port  of  London  from  parts  beyond  the  seas,  and  in  respect  whereof 
certain  duties  of  customs  were  then  and  there  due  and  payable  to  our  said  lady 
the  queen,  according  to  the  numbers,  measures,  weights,  and  values  respectively, 
of  the  said  foreign  goods,"  &c.,  "  respectively,  to  deprive  and  defraud  our  said 
lady  the  queen  of  a  great  part  of  the  said  duties  of  customs  so  due  as  aforesaid, 
in  contempt,"  &c. 

The  fourth  count  described  the  conspiracy  to  be  "  to  cheat  and  defraud  our 
said  lady  the  queen  of  divers  large  sums  of  money  then  being  due  and  payable 
to  our  said  lady  the  queen  in  respect  of  the  duties  of  customs  of  this  realm,  in 
contempt,"  &c. 

Lord  Denman,  C.  J.  —  "I  do  not  feel  the  smallest  doubt  that  this  indictment 
is  good.  The  charge  is  for  conspiracy  to  procure  imported  goods,  in  respect  of 
which  duties  are  payable,  to  be  delivered  to  the  owners  without  payment.  That 
is  the  substance  of  the  first  count ;  the  fourth  count  is  in  effect  the  same,  and 
may  perhaps  be  liable  to  the  same  objection.  I  cannot  think  it  necessary  to 
specify  the  goods.  It  was  a  matter  of  evidence  what  the  goods  were  to  which 
,  the  conspiracy  related.  The  parties  might  have  conspired  without  knowing 
what  they  were ;  they  might  have  laid  their  heads  together  to  cheat  the  queen 
of  whatever  customable  goods  they  could  pass.  The  case  is  not  like  that  cited, 
of  soliciting  a  custom-house  officer  to  neglect  his  duty.  There  it  was  necessary 
to  show  that  the  party  solicited  was  such  an  officer,  that  the  duty  was  incumbent 
on  him." 

Patteson,  J.  —  «  The  first  count  shows  the  offence  which  is  charged  as  clearly 
as  can  be  done  in  a  case  of  this  kind.  As  to  a  future  plea  of  autrefm  convict 
or  autrefois  acquit,  the  identity  of  the  offence  must  be  a  matter  of  evidence,  in 
ninety-nine  cases  out  of  a  hundred  in  the  cases  of  charges  of  conspiracy. 

"  We  know  that  a  general  count  for  a  conspiracy  to  bring  the  House  of  Com- 
mons into  contempt  would  be  good,  though  the  means  were  not  set  forth ;  and, 
in  such  a  case  the  identity  of  the  offence,  if  the  party  were  indicted  again,  must 
be  made  matter  of  evidence." 

Wightman,  J.,  Coleridge,  J.,  being  absent  —  "  I  am  of  the  same  opinion.     In 
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together,  and  with  divers  other  persons,"  &c.,  to  "  caase  and  pro- 
care  certain  goods,  wares,  and  merchandises,  which  had  been 
and  were  heretofore  imported  and  brought  into  the  port  of  Lon- 
don from  parts  beyond  the  seas,  and  in  respect  whereof  certain 
daties  and  customs  were  then  and  there  due  and  payable  to  our 
said  lady  the  queen,  to  be  taken  and  carried  away  from  the  said 
port,  and  to  be  delivered  to  the  respective  owners  thereof  without 
payment  to  our  said  lady  the  queen  of  a  great  part  of  the  duties 
of  customs  so  then  and  there  due  and  payable  thereon  as  afore- 
said, with  intent  thereby  then  and  there  to  defraud  our  said  lady 
the  queen  in  her  said  revenue  of  the  customs ;  in  contempt,"  &c. 

(639)  Conspiracy  to  cast  away  a  vesselj  with  intent  to  defraud  the 
underwriters,  at  common  lata.  First  count,  conspiracy  to  cast 
away^  ^c.(d) 

That  A.  B.,  late  of,  &c.,  yeoman,  C.  D.,  late  of,  &c.,  yeoman, 
E.  F.,  late  of,  &c.,  yeoman,  and  G.  H.,  late  of,  &c.,  yeoman,  with 
other  evil  disposed  persons  to  the  inquest  aforesaid  unknown,  on, 
&c,  at,  &c.,  with  force  and  arms,  &c.,  unlawfully,  wickedly,  de- 
signedly, falsely,  and  fraudulently  did  conspire,  combine,  confed- 
erate, and  agree  together  to  cast  away,  burn,  or  destroy  on  the 
high  seas,  and  to  cause  and  procure  to  be  cast  away,  burnt,  and 
destroyed  on  the  high  seas,  a  certain  sloop  or  vessel  called  the 
"  Norfolk,"  whereof  one  J.  R.  was  then  and  there  master,  with 
Rex  V,  Gill  (2  B.  &  Al.  204),  the  defendants  were  charged  with  conspiring,  by 
divers  false  pretences  and  subtle  means  and  devices,  to  obtain  from  A.  and  B. 
cUvers  large  sums  of  money,  and  to  cheat  and  defraud  them  thereof;  and  it  was 
held  that  the  gist  of  the  ofience  being  the  conspiracy,  it  was  sufficient  only  to 
state  the  act  and  its  object,  and  not  necessary  to  set  out  the  specific  means. 
Mr.  Cockborn's  objection  would  apply  to  almost  every  case  of  conspiracy  to 
defiraad  a  party  of  goods.  It  is  true  that  there  might  arise  some  difficulty  on  a 
plea  of  autrefois  acquit  or  autrefois  convict,  from  the  want  of  particularity  in  the 
indictment  That,  in  most  cases,  must  be  supplied  by  parol  evidence ;  it  is  very 
seldom  that  enough  appears  on  the  face  of  an  indictment  to  enable  a  defendant 
to  dispense  with  such  proof." 

**  Role  for  arresting  judgment  refused.'' 

(d)  Com.  p.  Hollingsworth,  Supreme  Court,  Pennsylvania,  November  Term, 
1821,  No.  30.  This  indictment  was  framed  by  eminent  counsel,  and  contained, 
beside  the  counts  in  the  text,  several  others  charging  conspiracies  to  defraud 
distinct  insurance  companies.  The  defendants  were  convicted  at  a  nisi  prius  held 
by  Hlghman,  C.  J.,  and  a  motion  in  arrest  of  judgment  was  overruled  by  the 
court  in  banc.    See  Wh.  C.  L.  §  2914. 
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an  intent  then  and  there  to  defraud  the  Delaware  Insarance 
Company  of  Philadelphia  (naming  the  other  companies)^  to  the 
evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ter 3.) 

(640)  Second  count  Conspiracy  to  defraud  the  underwriters^  and  as 
overt  acts  in  pursuanx:e  thereof  loading  a  vessel  with  a  sham 
cargo^  exhibiting  her  to  the  underwriters^  and  fraud^LlenUy 
representing  to  them  that  the  vessel  contained  specie^  ^c. 

That  the  said  A.  B.,  &c.,  with  other  evil  disposed  persons  to 
the  inquest  aforesaid  unknown,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  &c.,  unlawfully, 
wickedly,  designedly,  falsely,  and  fraudulently  did  conspire,  com- 
bine, confederate,  and  agree  together  to  defraud  the  Delaware 
Insurance  Company  of  Philadelphia  (naming  all  the  other  com- 
panies). And  the  jurors  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  A.  B.,  &c.,  with 
other  evil  disposed  persons  to  the  inquest  aforesaid  unknow^n,  in 
pursuance  of  such  conspiracy,  combination,  confederacy,  and 
agreement  as  aforesaid,  did  then  and  there  load  and  put  on 
board,  and  cause  and  procure  to  be  then  and  there  loaded  and 
put  on  board  a  certain  sloop  or  vessel  called  the  ^'  Norfolk," 
whereof  one  J.  iL  was  then  and  there  master,  certain  boxes,  to 
wit,  sixty-one  boxes,  containing  pig-iron,  bay,  and  rubbish,  and 
certain  kegs,  to  wit,  four  kegs,  containing  lead  and  hay ;  and  the 
jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  the  said  A.  B.,  &c.,  with  other  evil  disposed 
persons  to  the  inquest  aforesaid  unknown,  in  further  pursuance 
of  such  conspiracy,  combination,  confederacy,  and  agreement  as 
aforesaid,  did  then  and  there  falsely  and  fraudulently  exhibit  and 
produce,  and  cause  and  procure  to  be  then  and  there  falsely  and 
fraudulently  exhibited  and  produced,  to  the  Delaware  Insurance 
Company  of  Philadelphia  (naming  all  the  other  companies)^  false 
and  fraudulent  invoices  and  bills  of  lading,  and  did  then  and 
there  falsely  and  fraudulently  pretend  and  represent,  and  cause 
and  procure  it  to  be  then  and  there  falsely  and  fraudulently  pre- 
tended and  represented,  to  the  Delaware  Insurance  Company  of 
Philadelphia  aforesaid  (naming  all  the  other  companies)^  that  the 
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said  boxes  then  and  there  contained  true  and  genuine  goods, 
wares,  and  roerchandise,  that  the  said  kegs  then  and  there  con- 
tained true  and  genuine  specie,  and  that  the  said  sloop  or  vessel 
called  the  "  Norfolk  "  was  then  and  there  bound  and  intended  to 
be  sent  and  to  depart  on  a  voyage  from  Philadelphia  to  New 
Orleans,  to  the  evil  example,  &c.,  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

(641)  Third  count.  Compiracy  to  defraud  the  underwriters  bt/ 
fahdy  representing  to  them  that  a  vessel  loaded  with  a  sham 
cargo  was  loaded  with  specie,  and  was  the  property  of  de- 
fendants. 

That  the  said  A.  B.,  et  al,  with  other  evil  disposed  persons  to 
the  said  inquest  unknown,  wickedly  devising  and  intending 
firaudulently  to  get  to  themselves  of  and  from  the  said  Delaware 
Insurance  Company  of  Philadelphia  (naming  all  the  other  com- 
panies)y  large  sums  of  money,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  with  force  and  arms,  &c.,  did  conspire, 
combine,  confederate,  and  agree  together  falsely  and  fraudulently 
then  and  there  to  represent,  and  cause  and  procure  to  be  then 
and  there  falsely  and  fraudulently  represented,  to  the  Delaware 
Insurance  Company  of  Philadelphia  {naming  all  the  other  com- 
panics)^  that  they  the  said  A.  B.,  &c.,  were  then  and  there 
severally  the  owners  and  proprietors  of  certain  goods,  wares, 
merchandise,  and  specie  of  great  value  and  amount,  that  they 
the  said  A.  B.,  &c.,  had  then  and  there  severally  shipped,  loaded, 
and  put  on  board  a  certain  sloop  or  vessel  called  the  "  Norfolk," 
whereof  one  J.  IL  was  then  and  there  master,  the  said  goods, 
wares,  and  merchandise,  and  specie,  that  the  said  sloop  or  vessel 
called  the  "  Norfolk  "  was  then  and  there  bound  and  intended  to 
be  sent  and  to  depart  on  a  voyage  from  Philadelphia  to  New 
Orleans,  and  that  they  the  said  A.  B.  et  al.  then  and  there  sev- 
erally desired  to  have  and  obtain  insurance  and  policies  of  insur- 
ance underwritten  upon  the  said  goods,  wares,  merchandises,  and 
specie,  for  the  purpose  of  guarding  against  loss  or  damage  from 
or  by  reason  of  storms  or  other  casualties  on  the  voyage  afore- 
said from  Philadelphia  to  New  Orleans;  whereas,  in  truth  and, 
in  fact,  the  said  A.  B.  et  al.  had  then  and  there  loaded  and  put 

165 


Digitized  by 


Google 


(642)  OFFENCES.  AGAINST  SOCIETY, 

on  board,  and  caused  and  procured  to  be  then  and  there  loaded 
and  put  on  board,  the  said  sloop  *<  Norfolk  "  certain  boxes,  to  wit, 
sixtyone  boxes,  containing  pig-iron,  bay,  and  rubbish,  and  certain 
kegs,  to  wit,  four  kegs,  containing  lead  and  hay,  with  an  intent 
after  having  caused  and  procured  policies  of  insurance  on  the 
said  pretended  goods,  wares,  merchandise,  and  specie,  to  be  then 
and  there  underwritten,  to  burn  and  destroy  the  said  sloop  or 
vessel  called  the  "  Norfolk  "  on  the  high  seas,  to  the  evil  example, 
&c.,  and  against,  &c.     ( Conclttde  as  in  book  1,  chapter  3.) 

(642)  Fourth  count.  Conspiracy  to  procure  the  insurance  in  a  par^ 
ticMiar  company^  of  certain  boxes  of  hay  as  boxes  of  dry 
goods^  and  then  afterwards  to  cause  the  vessel  to  be  burned ; 
and  in  pursuance  of  the  conspiracy^  as  an  overt  act,  inducing 
an  agent  of  the  underwriters  to  negotiate  for  them  an  insvr^ 
ance. 

That  the  said  A.  B.  et  aL^  with  other  evil  disposed  persons  to 
the  inquest  aforesaid  unknown,  wickedly  devising  and  intending 
to  get  to  themselves  from  the  Delaware  Insurance  Company  of 
Philadelphia  a  large  sum  of  money,  afterwards,  to  wit  on  the 
same  day  and  year  aforesaid,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  &c.,  did  con- 
spire, combine,  confederate,  and  agree  together  to  cause  and 
procure  a  policy  of  insurance  to  be  then  and  there  underwritten 
by  the  said  Delaware  Insurance  Company  of  Philadelphia,  in 
the  sum  of  five  thousand  dollars,  on  certain  boxes,  to  wit,  on 
twenty-four  boxes  containing  pig-iron  and  hay,  under  color  and 
pretence  that  the  said  boxes  then  and  there  did  contain  dry 
goods  and  other  true  and  genuine  goods,  wares,  and  merchan- 
dises, and  after  the  said  policy  of  insurance  should  be  then  and 
there  so  as  aforesaid  underwritten,  to  cause  and  procure  the  said 
boxes  to  be  burnt  and  destroyed  upon  the  high  seas,  with  intent 
fraudulently  and  deceitfully  to  demand,  recover,  and  receive  from 
the  said  Delaware  Insurance  Company  of  Philadelphia  the  sum 
underwritten  by  them  on  the  policy  aforesaid.  And  in  pursu- 
ance and  prosecution  of  the  said  conspiracy,  combination,  con- 
federacy, and  agreement,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  the  said  E.  F.  falsely,  deceitfully,  designedly, 
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and  frandulently  did  pretend  and  affirm  to  a  certain  N.  B.,  and 
did  cause  and  procure  the  said  N.  B.  then  and  there  untruly  to 
pretend  and  affirm  to  the  said  Delaware  Insurance  Company  of 
Philadelphia,  that  he  the  said  E.  F.  had  then  and  there  shipped 
and  loaded  in  and  on  board  a  certain  sloop  or  vessel  called  the 
"  Norfolk,"  whereof  one  J.  R.  was  then  and  there  master,  certain 
boxes  of  goods,  wares,  and  merchandise,  to  wit,  six  boxes  con- 
taiaiog  shoes  and  boots,  eleven  boxes  containing  cloths   and 
other  dry  goods,  and  seven  boxes  containing  drugs  and  medi- 
cines, altogether  of  great  value,  to  wit,  of  the  value  of  ten  thou- 
sand eight  hundred  and  eight  dollars  and  one  cent,  and  did  then 
and  there  cause  and  procure  the  said  N.  B.  then  and  there  to 
reqnest  the  said  Delaware  Insurance  Company  of  Philadelphia 
then  and  there  to  underwrite  a  policy  of  insurance  in  the  sum  of 
five  thousand  dollars  upon  the  said  pretended  goods,  wares,  and 
merchandise,  in  and  on  board  the  said  sloop  "  Norfolk,"  from  Phil- 
adelphia to  New  Orleans,  and  did  then  and  there  cause  and  pro- 
cure the  said  N.  B.  then  and  there  to  produce  and  exhibit  to  the 
said  Delaware  Insurance   Company  of    Philadelphia  a  certain 
false  and  pretended  invoice  of  the  said  pretended  goods,  wares, 
and  merchandise,  so  as  aforesaid  pretended  to  have  been  shipped 
and  loaded  in  and  upon  the  said  sloop  "  Norfolk,"  and  did  then 
and  there  cause  and  procure  the  said  Delaware  Insurance  Com- 
pany of  Philadelphia  then  and  there  to  underwrite  a  policy  of  in- 
surance in  the  sum  of  five  thousand  dollars,  at  the  rate  of  two  per 
centum  from  Philadelphia  to  New  Orleans,  upon  the  said  pre- 
tended goods,  wares,  and  merchandise,  as  and  for  true  and  gen- 
uine goods,  wares,  and  merchandise,  to  wit,  shoes  and  boots, 
cloths,  and  other  dry  goods,  and  drugs  and  medicines,  according 
to  the  invoice  as  aforesaid,  and  as  being  of  the  value  of  ten 
thousand  eight  hundred  and  eight  dollars  and  one  cent;  whereas, 
in  truth  and  in  fact,  the  boxes  which  the  said  E.  F.  so  as  afore- 
said, and  in  pursuance  of  the  conspiracy  aforesaid,  caused  and 
procured  to  be  insured  as  containing  true  and  genuine  goods, 
wares,  and  merchandise,  then  and  there  contained  only  pig-iron, 
bay,  and  rubbish,  which  they  the  said  A.  B.,  &c.,  then  and  there 
well  knew,  to  the  great  deceit  and  damage  of  the  said  Delaware 
Insurance  Company  of  Philadelphia,  to  the  evil  example,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 
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(643)  For  a  conspiracy  to  defraud  a  railway  company  by  travelling 
without  a  ticket  on  some  portion  of  the  line^  obtaining  a  ticket 
at  an  intermediate  stntion^  and  then  delivering  it  up  at  the 
terminus^  as  if  no  greater  distance  had  been  travelled  over  by 
the  passenger  than  from  such  intermediate  station  to  the  ter- 
minus.{e) 

That  heretofore,  and  before  and  at  the  time  of  the  committing 
of  the  offence  hereinafter  next  mentioned,  the  London  and  North- 
western Railway  Company  used,  worked,  and  employed  a  cer- 
tain railway  called  the  London  and  Northwestern  Railway,  for 
the  purpose  of  conveying  passengers  and  goods  thereon  for  hire, 
part  of  which  said  railway  runs  from  a  certain  railway  station  at 
Birmingham,  in  the  County  of  Warwick,  to  a  certain  other  rail- 
way station  called  the  Willesden  Station,  to  wit,  at  Willesden, 
in  the  County  of  Middlesex,  thence  to  a  certain  other  railway 
station  called  the  Camden  Station,  to  wit,  at  the  parish  of  Saint 
Pancras,  in  the  said  County  of  Middlesex,  and  thence  to  a  certain 
other  railway  station  called  the  Euston  Station,  to  wit,  at  the 
parish  last  aforesaid,  in  the  county  last  aforesaid.  That  at  the 
time  of  the  committing  of  the  offence  hereinafter  next  mentioned 
the  said  company  were  lawfully  entitled  to  have,  demand,  and 
receive  of  and  from  every  person  conveyed  by  the  said  company 
as  a  third-class  passenger  over  that  part  of  the  said  railway 
which  runs  from  the  said  station  at  Birmingham  to  the  said 
Willesden   Station,  the  sum  of  and  of  and  from 

every  person  conveyed  as  a  third-class  passenger  over  that  part 
of  the  said  railway  which  runs  from  the  said  Willesden  Station 
to  the  said  Euston  Station,  and  no  further  or  greater  distance, 
the   sum  of  That  before  and   at  the  time  of 

the  committing  of  the  offence  hereinafter  next  mentioned,  the 
said  company,  upon  payment  of  the  proper  charges  in  that  be- 
half, had  been  and  were  in  the  habit  of  granting  to  persons 
requiring  to  be  conveyed  by  the  said  company,  as  passengers 
upon  the  said  railway,  certain  tickets  denoting  the  railway  sta- 
tions, from  and  to  which  such  persons  respectively  might  require 
to  be  conveyed,  which  said  tickets,  when  delivered  up  to  the  said 
company  at  the  said  stations,  denoted  thereupon  as  the  station 
(e)  4  Cox,  C.  C.  Appendix,  p.  xxxyiii. 
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to  which  sach  persons  required  to  be  conveyed,  or  at  any  other 
station  between  snch  last  mentioned  stations  and  the  station 
from  which  snch  persons  respectively  required  to  be  conveyed, 
were  vouchers  in  favor  of  such  persons  delivering  the  same,  and 
denoted  and  were  accepted  and  received  by  the  said  company,  in 
the  absence  of  notice  to  the  said  company,  as  vouchers  denoting 
that  such  persons  had  paid  and  discharged  all  the  proper  charges 
due  to  the  said  company  in  respect  to  their  conveyance  as  pas- 
sengers upon  the  said  railway.  That  heretofore,  and  before  and 
at  the  time  of  the  committing  of  the  offence  hereinafter  next 
mentioned,  to  wit,  on  the  fourth  day  of  January,  in  the  year  of 
our  Lord  one  William  Williams,  at  his  own  request  and 

instance,  had  been  conveyed  by  the  said  company  as  a  third-class 
passenger  over  that  part  of  the  said  railway  which  runs  from  the 
said  station  at  Birmingham  to  the  said  Willesden  Station,  where- 
upon the  said  William  Williams  then  and  there  became  and  was 
justly  and  truly  indebted  to  the  said  company  in  the  said  sum  of 
and  which  said  sum  of  the  said  com- 

pany were  then  and  there  lawfully  entitled  to  have,  demand, 
and  receive  of  and  from  the  said  William  Williams,  for  and  in 
respect  of  such  his  conveyance  as  aforesaid. 

And  that  the  said  William  Williams,  late  of  the  parish  of 
Willesden,  in  the  County  of  Middlesex,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  laborer,  and  William 
Brown,  late  of  the  same  place,  laborer,  and  divers  others  evil  dis- 
posed persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  wickedly  devising  and  intending  to  cheat,  deceive,  in- 
jure, and  defraud  the  said  company  in  the  premises,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  and  whilst  the  said  Wil- 
liam Williams  was  so  justly  and  truly  indebted  to  the  said  com- 
pany as  aforesaid,  and  whilst  the  said  company  were  so  entitled 
to  have,  demand,  and  receive  of  and  from  the  said  William  Wil- 
liams the  said  sum  of  as  aforesaid,  in  the  parish  of 
Willesden  aforesaid,  in  the  County  of  Middlesex  aforesaid,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  un- 
lawfully did  conspire,  combine,  confederate,  and  agree  together 
to  purchase  and  procure  of  the  said  company,  at  the  said  Willes- 
den Station,  for  the  sum  of  one  of  the  said  tick- 
ets, so  granted  by  them  as  aforesaid,  denoting  that  the  person 
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to  whom  such  ticket  had  been  granted  had  required  to  be  con- 
veyed from  the  said  Willesden  Station  to  the  said  Euston  Sta- 
tion, and  no  farther  or  greater  distance  upon  the  said  railway, 
and  that  all  the  proper  moneys  due  to  the  said  company,  in  re- 
spect of  such  last  mentioned  conveyance,  had  been  paid  and  dis- 
charged. And  afterwards,  that  the  said  William  Williams  and 
William  Brown  should  travel  together  on  the  said  railway  firom 
the  said  Willesden  Station  to  the  Camden  Station,  and  tbence 
to  the  said  Euston  Station,  the  said  Camden  Station  being  a 
railway  station  between  the  said  Willesden  Station  and  the  said 
Euston  Station,  and  should  at  the  said  Camden  Station  fraud- 
ulently and  deceitfully  produce  such  ticket  to  the  said  company 
and  their  servants  as  a  ticket  granted  to  the  said  William  Wil- 
liams at  the  commencement  of  bis  journey  upon  the  said  railway, 
as  a  voucher  that  the  said  William  Williams  had  paid  and  dis- 
charged all  the  proper  charges  due  to  the  said  company  in  respect 
of  the  conveyance  of  the  said  William  Williams  upon  the  said 
railway,  and  as  well  by  means  of  the  said  ticket  as  by  divers 
false  pretences,  unlawfully,  deceitfully,  and  fraudulently  to  cause 
it  falsely  to  appear  to  the  said  company  that  the  said  William 
Williams  had  not  been  conveyed  as  a  passenger  any  greater  or 
other  distance  upon  the  said  railway  than  from  the  Willesden 
Station  aforesaid  to  the  said  Camden  Station  ;  and  that  the  said 
William  Williams  had  paid  to  the  said  company  all  the  proper 
charges  for  his  conveyance  as  a  passenger  upon  the  said  railway, 
and  fraudulently  and  deceitfully  to  induce  and  persuade  the  said 
company  and  their  servants  to  accept  and  receive  the  said  ticket 
in  satisfaction  and  discharge  of  all  and  every  the  charges  to  which 
the  said  William  Williams  was  then  and  there  liable,  in  respect 
of  such  his  conveyance  as  aforesaid,  and  as  a  voucher  to  the 
effect  that  such  charges  had  been  fully  paid  and  satisfied  to  the 
said  company  by  the  said  William  Williams,  and  in  manner 
aforesaid  to  deceive,  injure,  and  prejudice  the  said  company,  and 
to  defraud  the  said  company  of  the  said  sum  of  in 

which  the  said  William  Williams  was  so  indebted  as  aforesaid, 
and  mutually  to  aid  and  assist  one  another  in  perfecting  and 
putting  in  execution  the  said  unlawful  and  wicked  conspiracy, 
combination,  confederation,  and  agreement  That  the  said  Wil- 
liam Williams  and  William  Brown,  in  fraudulent  collusion  with 
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tfae  said  other  evil  disposed  persons,  in  prosecation  and  pursuance 
of  the  said  wicked  and  unlawful  combination,  conspiracy,  confed- 
eracy, and  agreement,  did,  on  the  fourth  day  of  January,  in  the 
year  of  our  Lord  and  whilst  the  said  William  Williams 

was  indebted  as  aforesaid,  purchase  and  procure  of  the  said 
company,  at  the  said  Wiliesden  Station,  for  the  sum  of 

a  certain  ticket,  denoting  that  the  person  to  whom  such 
ticket  had  been  granted  had  required  to  be  conveyed  from  the 
said  Wiliesden  Station  to  the  said  Euston  Station,  and  no  fur- 
ther or  greater  distance  on  the  said  railway,  and  had  paid  all  the 
proper  charges  for  such  conveyances,  and  afterwards  did  travel 
again  on  the  said  railway  to  the  said  Camden  Station,  being  a 
railway  station  between  the  said  Wiliesden  Station  and  the  said 
Euston  Station,  and  there,  at  the  said  Camden  Station,  did  pro- 
duce and  deliver  the  said  ticket  to  one  William  Ludlow  Penson, 
then  and  there  being  a  servant  of  the  said  company,  as  a  ticket 
granted  to  the,  said  William  Williams  at  the  commencement  of 
bis  journey,  as  a  passenger  on  the  said  railway,  and  unlawfully, 
fraudulently,  deceitfully,  and  injuriously  offer  the  said  ticket  to 
the  said  William  Ludlow  Penson  as  a  voucher,  to  the  effect  that 
all  the  charges  lawfully  to  be  made  by  the  said  company  upon 
the  said  William  Williams,  in  respect  of  his  conveyance  upon 
the  said  railway,  had  been  paid  and  discharged  by  the  said  Wil- 
liam Williams,  and  did  thereby  then  and  there  endeavor  to  cheat 
and  defraud  the  said  company  o^  the  said  sum  of  so 

due  to  them  from  the  said  William  Williams  for  such  convey- 
ance of  the  said  William  Williams  to  the  said  Wiliesden  Sta- 
tion as  aforesaid,  to  the  great  injury  and  deception  of  the  said 
company,  to  the  evil  example,  &c.,  and  against  the  peace,  &c. 

Second  count 

That  heretofore,  and  before  and  at  the  time  of  the  committing 
of  the  offence  hereinafter  next  mentioned,  the  said  William  Wil- 
liams was  justly  and  truly  indebted  to  the  said  London  and 
Northwestern  Railway  Company  in  the  sum  of  for 

the  conveyance  of  the  said  William  Williams  as  a  passenger  on 
a  certain  part  of  the  said  London  and  Northwestern  Railway 
Company,  that  is  to  say,  from  Birmingham,  in  the  County  of 
Warwick,  to  Wiliesden,  in  the  said  County  of  Middlesex.     That 
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the  said  William  Williams  and  William  Brown,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  being  possessed  of  a  certain 
ticket  of  no  value  to  the  said  company,  granted  by  the  said  com- 
pany, and  denoting  that  the  person  having  possession  thereof 
was  entitled  to  be  conveyed  by  the  said  company  on  a  certain 
other  part  of  the  said  railway,  that  is  to  say,  from  Willesden 
aforesaid  to  the  said  railway  station  called  the  Camden  Station, 
and  thence  to  the  said  station  called  the  Euston  Station,  free  of 
all  charge  for  and  in  respect  of  such  conveyance ;  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  and  whilst  the  said  William 
Williams  was  so  justly  and  truly  indebted  as  last  aforesaid,  at 
the  parish  of  Saint  Pancras  aforesaid,  in  the  County  of  Mid- 
dlesex aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlawfully  and  wickedly  did  conspire,  combine, 
confederate,  and  agree  together,  and  with  divers  other  evil  dis- 
posed persons,  whose  names  to  the  jurors  aforesaid  are  as  yet 
unknown,  unlawfully,  knowingly,  fraudulently,  and  deceitfully 
falsely  to  pretend  and  to  cause  it  falsely  to  appear  to  the  said 
company  and  their  servants,  that  the  said  William  Williams  had 
been  conveyed  by  the  said  company  no  further  or  other  distance 
on  the  said  railway  than  from  Willesden  aforesaid  to  the  said 
station  called  the  Camden  Station,  and  that  the  said  William 
Williams  was  not  indebted  to  the  said  railway  company,  or  liable 
to  pay  them  any  sum  of  money  for  his  coiiveyance  upon  the  said 
railway,  and  by  the  false  pretences  and  appearances  in  this  count 
aforesaid,  to  induce  and  persuade  the  said  company  and  their 
said  servants  to  accept  and  receive  the  said  ticket  in  this  count 
mentioned,  as  a  voucher  to  the  effect  that  all  claims,  charges,  and 
demands  of  the  said  company  on  the  said  William  Williams,  in 
respect  of  such  conveyance  as  a  passenger  on  the  said  railway, 
had  been  fully  paid  and  discharged,  and  for  and  in  full  satisfac- 
tion of  all  claims,  charges,  and  demands  whatsoever  of  the  said 
company  upon  the  said  William  Williams,  for  his  conveyance  as 
a  passenger  on  the  said  railway,  and  thereby  unlawfully,  wrong- 
fully, unjustly,  and  fraudulently  to  enable  the  said  William  Wil- 
liams to  avoid,  escape,  evade,  and  elude,  and  with  intent  then 
and  there  that  the  said  William  Williams  should  thereby  un- 
lawfully, wrongfully,  injuriously,  and  fraudulently  avoid,  escape, 
evade,  and  elude  the  payment  of  the  said  sum  of  so 
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due  to  the  said  company  as  in  this  count  aforesaid,  and  to  hurt, 
injure,  deceive,  prejudice,  and  defraud  the  said  company  in  man- 
ner in  this  count  mentioned;  to  the  great  injury,  &c.,  and  against 
the  peace,  &c. 

Uiird  count. 

That  heretofore,  and  before  and  at  the  time  of  the  committing 
of  the  offence  hereinafter  next  mentioned,  the  said  William  Wil- 
liams was  indebted  to  the  said  London  and  Northwestern  Rail- 
way Company  in  a  certain  sum  of  money,  to  wit,  the  sum  of 
and  that  the  said  William  Williams  and  William 
Brown,  being  evil  disposed  persons,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  parish  of  Willesden  aforesaid,  in 
the  County  of  Middlesex  aforesaid,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  unlawfully  and  wickedly  did 
conspire,  combine,  confederate,  and  agree  together,  and  with 
divers  other  evil  disposed  persons,  whose  names  to  the  jurors 
aforesaid  are  as  yet  unknown,  by  divers  false  pretences,  and  by 
divers  crafty,  indirect,  false,  fraudulent,  and  deceitful  acts,  ways, 
means,  devices,  stratagems,  and  contrivances,  to  enable  the  said 
William  Williams  to  avoid,  escape,  evade,  elude,  and  withhold 
the  payment  of  the  said  sum  of  to  the  said  company, 

and  to  cheat,  defraud,  and  altogether  deprive  the  said  company 
of  the  said  debt  in  this  count  mentioned,  and  of  all  profit,  ben- 
efit, and  advantage,  to  the  said  company  arising  and  to  ari3e 
from  the  same ;  to  the  great  injury  and  deception  of  the  said 
company,  to  the  evil  and  pernicious  example,  &c.,  and  against 
the  peace,  &c. 

(644)  Affoinst  J..,  jB.,  (7.,  and  D.,  far  a  conspiracy  to  rise  upon 
a  vessel  and  carry  her  to  a  port  occupied  by  an  enemy ^  with 
an  overt  act;  and  against  JE.  for  comforting  and  abetting 
them  J  ^c.{e) 

That  J.  B.,  otherwise  called  M.  M.,  R.  D.,  A.  D.,  A.  S.,  and  C. 
£^  all  late  of,  &c.,  yeomen,  on,  &c.,  at,  &c.,  unlawfully,  secretly, 
and  wickedly  did  consult,  combine,  conspire,  and  agree  together 
that  they,  each  of  them,  should  go,  enter,  and  hire  themselves  on 
board  a  certain  sloop  or  vessel,  whereof  was  the  master 

and  commander  of  the  said  sloop  or  vessel,  then  lying  in  the 
(<?)  Drawn  by  Mr.  Bradford  in  1789. 
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river  Delaware,  near  the  shores  of  this  commonwealth,  and  be- 
longing to  some  subject  or  subjects  of  this  State  (to  the  jurors 
aforesaid  unknown),  under  pretence  of  serving  as  seamen  on 
board  the  said  vessel  and  of  faithfully  navigating  .the  same, 
according  to  the  directions  of  the  said  and  that  they,  after- 

wards, to  wit,  as  soon  as  the  said  vessel  should  come  and  arrive 
on  the  open  seas  and  main  ocean,  should  then  and  there  feloni- 
ously and  piratically  make  a  revolt  in  the  said  sloop  or  vessel, 
and  then  and  there  should  rise  upon,  conquer,  and  subdue  the 
said  or  whoever  should  be  master  thereof,  and  the  faithful 

mariners  on  board  the  said  vessel,  and  then  and  there  should 
take,  navigate,  and  run  away  with  the  said  sloop  or  vessel,  her 
tackle,  apparel,  furniture,  and  cargo  to  the  City  and  Port  of  New 
York,  then  and  yet  being  in  the  possession  and  under  the  power 
of  the  king  of  Great  Britain,  the  open  enemy  of  this  State.  And 
the  inquest  aforesaid,  &c.,  do  further  present,  that  the  said  J.  B., 
otherwise  called  M.  M.,  &c.,  in  order  to  effectuate  such  their 
wicked  and  unlawful  conspiracy  aforesaid,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  did  go,  enter,  and  hire  them- 
selves on  board  the  said  sloop  or  vessel,  under  the  pretences 
aforesaid,  and  with  the  intentions  and  designs  aforesaid,  con- 
trary to  the  form  of  the  act  of  assembly  in  such  case  made  and 
provided,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

That  S.  F.,  late  of,  &c.,  in  the  county  aforesaid,  widow,  not 
being  ignorant  of  the  premises,  but  well  knowing  the  same,  on 
the  day  and  year  aforesaid,  at  the  county  aforesaid,  the  said  J. 
B.,  otherwise  called,  &c.,  unlawfully  and  wickedly  did  receive, 
harbor,  and  abet,  maintain,  and  comfort,  and  then  and  there,  for 
the  maintaining  and  comforting  of  the  said  J.  B.,  otherwise 
called,  &C.,  meat  and  drink  to  him  then  and  there  did  give  and 
deliver,  and  cause  to  be  given  and  delivered,  and  then  and  there 
the  said  J.  B.,  otherwise  called,  &c.,  did  secrete,  harbor,  and 
conceal,  with  intent  the  due  course  of  justice  in  this  behalf  to 
obstruct  and  prevent,  she  the  said  S.  F.  then  and  there  well 
knowing  the  said  J.  B,  &c.,  so  as  aforesaid  to  have  combined, 
conspired,  and  agreed  with  the  malefactors  aforesaid,  &c. 
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(645)   Canspiract/  to  disturb  a  party  in  the  possession  of  his  Umds^ 
and  to  deprive  him  of  ihem*{f) 
That  J.  S.  C,  J.  R.  M.,  R.  S.  C,  and  divers  other  persons,  to 
the  jarors  aforesaid  as  yet  unknown,  being  persons  of  evil  minds 
and  dispositions,  on,  &c,  with  force  and  arras,  at,  &c.,  unlawfully 
and  wickedly  did  conspire,  combine,  confederate,  and  agree  to- 
gether unlawfully  and  unjustly  to  disturb,  molest,  and  disquiet 
G.  J.  in  the  peaceable  and  quiet  possession,  occupation,  and  en- 
joyment of  certain  manors,  messuages,  lands,  and  hereditaments 
and  premises,  situate  and  being  in  the  said  County  of  J.,  of  which 
he  the  said  Gl  J.  then  was  and  for  a  long  time  had  been  peace- 
ably and  quietly  possessed ;  and  also  to  deprive  him  of  certain 
issues  and  profits  arising,  issuing,  and  accruing  therefrom,  and 
of  the  rents,  issues,  and  profits  of  certain  other  lands,  messuages, 
and  premises,  situate  and  being  in  the  said  county,  whereof  cer- 
tain persons  then  were  in  peaceable  and  quiet  possession,  as  ten- 
ants of  the  said  G.  J.,  by  unlawful  means  and  devices.     And  the 
jurors,  &G.,  that  the  said  J.  S.  C,  in  pursuance  of  the  said  unlawful 
and  wicked  conspiracy,  combination,  confederacy,  and  agreement, 
and  for  carrying  the  same  into  efiiect,  did  afterwards,  to  wit,  on, 
&a,  with  force  and  arms,  at,  &c.,  break  and  enter  a  certain  mes- 
suage, called    Stafford    Castle,  situate  in  the  county  aforesaid, 
whereof  the  said  G.  J.  had  long  been  and  then  was  in  the  peace- 
able and  quiet  possession.     And  the  jurors,  &c.,  that  J.  S.  C,  on, 
&C.,  at,  &&,  did  falsely,  fraudulently,  and  wilfully  affirm  to  W.  | 

H.  C.  and  divers  other  persons,  that  he  the  said  J.  S.  C.  had  been 
appointed  agent  to  the  said  R  S.  C.  his  brother,  by  the  house  of 
peers ;  whereas,  in  truth,  &c.,  he  had  not  been  appointed  agent  to  I 

the  said  R  S.  C.  by  the  house  of  peers,  as  he  the  said  J.  S.  C.  then 
and  there  well  knew.  And  the  jurors,  &c.,  that  in  further  pursu- 
ance, &c.,  said  J.  R  M.,  on,  &c.,  at,  &c.,  did  unlawfully  pretend 
and  assume  to  hold  a  court  leet  and  court  baron  of  the  manor  of 
F.,  in  the  said  county,  as  the  steward  thereof  to  R.  S.  C,  whom 
be  had  then  and  there  represented  to  be  lord  of  the  said  manor, 
the  said  G.  J.  then  being  in  the  peaceable  occupation  of  the  said 

(/)  Dickinson's  Q.  S.  6th  ed.  855.  Found  at  Stafford  Summer  Assizes,  1828. 
BemoTed  into  K.  B.  See  B.  v.  J.  S.  S.  Cooke,  2  B.  &  C.  618 ;  5  lb.  588 ;  4 
D.  &  K.  114  ;  7  lb.  673. 
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manor,  as  J.  B.  M.  then  and  there  well  knew,  to  the  great  damage 
of  Sir  G.  J.,  &c.,  and  contra  pacem. 

Second  count.    Exactty  similar^  without  overt  acts. 

Third  Count.     To  cut  down  timber  trees. 

That  defendants  and  ten  other  persons,  on,  &€•,  with  force 
and  arms,  at,  &c.,  did  conspure,  &c.,  to  cause  and  procure  a  large 
number  of  timber  trees  growing  and  being  in  certain  lands  situ- 
ate in  the  said  county  of  S.,  and  then  and  long  before  in  the 
peaceable  possession  of  certain  tenants  of  the  said  G.  J.,  and  the 
same  then  being  the  property  of  the  said  G.  J.,  unlawfully  and 
against  the  will  of  the  said  G.  J.  to  be  cut  down,  felled,  and  pros- 
trated, and  to  get  the  same  into  their  possession,  and  convert  and 
dispose  of  the  timber  thereof  to  their  own  use.  And  the  jurors, 
&c.,  that  J.  S.  C,  on,  &c,  at,  &c.,  did  obtain  and  procure  divers 
laborers  to  cut  down,  fell,  and  prostrate  divers  of  the  said  trees^ 
and  the  said  laborers  did  accordingly  then  and  there,  by  his  di- 
rections, with  force  and  arms,  unlawfully  and  violently  break  and 
enter  divers,  to  wit,  twenty,  closes  wherein  the  said  trees  were 
growing  and  being  as  aforesaid,  and  unlawfully  cut  down,  fell, 
and  prostrate  divers,  to  wit,  one  hundred,  of  the  said  trees,  and 
did  take  and  carry  away  the  same,  to  the  great  damage,  &c. 

Fourth  Count.    Exactly  the  same^  without  overt  acts. 

(646)  Fifth  count     To  cheat  tenants  of  rent^  by  a  false  claim  as 

landlord. 

Did  conspire,  &c.,  unlawfully  and  wickedly  to  cheat,  defraud, 
and  impoverish  M.  R.,  W.  R.,  J.  D.,  and  divers  other  persons,  who 
then  and  there  lawfully  held  and  enjoyed  divers  messuages,  lands, 
and  tenements,  situate  and  being  in  the  county  aforesaid,  as  ten- 
ants thereof  to  the  said  G.  J.,  and  unlawfully  and  fraudulently  to 
obtain  from  them  divers  large  sums  of  money,  by  causing  to  be 
believed  by  the  said  tenants,  that  the  said  R.  S.  C.  had  a  claim  of 
title  to  the  said  messuages,  lands,  and  tenements,  which  was  ad- 
mitted, received,  and  allowed  by  the  said  G.  J.,  the  landlord  of 
the  said  tenements,  to  be  good  and  valid ;  whereas,  in  truth  and 
in  fact,  they  the  said  (defendants)  then  and  there  well  knew  that 
the  said  R.  S.  C.  had  not  a  claim  of  title  to  the  said  messuages, 
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lands,  and  tenements,  or  any  of  tbem,  admitted,  received,  or 
allowed  by  the  said  G.  J.  to  be  good  and  valid.  And  the  jurors, 
&c^  that  the  said  J.  S.  C,  on,  &c.,  at,  &c.,  did  falsely,  fraudu- 
lently, and  wilfully  misrepresent  to  the  said  J.  D.,  then  being  a 
tenant  of  the  said  G.  J.  of  certain  of  the  said  messuages,  lands, 
and  tenements,  and  then  owing  certain  rent  in  respect  of  the 
same ;  and  to  J.  B.,  the  son  of  the  said  W.  R.,  who  then  held 
certain  moneys  of  his  father,  who  was  then  tenant  of  certain  of 
the  said  messuages,  &c.,  of  the  said  G.  J.,  and  then  and  there 
owed  rent  for  the  same,  that  be  the  said  J.  S.  C.  then  had  in  his 
possession  a  letter  of  the  said  G.  J.,  recognizing  the  justice  of  the 
claim  of  the  said  B.  S.  C.  to  the  said  messuages,  &c. ;  whereas, 
in  truth  and  in  fact,  the  said  J.  S.  C.  had  not  in  his  possession  a 
letter,  &c.  (repeating  as  above),  as  he  the  said  J.  S.  C.  then  well 
knew,  and  thereby  he  the  said  J.  S.  C,  did  falsely  and  fraudu- 
lently then  and  there  receive  and  obtain  from  the  said  J.  D.  a 
large  sum  of  money,  to  wit,  the  sum  of  pounds,  of  his 

moneys ;  and  from  the  said  J.  R.  a  large  sum  of  his  moneys,  to 
wit,  the  sum  of  pounds,  of  the  moneys  of  his  said  father, 

W.  R.  And  the  jurors,  &c.,  that  the  said  J.  S.  C,  on,  &c.,  at,  &c., 
did  offer  to  M.  P.,  then  being  tenant  of  the  said  G.  J.  of  certain 
messuages,  &c,  to  obtain  for  her  a  lease  of  the  premises  of  which 
she  was  then  so  tenant  from  the  said  R.  S.  C. ;  and  thereupon 
he  the  said  J.  S.  C.  then  and  there,  in  pursuance  of  the  said  last 
mentioned  conspiracy,  combination,  confederacy,  and  agreement, 
falsely  and  fraudulently  asserted  to  the  said  M.  P.,  that  the  said 
G.  J.  bad  given  up  all  title  to  the  estate  whereof  the  said  prem- 
ises held  by  the  said  M.  P.  were  parcel ;  and  also  that  he  the 
said  J.  S.  C.  had  a  letter  from  the  said  G.  J.,  to  prove  that  he  had 
so  given  up  title  to  the  said  estate ;  whereas,  in  truth  and  in  fact, 
the  said  G.  J.  had  not  given  up  all  title  to  the  said  estate,  as  he 
the  said  J.  S.  C.  well  knew ;  and  whereas,  in  truth  and  in  fact, 
the  said  J.  S,  C.  had  not  a  letter  from  the  said  G.  J.,  to  prove 
that  be  had  given  up  such  title,  to  the  evil  example,  &c. 

Sixth  count.     JExacUy  similar  to  fifth,  but  without  overt  act. 

(647)  Seventh  count.     To  molest  tenants  by  distresses,  ^c. 

Did  conspire,  &c.,  by  unlawful  and  vexatious  distresses  and 
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threats  of  the  power  of  the  said  R.  S.  C,  under  the  title  of  Lord 
S.,  to  molest,  disturb,  and  disquiet  divers  persons,  who  then  and 
there  lawfully  held  and  enjoyed  divers  messuages,  lands,  &c.,  situ- 
ate in  the  said  county,  as  tenants  thereof  to  the  said  G.  J.  (Overt 
act  by  J.  S.  C,  that  he  "  did  unlawfully  and  fraudulently  issue 
and  sign,  as  agent  to  the  said  R.  S.  C,  by  the  title  of  Lord  S.,  a 
certain  warrant  of  distress  for  rent  on  the  premises  occupied  by 
one  P.  S.,  a  parcel  of  the  messuages,  &c.,  last  aforesaid,  as  ten- 
ant thereof  to  the  said  G.  J.,  under  and  by  color  whereof  the 
goods  of  the  said  P.  S.  on  the  said  premises,  being  of  great 
value,  to  wit,  &c.,  were  afterwards,  to  wit,  on,  &c.,  at,  &c.,  taken 
and  seized  as  for  and  in  the  name  of  a  distress  for  rent  pretended 
to  be  due  to  the  said  R.  S.  C,  under  the  title  of  Lord  S.,  for  the 
said  premises  ") ;  to  the  evil  example,  &c. 

Eighth  count.    Exactly  similar^  tvithaut  overt  acts. 

(648)  Conspiracy  to  obtain  goods  upon  credit^  and  then  to  abscond 
and  defraud  the  vendor  thereof. (g) 
That  A.  B.,  C.  D.,  and  E.  F.,  all  of,  &c.,  in  the  county  afore- 
said, traders,  wickedly  and  unjustly  devising  and  intending  one 
G,  H.  to  defraud  and  cheat  of  his  goods,  property,  and  merchan- 
dises, on,  &c.,  at,  &c.,  did  falsely  and  fraudulently  conspire,  com- 
bine, confederate,  and  agree  among  themselves  to  obtain  and  get 
into  their  hands  and  possession,  of  and  from  the  said  G.  H.,  his 
goods,  property,  and  merchandises  upon  trust  and  credit,  and 
then  to  abscond  out  of  the  said  commonwealth,  and  defraud  him 
thereof;  and  that  the  said  A.  B.,  C.  D.,  and  E.  F.,  in  pursuance 
of,  and  according  to  the  conspiracy,  combination,  confederacy, 
and  agreement  aforesaid,  so  as  aforesaid  had,  did  then  and  there 
falsely  and  fraudulently  obtain  and  get  into  their  hands  and 
possession,  of  and  from  the  said  G.  H.,  goods,  wares,  and  mer- 
chandises of  the  value  of  five  hundred  dollars,  upon  trust  and 
credit;  and  in  further  pursuance  of  the  conspiracy,  combination, 
and  confederacy  aforesaid,  so  as  aforesaid  had  among  them- 
selves, they  the  said  A.  B.,  C.  D.,  and  E.  F.,  before  the  time  of 

(jg)  Com.  V.  Ward,  1  Mass.  B.  473.  In  the  text  the  overt  acts  maj  be  omitted, 
which  were  treated  by  the  court  in  their  judgment  as  surplusage.  See  ante, 
607,  608,  note,  as  to  indictments  for  conspiracy  to  commit  the  statutory  offence 
of  secreting  goods,  &c. 
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payment  for  the  said  goods,  property,  and  merchandises  had 
arrived,  did  abscond  and  go  out  of  the  said  commonwealth,  and 
did  then  and  there,  in  manner  aforesaid,  cheat  and  defraud  the 
said  G.  H.  of  his  goods,  property,  and  merchandise  aforesaid. 
(Conclude  as  in  book  1,  chapter  3.) 

(649)  Conynracyto  defraud  an  illiterate  person^  hy  falsely  reading 
to  him  a  deed  of  bargain  and  sale^  as  and  for  a  bond  of  in- 
demnity, (h) 

That  A.  B.,  C.  D.,  and  E.  F.,  all  of,  &c.,  in  the  county  afore- 
said, yeomen,  unlawfully  devising  and  intending  one  G.  H.  to  in- 
jure, deceive,  and  defraud,  and  him  the  said  G.  H.  fraudulently  to 
deprive  of  his  property  and  estate,  on,  &c.,  at,  &c.,  did  unlawfully 
conspire,  combine,  confederate,  and  agree  among  themselves 
falsely  and  fraudulently  to  obtain  from  the  said  6.  H.  a  deed  of 
bargain  and  sale  of  a  certain  lot  of  land  in  said  town  of  B.,  called 
lot  No.  20  in  said  town  of  B.,  and  that  in  pursuance  of,  and  accord- 
ing  to  the  conspiracy,  combination,  confederacy,  and  agreement 
aforesaid,  bo  as  aforesaid  had,  they  the  said  A.  B.,  C.  D.,  and  E. 
F.  did  falsely  and  fraudulently  prepare,  make  out,  and  fabricate  a 
deed  of  bargain  and  sale  of  the  said  lot  of  land,  to  be  signed 
and  executed  by  him  the  said  G.  H.,  and  did  then  and  there 
falsely  and  fraudulently  present  the  same  to  him  the  said  G.  H., 
and  did  then  and  there  falsely  and  fraudulently,  and  in  pursu- 
ance of  the  conspiracy,  combination,  confederacy,  and  agreement 
aforesaid,  read  the  same  to  him  the  said  G.  H.  as  a  bond  and 
obligation  for  the  sum  of  seventy  dollars,  to  be  given  by  him  the 
said  G.  H.  to  one  L  J.,  as  a  consideration  that  he  the  said  G.  H. 
should  indemnify  the  said  I.  J.  against  the  payment  of  certain 
notes  of  hand  which  he  the  said  G.  H.  had,  before  the  day  afore- 
said, made  and  given  to  one  K.  L. ;  he  the  said  G.  H.  being  then 
and  there  an  illiterate  person,  and  by  reason  thereof  wholly  un- 
able to  read  the  deed,  so  as  aforesaid  falsely  and  fraudulently 
made  out  and  presented  to  htm,  &c. 

(h)  "This  precedent  (says  Mr.  Davis,  Prec.  p.  103)  contains  the  substance 
of  an  indictment  tried  in  the  Supreme  Court  of  Massachusetts  for  the  County 
of  Kennebec.  The  original  indictment  stated  the  manner  in  which  this  fraud 
was  carried  into  effect ;  but  it  is  not  retained  in  this  precedent,  it  being  unnec- 
essary." A  similar  attempt  at  an  early  period  was  held  indictable.  R.  v, 
Skirrett,  1  Sid.  812. 
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(650)  Conspiract/  to  induce  a  person  of  unsound  mind  to  sign  a 
paper  authorizing  the  defendants  to  take  possession  of  his 
goods,{h}) 
That  E.  C,  late,  &c.,  J.  C,  late,  &c.,  and  S.  his  wife,  J.  S., 
late,  &c.,  W.  K.,  late,  &c.,  and  C.  C,  late,  &c.,  on  the  twentieth 
day  of  November,  in  the  year  of  our  Lord  with  force  and 
arms,  at  the  Parish  of  Barnes,  in  the  County  of  Surrey,  and 
within  the  jurisdiction  of  the  Central  Criminal  Court,  unlawfully 
and  wickedly  and  maliciously  did  conspire,  combine,  confederate, 
and  agree  together  to  defraud  one  J.  R.  of  certain  cattle,  goods, 
and  chattels,  of  great  value,  to  wit,  of  the  value  of  one  hundred 
pounds,  and  then  and  there  to  obtain  and  acquire  the  same  to 
themselves.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  E.  C,  J.  C.  the  elder,  and  S.  bis 
wife,  J.  C.  the  younger,  J.  S.,  W.  K.,  and  C.  C,  otherwise  called 
C.  F.,  in  pursuance  of  the  said  conspiracy,  did,  on  the  day  and 
year  aforesaid,  at  the  parish  and  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  fraudulently  induce  and  pro- 
cure the  said  J.  R.  to  sign  a  paper  writing,  purporting  to  author- 
ize them  to  take  possession  of  and  sell  the  said  cattle,  goods, 
and  chattels,  the  said  J.  R.  then  and  there  being  of  unsound 
mind,  and  weak  and  diseased  in  body,  and  wholly  incapable  of 
understanding,  and  not  understanding  the  meaning  and  effect  of 
said  paper  writing.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  E.  C,  J.  C.  the  elder, 
and  S.  his  wife,  J.  C.  the  younger,  J.  S.,  W.  K.,  and  C.  C,  other- 
wise called  C.  F.,  in  further  pursuance  of  the  said  conspiracy, 
did,  on  the  day  and  year  aforesaid,  and  within  the  jurisdiction  of 
the  said  court,  with  force  and  arms,  at,  &c.,  and  under  color  and 
pretence  of  the  said  paper  writing,  so  signed  by  the  said  J.  R.  as 
aforesaid,  seize  and  take  possession  of  divers  cattle,  goods,  and 
chattels,  to  wit,  one  horse,  one  cart,  five  chairs,  five  tables,  of  the 
said  J.  R.,  of  great  value,  to  wit,  of  the  value  of  one  hundred 
pounds,  and  did  then  and  there  carry  away,  sell,  dispose  of,  and 
convert  the  same  to  their  own  use;  to  the  great  damage  of  the 
said  J.  R.,  to  the  evil  example  of  all  others,  and  against  the 
peace,  &c. 

QO)  1  Cox,  C.  C.  App.  p.  xxvii. 
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Second  eount.  Injuring  in  business. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  E.  C,  and  J.  C.  the  elder,  and  S.  his  wife, 
J.  C.  the  younger,  J.  S.,  W.  K.,  and  C.  C,  otherwise  called  C. 
F.,  contriving  to  injure  the  said  J.  R.,  and,  as  much  as  in  them 
lay,  unlawfully  to  ruin  him  in  his  trade  and  business  of  a  laun- 
dress, which  he  then  and  there  used,  exercised,  and  carried  on, 
and  to  prevent  and  hinder  him  from  using,  exercising,  and  carry- 
ing on  the  said  trade  and  business  in  as  full,  ample,  and  bene- 
ficial a  manner  as  he  was  used  and  accustomed  to  do,  on  the 
twentieth  day  of  November,  in  the  year  of  our  Lord  at  the 

parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion of  the  said  Central  Criminal  Court,  unlawfully,  wickedly, 
and  maliciously  did  conspire,  combine,  confederate,  and  agree 
together,  with  divers  indirect,  subtle,  and  fraudulent  means  and 
devices,  to  injure,  oppress,  and  impoverish  the  said  J.  R.,  and 
wholly  to  prevent  and  hinder  him  from  using,  exercising,  and 
carrying  on  his  said  trade  and  business  of  a  laundress;  to  the 
great  damage  of  the  said  J.  R.,  to  the  evil  example  of  all  others 
in  the  like  case  offending,  and  against  the  peace,  &c. 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  E.  C,  J.  C.  the  elder,  and  S.  his  wife,  J.  C. 
the  younger,  J.  S.,  W.  K.,  and  C.  C,  otherwise  called  C.  F.,  on 
the  day  and  year  last  aforesaid,  at  the  parish  and  county  afore- 
said, and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
with  force  and  arms,  at,  &c.,  unlawfully,  wickedly,  and  mali- 
ciously did  again  conspire,  combine,  confederate,  and  agree  to- 
gether, by  divers  indirect,  subtle,  and  fraudulent  means  and  de- 
vices, to  injure,  oppress,  impoverish,  and  wholly  ruin  J.  R.,  and 
wholly  to  prevent  and  hinder  him  from  carrying  on  his  trade  and 
business  of  a  laundress,  which  he  then  and  there  exercised  and 
carried  on  ;  to  the  great  damage  of  the  said  J.  R.,  to  the  evil  and 
pernicious  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace,  &c. 
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(651)  Compiracy  to  procure  the  elopement  of  a  minor  daughter  from 
her  father.     First  county  charging  the  conspiracy  with  an  overt 
act^  averring  that^  in  furtherance  of  the  conspiracy^  the  de- 
fendants aided  the  said  minor  to  elope,{i) 
That  at  the  time  of  the  commission  of  the  several  grievances 
hereinafter  mentioned,  and  for  a  long  time  before,  at  said  county, 

(t)  Com.  V.  Mifflin,  5  W.  &  S.  461.  This  indictment  was  sustained  on  error 
by  the  Supreme  Court. 

The  following  reasons  for  a  new  trial  and  in  arrest  of  judgment  were 
assigned,  which  were  overruled  by  the  court  below,  and  were  assigned  for 
error:  — 

1st  That  the  matters  charged  in  the  bill  of  indictment  are  not  indictable. 

2d.  That  the  matters  charged  were  not  sufficiently  stated  in  the  bill  of  in- 
dictment, inasmuch  as  it  contains  no  specification  of  the  means  or  overt  acts  by 
which  the  purpose  was  to  be  effected. 

Sd.  The  purpose  to  be  effected,  as  laid  in  the  bill,  was  neither  criminal  nor 
unlawful. 

4th.  That  the  object  of  the  conspiracy,  as  charged,  was  not  criminal. 

5th.  That  the  conspiracy  is  alleged  to  have  been  by  the  defendants  and  others 
to  the  jury  unknown,  and  the  overt  acts  to  have  been  by  the  defendants  alone, 
in  pursuance  of  a  different  conspiracy,  to  wit,  of  a  conspiracy  by  the  said  defend- 
ants alone,  without  others  to  the  jury  unknown. 

Gibson,  C.  J.,  after  examining  the  character  of  the  offence,  said  :  "  In  Rex  r. 
Pywell  (1  Stark.  Rep.  402),  a  confederacy  to  cheat  in  the  sale  of  a  horse  was 
held  to  be  innocent ;  and  in  State  v.  Dickey  (4  Halst.  293),  it  was  held  that  a 
civil  injury,  which  is  not  indictable  when  committed  by  an  individual,  does  not 
contract  the  quality  of  guilt  by  being  the  act  of  a  confederacy.  But  the  contrary 
was  held  in  the  State  v.  Buchanan  (5  Har.  &  J.  317)  ;  and  in  the  King  v.  Stratton 
(1  CAmpb.  549),  a  confederacy  to  deprive  the  secretary  of  a  trading  company 
of  his  office  was  held  not  to  be  indictable  only  because  the  company  was  illegal. 
These  discrepancies  show  the  want  of  test  for  doubtful  cases ;  but  these  are  cases 
of  such  transcendental  wrong  and  outrage  as  leave  no  doubt  of  their  character ; 
and  a  confederacy  to  steal  a  daughter  is  not  the  least  of  them.  It  is  a  denial  or 
contempt  of  the  father's  right  to  counsel  and  advise;  and  it  is  only  less  atrocious 
than  the  conspiracy  in  The  King  v.  Grey  (3  St  Tr.  519),  and  that  in  The  King  p. 
Delavel  (3  Burr.  1478),  to  ruin  a  virgin  by  enticing  her  to  desert  her  father's 
protection  and  live  in  a  state  of  concubinage.  A  marriage  at  twelve,  which  is 
valid  for  the  sake  of  the  issue,  would  be  scarce  less  brutal  or  offensive  to  the 
feelings  of  the  family ;  and  why,  but  to  protect  the  feelings  of  relatives,  was 
a  combination  to  take  up  dead  bodies  for  scientific  purposes,  which  is  not  essen- 
tially immoral,  held  to  be  indictable  in  Rex  v.  Lynn,  2  T.  R.  723  ?  But  if 
it  would  be  indictable  to  procure  the  elopement  of  a  girl  who  had  just  attained 
the  age  of  consent,  at  what  other  age  within  the  period  of  infancy  would  such 
an  act  be  innocent?  and  how  would  the  law  discriminate?    It  is  true  that  Mr. 
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one  J.  M.  N.,  a  daughter  of  D.  N.  and  M.  his  wife,  of  said  county, 
was  a  minor  under  the  age  of  twenty-one  years,  and  was 
dwelling  and  residing  in  the  family  of  her  said  father,  and 
under  his  paternal  care,  guardianship,  protection,  instruction, 
control,  authority,  and  employment.  And  the  said  jurors,  on 
their  said  oaths  and  affirmations,  do  further  present,  that  J. 
M.,  late  of  said  county,  yeoman,  R.  C.  H.,  late  of  said  county, 
physician,  and  D.  H.  C,  late  of  said  county,  yeoman,  being  per- 
sons of  evil  minds  and  dispositions,  together  with  divers  other 
evil  disposed  persons  to  the  jurors  aforesaid  unknown,  on,  &c., 
at,  &c.,  with  force  and  arms,  &c.,  unlawfully,  wickedly,  falsely, 
maliciously,  and  injuriously  did  conspire,  combine,  confederate, 
and  agree  together  to  cause,  effect,  produce,  and  procure  the 
elopement  and  escape  of  the  said  J.  M.  N.  from  the  house,  family, 
guardianship,  protection,  control,  care,  authority,  and  employment 
of  her  said  father,  the  said  D.  N.,  without  the  consent  of  her  said 
father,  and  against  his  will ;  and  in  pursuance  and  furtherance,  and 

Justice  Buller  was  of  opinion,  in  Rex  v.  Fowler  (2  East's  P.  C.  c.  11,  s.  11), 
that  as  the  act  of  marriage  is  lawful  in  itself,  a  combination  to  procure  it  can 
become  criminal  only  by  the  use  of  undue  means ;  but  the  parties  in  that  case 
were  sui  juris,  and  he  left  the  question,  What  is  undue  means  ?  an  open  one. 
If  the  subject  of  the  present  indictment  is  no  more  than  a  private  wrong,  it 
must  pass  entirely  without  rebuke ;  for  it  would  be  easier  to  find  a  precedent 
for  a  criminal  corrective  of  it,  than  a  civil  one.  But  even  a  private  injury, 
such  as  hissing  an  actor,  or  impoverishing  a  man,  becomes  a  public  wrong  when 
done  in  concert ;  and  this  was  certainly  so. 

'*  Even  had  the  precedents  not  reached  the  case  before  us,  there  would  be  no 
reason  why  the  law  of  conspiracy  should  stop  short  of  it  now,  considering  the 
smallness  of  the  point  from  which  it  started,  and  the  degree  of  its  subsequent 
expansion.  In  Lord  Coke's  day  it  was  limited  to  *  a  consultation  and  agree- 
ment, between  two  or  more,  to  appeal  or  indict  a  person  falsely  and  maliciously ' 
(3  Inst.  143)  ;  since  when  it  has  spread  itself  over  the  whole  surface  of  mischiev- 
ous combination.  I  am  not  one  of  those  who  fear  that  the  catalogue  of  crimes 
wiU  be  unduly  enlarged  by  its  progress,  seeing,  as  I  do,  that  it  is  never  invoked 
except  as  a  corrective  of  disorder,  which  would  else  be  without  one,  and  as 
a  curb  to  the  immoderate  power  to  do  mischief  which  is  gained  by  a  combination 
of  the  means.  It  b  true  that  there  is  no  recent  precedent  of  an  indictment 
like  the  present;  but  had  not  the  3  Hen.  VII.  c.  2,  and  the  39  Eliz. c.  9,  provided 
a  more  energetic  remedy  for  the  offence,  common  law  precedents  of  indictments 
foe  it  would  have  abounded.  But  were  we  without  even  the  semblance  of  a 
precedent,  we  could  not  hesitate  to  pronounce  the  act  of  which  the  defendants 
have  been  convicted  a  common  law  offence."     See  Wh.  C.  L.  §  2317. 
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according  to  the  said  conspiracy,  conoibination,  confederacy,  and 
agreement  between  them,  the  said  J.  M.,  K.  C.  H.,  and  D.  H.  C^ 
as  aforesaid  had,  did,  on  the  night  between  the  tenth  and  eleventh 
days  of  June,  in  the  year  aforesaid,  at  said  county,  entice,  per- 
suade, cause,  procure,  and  assist  the  said  J.  M.  N.  to  elope, 
escape,  and  depart  from  her  said  father's,  the  said  D.  N.'s  house, 
family,  care,  guardianship,  protection,  authority,  control,  and  em- 
ployment, secretly,  covertly,  and  without  his  leave,  consent,  or 
approbation,  and  against  his  will,  the  said  J.  then  and  there  still 
being  a  minor  under  the  age  of  twenty-one  years ;  to  the  great 
damage  of  the  said  D.  N.,  and  of  his  said  minor  daughter,  to 
the  evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(652)  Second  count  Conspiracy  to  procure  the  elopement  of  the  said 
minor  with  the  intent  to  marry  her  to  one  C.  J^.,  and  overt  ad 
charging  the  elopement^  ^c. 

That  the  said  J.  M.,  R.  C.  H.,  and  D.  H.  C,  together  with 
divers  persons  to  the  jurors  aforesaid  unknown,  being  persons 
of  evil  minds  and  dispositions,  afterwards,  to  wit,  on,  &c.,  at, 
&c.,  with  force  and  arms,  &c.,  unlawfully,  wickedly,  deceitfully, 
maliciously,  and  injuriously  did  conspire,  combine,  confederate, 
and  agree  together  to  cause,  induce,  persuade,  and  procure  the 
said  J.  M.  N.,  the  said  J.  then  and  there  being  a  minor  under  the 
age  of  twenty-one  years,  and  dwelling  and  residing  in  the  hoase 
and  family  of  her  father,  D.  N.,  and  under  his  paternal  care, 
guardianship,  protection,  control,  and  authority,  to  escape,  elope, 
and  depart  from  her  said  father'  s  house,  family,  care,  guardian- 
ship, protection,  and  control,  without  her  said  father's  consent, 
and  against  his  will,  with  the  view,  purpose,  and  intent  that  she 
the  said  J.  M.  N.  might  be  joined  in  marriage  with  one  C.  K., 
without  the  consent  and  approbation  and  against  the  wish  and 
will  of  the  said  D.  N.,  and  in  violation  of  his  lawful  and  parental 
rights  and  authority.  *  And  the  jurors  aforesaid,  on  their  oaths 
and  affirmations  aforesaid,  do  further  present,  that  the  said  J.  M., 
R.  C.  H.,  and  D.  H.  C,  with  the  said  other  persons  unknown,  in 
pursuance  and  furtherance  of,  and  according  to  the  said  con- 
spiracy, combination,  confederacy,  and  agreement,  between  the 
said  J.,  R.,  and  D.,  as  aforesaid  had,  did,  on  the  night  between  the 
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tenth  and  eleventh  days  of  Jane,  in  the  year  aforesaid,  and 
about  the  hour  of  one  o'clock,  at  Shippensburg,  in  said  county, 
and  within  the  jurisdiction  of  this  court,  wickedly,  falsely,  ma- 
liciously, unlawfully,  and  injuriously  entice,  persuade,  cause, 
procure,  aid,  and  assist  the  said  J.  M.  N.  to  elope,  escape,  and 
depart  from  her  said  father's  house,  family,  care,  guardianship, 
protection,  control,  and  authority,  in  the  company  and  along  with 
the  said  C.  K.,  and  secretly  and  without  the  knowledge,  appro- 
bation, and  consent,  and  against  the  will  of  the  said  D.  N.,  with 
the  view,  purpose,  and  intent  that  she  the  said  J.  M.  N.  should 
be  joined  in  marriage  with  the  said  C.  K.,  without  the  consent 
and  against  the  will  of  her  said  father;  and  with  the  same 
intent  and  purpose,  and  in  furtherance  and  according  to  the  said 
conspiracy,  combination,  confederacy,  and  agreement,  the  said 
J.  M.,  R.  C.  H.,  and  D.  H.  C,  and  other  persons  unknown,  then 
and  there  did  aid,  assist,  abet,  and  cooperate  with  the  said  J.  M. 
N.  and  C.  K.,  secretly  and  covertly  to  carry  away  and  remove  a 
large  quantity  of  clothing,  goods,  and  chattels  of  the  said  D., 
and  to  place  the  said  J.  M.  N.  and  the  said  goods,  chattels,  and 
clothing  within  and  upon  a  certain  railroad  car  then  and  there 
passing,  so  that  the  said  J.  might  be  swiftly  and  secretly  con- 
veyed and  carried  away  and  transported  beyond  the  pursuit  and 
protection  of  her  said  father,  with  the  intent,  view,  and  purpose 
aforesaid ;  to  the  great  damage  of  the  said  D.  N.,  to  the  evil  ex- 
ample, ice,  and  against,  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

(653)  Conspiramf  to  inveigle  a  daughter  from  the  cuitody  of  her  par- 
ents, for  the  purpose  of  marrying  her  {in  9ribstance),{j) 

That  C.  S.  was  an  infan^  of  thirteen  years  of  age  (her  father 
P.  8.  being  dead,  and  S.  her  mother  married  to  C.  G.)  and  under 
the  guardianship  of  M.  S.  and  A.  S.,  both  as  to  person  and  estate, 
and  that  the  same  C.  was  entitled  to  a  large  property  under  her 
father's  will,  to  wit,  one  thousand  pounds,  and  resided  with  the 
said  C.  and  S.,  with  the  consent  of  her  said  guardians,  and  that 
the  said  M.  H.  et  al.^  well  knowing  the  premises,  on,  &c.,  did 
conspire  together  to  deprive  the  said  C.  and  S.  of  the  service  of 
the  said  C.  and  to  seduce  her  from  their  house,  and  to  inveigle  her 

(j)  Resp.  V.  Hevice,  2  Yeates,  114.  This  is  the  mere  skeleton  of  the  indict- 
ment employed  in  this  case.    I  have  been  unable  to  discoyer  the  record. 
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into  a  marriage  with  the  said  M.  H.,  and  under  divers  false  pre- 
tences did  seduce  and  inveigle  the  said  C.  8.,  for  the  purposes 
aforesaid,  against  the  will  of  said  C.  and  S.  and  of  the  said  M. 
and  A.,  and  in  pursuance  of  the  said  conspiracy  did  supply  the 
said  C.  8.  with  wine  and  other  strong  liquors,  and  she  the  said 
C.  S.  being  intoxicated,  did  procure  the  ceremony  of  marriage  to 
be  recited  between  the  said  M.  H.  and  C.  S.,  to  the  great  damage 
and  disgrace  of  the  said  C,  to  the  evil  example,  &c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(654)  For  a  conspiracy  to  procure  the  defilement  of  afemale.(p) 

That  Mary  Ann  Mears,  late  of  B.,  in  the  County  of  S.,  single 
woman,  and  Amelia  Chalk,  late  of  the  same  place,  laborer,  on 
the  first  day  of  June,  in  the  year  of  our  Lord  with  force  and 

arms,  at  B.  aforesaid,  in  the  county  aforesaid,  did  between  them- 
selves conspire,  combine,  confederate,  and  agree  together  wick- 
edly, knowingly,  and  designedly  to  procure,  by  false  pretences, 
false  representations,  and  other  fraudulent  means,  one  Johanna 
Carroll,  then  being  a  poor  child  under  the  age  of  twenty-one 
years,  to  wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal 
connection  with  a  man,  to  wit,  a  certain  man  whose  name  is  to 
the  jurors  aforesaid  unknown  ;  against  the  peace,  &c. 

(655)  For  a  conspiracy  to  incite  J".  N.  to  lay  wagers^  ^c.  ;  overt  act, 
actually  cheating,{k) 

That  R.  S.,  late  of,  &c.,  yeoman,  together  with  a  certain  other 
person  to  the  inquest  aforesaid  unknown,  being  persons  of  evil 
name  and  fame,  and  not  caring  to  get  their  livelihood  by  honest 
labor,  but  by  fraud  and  covin  maintaining  their  idle  and  disor- 
derly course  of  life  (on  the  year  and  day,  the  place  and  jurisdic- 
tion), unlawfully  and  wickedly  did  combine  and  conspire  and 
agree  together  to  cheat  and  defraud  the  liege  citizens  of  this  com- 
monwealth, and  particularly  a  certain  J.  N.,  of  their  money,  goods, 
and  chattels,  by  art,  fraud,  practice,  and  deceit,  and  then  and 
there  unlawfully  and  wickedly  did  combine,  conspire,  and  agree 

(/I)  This  count  was  held  to  sufficiently  charge  an  indictable  offence  at  com- 
mon law,  in  R.  v,  Mears,  1  Temple  &  Mew,  C.  C.  414 ;  2  Denison,  C.  C.  79 ; 
4  Cox,  C.  C.  423  ;  1  Eng.  Law  &  Eq.  Rep.  581. 

(k)  Drawn  by  Mr.  Bradford. 
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together,  that  be  the  said  R.  S.  shonld  provoke  and  incite  the 
said  liege  citizens  of  this  commonwealth,  but  particularly  the 
said  J.  N.  aforesaid,  to  bet  and  lay  wagers  with  the  said  un- 
known person,  with  an  intent,  in  the  said  betting  and  wager- 
ing, to  deceive  and  impose  on  and  cheat  the  said  liege  citizens 
of  this  commonwealth,  and  particularly  the  said  J.  N.,  and  them 
the  said  liege  citizens  of  this  commonwealth,  and  particularly  J. 
N.  aforesaid,  of  money,  goods,  and  chattels,  by  false  tricks  and 
deceit  in  and  about  the  betting  and  wagering  aforesaid,  deceive 
and  defraud,  to  the  great  damage  of  the  said  liege  citizens  of 
this  commonwealth,  and  particularly  to  the  said  J.  N.,  to  the  evil 
example,  &c.,  and  against,  &c. 

And  that  the  said  R.  S.,  together  with  the  said  other  person  to 
the  inquest  aforesaid  unknown,  in  pursuance  of  such  their  conspir- 
acy aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  city  aforesaid,  and  within  the  jurisdiction  aforesaid,  did 
wickedly  and  fraudulently  provoke  and  incite  the  said  J.  N.  to 
lay  wagers  with  the  unknown  person  aforesaid,  and  that  the  said 
R.  S.,  together  with  the  person  to  the  inquest  aforesaid  unknown 
as  aforesaid,  by  betting  and  laying  wagers  with  the  said  J.  N., 
then  and  there  did  get  into  their  possession,  unlawfully  and 
wickedly,  the  sum  of  firteen  shillings,  lawful  money  of  Pennsyl- 
vania, of  the  goods  and  chattels  of  the  said  J.  N.,  and  him  the 
said  J.  N.  of  the  said  sum  of  fifteen  shillings  aforesaid,  lawful 
money  as  aforesaid,  by  false  acts  and  tricks  then  and  there  did 
deceive  and  defraud  and  cheat. 

And  so  the  inquest  aforesaid,  on  their  oaths  and  affirmations 
aforesaid,  do  say,  that  the  said  R.  S.,  together  with  the  said  other 
person  to  the  inquest  aforesaid  unknown,  according  to  the  con- 
spiracy, combination,  and  agreement  aforesaid,  the  aforesaid  J. 
N.  of  the  sum  of  fifteen  shillings,  lawful  money  aforesaid,  in 
manned  and  form  aforesaid  fraudulently  and  wickedly  did  de- 
ceive, cheat,  and  defraud,  contrary,  &c.,  to  the  great  damage,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 
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(656)   Conspiracy  at  common  lawy  among  workmen^  to  raise  their 
wages  and  lessen  the  time  of  labor. (l) 
That  A.  B.,  &c.,  (setting'  out  their  names  and  additions),  on, 
Sccj  at,  &c.,  being  workmen  and  journeymen  in  the  art,  mys- 

(0  Starkie's  C.  P.  471.    See  Wh.  C.  L.  §  2322,  &c. 

What  degree  of  particularity  is  required  in  indictments  of  ihis  class,  is  ex- 
amined hy  Shaw,  C.  J.,  in  Com.  v.  Hunt,  4  Mete.  125. 

"  The  first  count,"  he  said,  "  set  forth  that  the  defendants,  with  divers  others 
unknown,  on  the  day  and  at  the  place  named,  being  workmen  and  joumeymen 
in  the  art  and  occupation  of  bootmakers,  unlawfully,  perniciously,  and  deceitfolly 
designing  and  intending  to  continue,  keep  up,  form,  and  unite  themselves  into 
an  unlawful  club,  society,  and  combination,  and  make  unlawful  by-laws,  rules, 
and  orders  among  themselves,  and  thereby  govern  themselves  and  other  work- 
men in  the  said  art,  and  unlawfully  and  unjustly  to  extort  great  sums  of  money 
by  means  thereof,  did  unlawfully  assemble  and  meet  together,  and  being  so  3^ 
sembled,  did  unjustly  and  corruptly  conspire,  combine,  confederate,  and  agree 
together,  that*none  of  them  should  thereafter,  and  that  none  of  them  would  work 
for  any  master  or  person  whatsoever  in  said  art,  mystery,  and  occupation,  who 
should  employ  any  workman  or  journeyman  or  other  person  in  the  said  art  who 
was  not  a  member  of  said  club,  society,  or  combination,  afler  notice  given  to 
him  to  discharge  such  workman  from  the  employ  of  such  m^ter ;  to  the  great 
damage  and  oppression,  &c. 

"  Now  it  is  to  be  considered  that  the  preamble  and  introductory  matter  in 
the  indictment  —  such  as  unlawfully  and  deceitfully  designing  and  intending 
unjustly  to  extort  great  sums,  &c.  —  is  mere  recital,  and  not  traversable,  and 
therefore  cannot  aid  an  imperfect  averment  of  the  facts  constituting  the  descrip- 
tion of  the  offence.  The  same  may  be  said  of  the  concluding  matter  which 
follows  the  averment,  as  to  the  great  damage  and  oppression,  not  only  of  their 
said  masters  employing  them  in  the  said  art  and  occupation,  but  also  of  divers 
other  workmen  in  the  same  art,  mystery,  and  occupation,  to  the  evil  example, 
&c.  If  the  facts  averred  constitute  the  crime,  they  are  properly  stated  as  the 
legal  inferences  to  be  drawn  from  them.  If  they  do  not  constitute  the  charge 
of  such  an  oflfence,  they  cannot  be  aided  by  these  alleged  consequences. 

"  Stripped  then  of  these  introductory  recital  and  alleged  injurious  conse- 
quences, and  of  the  qualifying  epithets  attached  to  the  facts,  the  averment  is 
this,  that  the  defendants  and  others  formed  themselves  into  a  society,  and 
agreed  not  to  work  for  any  person  who  should  employ  any  journeyman  or  other 
person  not  a  member  of  such  society,  after  notice  given  him  to  discharge  snch 
workman. 

"  The  manifest  intent  of  the  association  is  to  induce  all  those  engaged  in  the 
same  occupation  to  become  members  of  it  Such  a  purpose  is  not  unlawful 
It  would  give  them  a  power  which  might  be  exerted  for  useful  and  honorable 
purposes,  or  for  dangerous  and  pernicious  ones.  If  the  latter  were  the  real  and 
actual  object,  and  susceptible  of  proof,  it  should  have  been  specially  charged. 
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terjj  and  manual   occapation  of  a  wheelwright,  and  not  being 
content  to  work  and  labor  in  that  art  and  mystery  by  the  usual 

Such  an  association  might  be  used  to  afibrd  each  other  assistance  in  times  of 
poTerty,  sickness,  and  distress ;  or  to  raise  their  intellectual,  moral,  and  social 
condition  ;  or  to  make  improvement  in  their  art ;  or  for  other  purposes ;  or  the 
association  might  be  designed  for  the  purposes  of  oppression  and  injustice. 
But  in  order  to  charge  all  those  who  become  members  of  an  association  with 
the  guilt  of  a  criminal  conspiracy,  it  must  be  ayerred  and  proved  that  the 
actual,  if  not  the  avowed  object  of  the  association,  was  criminal.  An  associa- 
tion may  be  formed,  the  declared  objects  of  which  are  innocent  and  laudable, 
and  yet  they  may  have  secret  articles,  or  an  agreement  communicated  only  to 
the  members,  by  which  they  are  banded  together  for  purposes  iujurious  to  the 
peace  of  society  or  the  rights  of  its  members.  Such  would  undoubtedly  be  a  crim- 
inal conspiracy  on  proof  of  the  fact,  however  meritorious  and  praiseworthy  the 
declared  objects  might  be.  The  law  is  not  to  be  hoodwinked  by  colorable 
pretences.  It  looks  at  truth  and  reality,  through  whatever  disguise  it  ipay  as- 
sume. But  to  make  such  an  association,  ostensibly  innocent,  the  subject  of 
prosecution  as  a  criminal  conspiracy,  the  secret  agreement  which  makes  it  so  is 
to  be  averred  and  proved  as  the  gist  of  the  offence.  But  when  an»  association  is 
formed  for  purposes  actually  innocent,  and  afterwards  its  powers  are  abused  by 
those  who  have  the  control  and  management  of  it,  to  purposes  of  oppression 
and  injustice,  it  will  be  criminal  in  those  who  thus  misuse  it,  or  give  consent 
thereto,  but  not  in  the  other  members  of  the  association.  In  this  case  no  such 
secret  agreement,  varying  the  objects  of  the  association  from  those  avowed,  is 
set  forth  in  this  count  of  the  indictment. 

**  Kor  can  we  perceive  that  the  objects  of  this  association,  whatever  they  may 
have  been,  were  to  be  attained  by  criminal  means.  The  means  which  they  pro- 
pose to  employ,  as  averred  in  this  count,  and  which,  as  we  are  now  to  pre- 
sume, were  established  by  the  proof,  were,  that  they  would  not  work  for  a 
person,  who,  after  due  notice,  should  employ  a  journeyman  not  a  member  of 
their  society.  Supposing  the  object  of  the  associaCion  to  be  laudable  and  law- 
ful, or  at  least  not  unlawful,  are  these  means  criminal  ?  The  case  supposes 
that  these  persons  are  not  bound  by  contract,  but  free  to  work  for  whom  they 
please,  or  not  to  work  if  they  so  prefer.  In  this  state  of  things,  we  cannot  per- 
ceive that  it  is  criminal  for  men  to  agree  together  to  exercise  their  own  acknowl- 
edged rights,  in  such  a  manner  as  best  to  subserve  their  own  interests.  One 
way  to  test  this  is,  to  consider  the  effect  of  such  an  agreement,  where  the 
object  of  the  association  is  acknowledged  on  all  hands  to  be  a  laudable  one. 
Suppose  a  class  of  workmen,  impressed  with  the  manifold  evils  of  intemperance, 
should  agree  with  each  other  not  to  work  in  a  shop  in  which  ardent  spirit 
was  furnished,  or  not  to  work  in  a  shop  with  any  one  who  used  it,  or  not  to 
work  for  an  employer  who  should,  after  notice,  employ  a  journeyman  who  habit- 
ually used  it  The  consequences  might  be  the  same.  A  workman  who  should 
stiU  persist  in  the  use  of  ardent  spirit  would  find  it  more  difficult  to  get  em- 
ployment ;  a  master  employing  such  an  one  might,  at  times,  experience  incon- 
venience in  his  work,  in  losing  the  services  of  a  skilful  but  intemperate  work- 
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namber  of  hours  in  each  day,  and  at  the  nsnal  rates  and  prices 
for  which  they  and  other  workmen  and  journeymen  were  wont 

man.     Still  it  seems  to  us,  that  as  the  object  would  be  lawful,  and  the  means 
not  unlawful,  such  an  agreement  could  not  be  called  a  criminal  conspiracy. 

«  From  this  count  in  the  indictment,  we  do  not  understand  that  the  agree- 
ment was,  that  the  defendants  would  refuse  to  work  for  an  employer  to  whom 
they  were  bound  by  contract  for  a  certain  time,  in  violation  of  that  contract ; 
nor  that  they  would  insist  that  an  employer  should  discharge  a  workman  en- 
gaged by  contract  for  a  certain  time,  in  violation  of  such  contract.  It  is  per- 
fectly consistent  with  everything  stated  in  this  count,  that  the  effect  of  the 
agreement  was,  that  when  they  were  free  to  act,  they  would  not  engage  with 
an  employer,  or  continue  in  his  employment  if  such  employer,  when  free  to  act, 
should  engage  with  a  workman,  or  continue  a  workman  in  his  employment,  not 
a  member  of  the  association.  If  a  large  number  of  men,  engaged  for  a  certain 
time,  should  combine  together  to  violate  their  contract,  and  quit  their  employ- 
ment together,  it  would  present  a  very  different  question.  Suppose  a  farmer 
employing  a  large  number  of  men  engaged  for  the  year  at  a  fair  monthly  wages, 
and  suppose  that  just  at  the  moment  that  his  crops  were  ready  to  harvest  they 
should  all  combine  to  quit  his  service  unless  he  would  advance  their  wages,  at  a 
time  when  other  laborers  could  not  be  obtained ;  it  would  surely  be  a  conspiracy 
to  do  an  unlawful  act,  though  of  such  a  character  that,  if  done  by  an  indi- 
vidual, it  would  lay  the  foundation  of  a  civil  action  only,  and  not  of  a  crlniinal 
prosecution.     It  would  be  a  case  very  different  from  that  stated  in  this  count 

"  The  second  count,  omitting  the  recital  of  unlawful  intent  and  evil  disposi- 
tions, and  omitting  the  direct  averment  of  an  unlawful  club  or  society,  alleges 
that  the  defendants,  with  others  unknown,  did  assemble,  conspire,  confederate, 
and  agree  together  not  to  work  for  any  master  or  person  who  should  employ 
any  workman  not  being  a  member  of  a  certain  club,  society,  or  combination, 
called  the  Boston  Journeymen  Bootmakers'  Society,  or  who  would  break  any 
of  their  by-laws,  unless  such  workmen  should  pay  to  said  club  such  sum  as 
should  be  agreed  upon  as  a  penalty  for  the  breach  of  such  unlawful  rules,  &c^ 
and  that  by  means  of  said  conspiracy  they  did  compel  one  J.  B.  W.,  a  master 
cordwainer,  to  turn  out  of  his  employ  one  T.  H.,  a  journeyman  bootmaker,  &c., 
in  evil  example,  &c.  So  far  as  the  averment  of  a  conspiracy  is  concerned,  all 
the  remarks  made  in  reference  to  the  first  count  are  equally  applicable  to  this. 
It  is  simply  an  averment  of  an  agreement  amongst  themselves  not  to  work  for 
a  person  who  should  employ  any  person  not  a  member  of  a  certain  association. 
It  sets  forth  no  illegal  or  criminal  purpose  to  be  accomplished,  nor  any  illegal 
or  criminal  means  to  be  adopted  for  the  accomplishment  of  any  purpose.  It 
was  an .  agreement,  as  to  the  manner  in  which  they  would  exercise  an  acknowl- 
edged right  to  contract  with  others  for  their  labor.  It  does  not  aver  a  conspiracy, 
or  even  an  intention  to  raise  their  wages ;  and  it  appears  by  the  bill  of  excep- 
tions, that  the  case  was  put  upon  the  footing  of  a  conspiracy  to  raise  their 
wages.  Such  an  agreement,  as  set  forth  in  this  count,  would  be  perfectly  justi- 
fiable under  the  recent  English  statute,  by  which  this  subject  is  regulated.  St. 
6  Geo.  IV.  c.  129.  See  Roscoe's  Crim.  Ev.  (2d  Am.  ed.),  368,  369. 
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and  accDstomed  to  work,  bat  falsely  and  fraudulently  conspiring 
and  combining,  unjustly  and  oppressively  to  increase  and  aug- 

"  As  to  the  latter  part  of  this  count,  which  avers  that  by  means  of  said  con- 
spiracy the  defendants  did  compel  one  W.  to  turn  out  of  his  employ  one  J.  H., 
we  remark,  in  the  first  place,  that  as  the  acts  done  in  pursuance  of  a  conspiracy, 
as  we  have  before  seen,  are  stated  byway  of  aggravation,  and  not  a  substantive 
charge,  if  no  criminal  or  unlawful  conspiracy  is  stated,  it  cannot  be  aided  and 
made  good  by  mere  matter  of  aggravation.  If  the  principal  charge  falls,  the 
i^gravation  falls  with  it.    State  v.  Rickey,  4  Halst  293. 

**  But  further ;  if  this  is  to  be  considered  as  a  substantive  charge,  it  would 
depend  altogether  upon  the  force  of  the  word  *  compel,'  which  may  be  used  in 
the  sense  of  coercion,  or  duress,  by  force  or  fraud.  It  would  therefore  depend 
upon  the  context  and  the  connection  with  other  words,  to  determine  the  sense 
in  which  it  was  used  in  the  indictment.  If,  for  instance,  the  indictment  had 
averred  a  conspiracy,  by  the  defendants,  to  compel  W.  to  turn  II.  out  of  his 
employment,  and  to  accomplish  that  object  by  the  use  of  force  or  fraud,  it 
would  have  been  a  very  different  case ;  especially  if  it  might  be  fairly  con- 
strued, as  perhaps  in  that  case  it  might  have  been,  that  W.  was  under  obliga- 
tion, by  contract,  for  an  unexpired  term  of  time,  to  employ  and  pay  H.  As 
before  remarked,  it  would  have  been  a  conspiracy  to  do  an  unlawful,  though 
not  a  criminal  act,  to  induce  W.  to  violate  his  engagement,  to  the  actual  injury 
of  H.  To  mark  the  difiei^ence  between  the  case  of  a  journeyman  or  a  servant 
and  master,  mutually  bound  by  contract,  and  the  same  parties  when  free  to  en- 
gage anew,  I  should  have  before  cited  the  case  of  Boston  Glass  Co.  v,  Binney, 
4  Pick.  425.  In  that  case,  it  was  held  actionable  to  entice  another  person's 
hired  servant  to  quit  his  employment,  during  the  time  for  which  he  was  engaged ; 
bnt  not  actionable  to  treat  with  such  hired  servant,  whilst  actually  hired  and 
employed  by  another,  to  leave  his  service,  and  engage  in  the  employment  of 
the  person  making  the  proposal,  when  the  term  for  which  he  is  engaged  shall 
expire.  It  acknowledges  the  established  principle,  that  every  free  man, 
whether  skilled  laborer,  mechanic,  farmer,  or  domestic  servant,  may  work  or  not 
woik,  or  work  or  refuse  to  work,  with  any  company  or  individual,  at  his  own 
option,  except  so  far  as  he  is  bound  by  contract.  But  whatever  might  be  the 
fi>rce  of  the  word  <  compel,'  unexplained  by  its  connection,  it  is  disarmed  and 
rendered  harmless  by  the  precise  statement  of  the  means  by  which  such  com- 
pulsion was  to  be  effected.  It  was  the  agreement  not  to  work  for  him,  by  which 
they  compelled  W.  to  decline  employing  H.  longer.  On  both  of  these  grounds, 
we  are  of  opinion  that  the  statement  made  in  this  second  count,  that  the  un- 
lawful agreement  was  carried  into  execution,  makes  no  essential  difference 
between  this  and  the  first  coi^nt. 

"  The  third  count,  reciting  a  wicked  and  unlawful  intent  to  impoverish  one 
J.  H^  and  hinder  him  from  following  bis  trade  as  a  bootmaker,  charges  the 
defendants,  with  others  unknown,  with  an  unlawful  conspiracy,  by  wrongful  and 
indirect  means,  to  impoverish  said  H.,  and  to  deprive  and  hinder  him  from  his 
Kud  art  and  trade  and  getting  «his  support  thereby,  and  that,  in  pursuance  of 
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ment  tbe  wages  of  themselves  and  other  workmen  and  journey- 
men in  the  said  art,  and  unjustly  to  exact  and  extort  great  sums 

said  unlawful  combination,  tliey  did  unlawfully  and  indirectly  hinder  and  pre- 
vent, &c.,  and  greatly  impoyerish  him. 

"  If  the  fact  of  depriving  J.  H.  of  the  profits  of  his  business,  by  whatey^r 
means  it  might  be  done,  would  be  unlawful  and  criminal,  a  combination  to 
compass  that  object  would  be  an  unlawful  conspiracy,  and  it  would  be  unneces- 
sary to  state  the  means.  Such  seems  to  have  been  the  view  of  the  court  in  Hie 
King  V.  Eccles  (3  Dougl.  337),  though  the  case  is  so  briefly  reported  that  the 
reasons  on  which  it  rests  are  not  very  obvious.  The  case  seems  to  have  gone  on 
the  ground,  that  the  means  were  matter  of  evidence,  and  not  of  averment;  and 
that  ailer  verdict,  it  was  to  be  presumed  that  the  means  contemplated  and  used 
were  such  as  to  render  the  combination  unlawful,  and  constitute  a  conspiracy. 

<<  Suppose  a  baker  in  a  small  village  had  the  exclusive  custom  of  his  neigh- 
borhood, and  was  making  large  profits  by  the  sale  of  his  bread.  Supposing  a 
number  of  those  neighbors,  beUeving  the  price  of  liis  bread  too  high,  should 
propose  to  him  to  reduce  his  prices,  or  if  he  did  not,  that  they  would  introduce 
another  baker ;  and  on  his  refusal,  such  other  baker  should,  under  their  en'cooi^ 
acrement,  set  up  a  rival  establishment,  and  sell  his  bread  at  lower  prices ;  the 
effect  would  be  to  diminish  the  profit  of  the  former  baker,  and  to  the  same  ex- 
tent to  impoverish  him.  And  it  might  be  said  and  proved,  that  the  purpose  of 
the  associates  was  to  diminish  his  profits,  and  thus  impoverish  him,  though  the 
ultimate  and  laudable  object  of  the  combination  was  to  reduce  the  cost  of  bread 
to  themselves  and  their  neighbors.  The  same  thing  may  be  said  of  all  com- 
petition in  every  branch  of  trade  and  industry  ;  and  yet  it  is  through  that 
competition  that  the  best  interests  of  trade  and  industry  are  promoted.  It  is 
8caix:ely  necessary  to  allude  to  the  familiar  instances  of  opposition  lines  of 
conveyance,  rival  hotels,  and  the  thousand  other  instances,  where  each  strives 
to  gain  custom  to  himself,  by  ingenious  improvements,  by  increased  industiy, 
and  all  the  means  by  which  he  may  lessen  the  price  of  commodities,  and 
thereby  diminish  the  profits  of  others. 

"  We  think,  therefore,  that  associations  may  be  entered  into,  the  object  of 
which  is  to  adopt  measures  that  may  have  a  tendency  to  impoverish  another, 
that  is,  to  diminish  his  gains  and  profits,  and  yet  so  far  from  being  criminal  or 
unlawful,  the  object  may  be  highly  meritorious  and  public  spirited.  The  legal- 
ity of  such  an  association  will  therefore  depend  upon  the  means  to  be  used  for 
its  accomplishment.  If  it  is  to  be  carried  into  effect  by  fair  or  honorable  and 
lawful  means,  it  is,  to  say  the  least,  innocent ;  if  by  falsehood  or  force,  it  may  be 
stamped  with  the  character  of  conspiracy.  It  follows  as  a  necessary  consequence, 
that  if  criminal  and  indictable,  it  is  so  by  reason  of  the  criminal  means  intended 
to  be  employed  for  its  accomplishment ;  as  a  further  legal  consequence,  that  as 
the  criminality  will  depend  on  the  means,  those  means  must  be  stated  in  the  in- 
dictment. If  the  same  rule  were  to  prevail  in  criminal,  which  holds  in  civil  pro- 
ceedings —  that  a  case  defectively  stated  may  be  aided  by  a  verdict  —  then  a 
court  might  presume,  after  verdict,  that  the  indictment  was  supported  by  proof 
of  criminal  or  unlawful  means  to  effect  the  object.  But  it  is  an  established  rule 
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of  money  for  their  labor  and  hire  in  the  said  art,  mystery,  and 

manual  occopation,  from  their  masters,  who  employ  them  therein, 

in  criminal  cases,  that  the  indictment  must  state  a  complete  indictable  offence, 
and  cannot  be  aided  by  the  proof  offered  at  the  trial. 

**  The  foorth  count  avers  a  conspiracy  to  impoyerish  J.  H.,  without  stating 
anj  means;  and  the  fiflh  alleges  a  conspiracy  to  impoverish  employers,  by 
preventing  and  hindering  them  from  employing  persons  not  members  of  the 
Bootmakers'  Society;  and  these  require  no  remarks  which  have  not  been  al- 
ready made  in  reference  to  the  other  counts. 

^*  One  case  was  cited,  which  was  supposed  to  be  much  in  point,  and  which  is 
certainly  deserving  of  great  respect,  —  People  v.  Fisher,  14  Wend.  9.  But  it  is 
obvious  that  this  decision  was  founded  on  the  construction  of  the  Bevised 
Statutes  of  New  York,  by  which  this  matter  of  conspiracy  is  now  regulated. 
It  was  a  conspiracy  by  journeymen  to  raise  their  wages,  and  it  was  decided  to 
be  a  violation  of  the  statutes  making  it  criminal  to  commit  any  act  injurious  to 
trade  or  commerce.  It  has,  therefore,  an  indirect  application  only  to  the  pres- 
ent case. 

^  A  caution  .on  this  subject,  suggested  by  the  commissioners  for  revising  the 
statutes  of  New  York,  is  entitled  to  great  consideration.  They  are  alluding  to 
the  question,  whether  the  law  of  conspiracy  should  be  so  extended  as  to  em- 
brace every  case  where  two  or  more  unite  in  some  fraudulent  measure  to  injure 
an  individual,  by  means  not  in  tliemselves  criminal.  *  The  great  difficulty,' 
say  they,  <  in  enlarging  the  definition  of  this  offence,  consists  in  the  inevitable 
result  of  depriving  the  courts  of  equity  of  the  most  effectual  means  of  detecting 
fraud,  by  compelling  a  discovery  on  oath.  It  is  a  sound  principle  of  our  insti- 
tutions, that  no  man  shall  be  compelled  to  accuse  himself  of  any  crime ;  which 
ought  not  to  be  violated  in  any  case.  Yet  such  must  be  the  result,  or  the  ordi- 
nary jurisdiction  of  courts  of  equity  must  be  destroyed,  by  declaring  any  private 
fraud,  when  committed  by  two,  or  any  concert  to  commit  it,  criminal.'  9  Cow. 
625.  In  New  Jersey,  in  a  case  which  was  much  considered,  it  was  held  that 
an  indictment  will  not  lie  for  a  conspiracy  to  commit  a  civil  injury.  State  v. 
Rickey,  4  Ilalst.  293.  And  such  seemed  to  be  the  opinion  of  Lord  Ellen- 
borough,  in  The  King  v.  Turner  (18  East,  231),  in  which  he  considered  that  the 
case  of  The  King  r.  Eccles.  (3  Dougl.  837),  though  in  form  an  indictment  for 
a  conspiracy  to  prevent  an  individual  from  carrying  on  his  trade,  yet  in  sub- 
stance was  an  indictment  for  a  conspiracy  in  restraint  of  trade,  affecting  the 
public 

"  It  appears  by  the  bill  of  exceptions,  that  it  was  contended  on  the  part  of 
the  defendants  that  the  indictment  did  not  set  forth  any  agreement  to  do  a 
criminal  act,  or  to  do  any  lawful  act  by  criminal  means,  and  that  the  agreement 
therein  set  forth  did  not  constitute  a  conspiracy  indictable  by  a  law  of  this  State, 
and  that  the  court  was  requested  so  to  instruct  the  jury.  This  the  court  declined 
doing,  but  instructed  the  jury  that  the  indictment  did  describe  a  confederacy 
among  the  defendants  to  do  an  unlawful  act,  and  to  do  the  same  by  unlawful 
means  —  that  the  society,  organized  and  associated  for  the  purposes  described 
in  the  indictment,  was  an  unlawful  conspiracy  against  the  laws  of  this  State, 
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with  force  and  arms,  on  the  same  day  and  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  together  with  divers 
other  workmen  and  journeymen  in  the  same  art,  mystery,  and 
manual  occupation  (whose  names  to  the  jurors  aforesaid  are  as 
yet  unknown),  unlawfully  did  assemble  and  meet  together,  and 
so  being  assembled  and  met,  did  then  and  there  unjustly  and  cor- 
ruptly conspire,  combine,  confederate,  and  agree  among  them- 
selves, that  none  of  the  said  conspirators,  after  the  same 
day  of  would  make  or  do  their  work  at  any  lower  or  lesser 

rate  than  five  shillings  for  the  hewing  of  every  hundred  of  spokes 
for  wheels,  and  eight  shillings  for  making  of  every  pair  of  hinder 
wheels,  for  or  on  account  of  any  master  or  employer  whatsoever 
in  said  art,  mystery,  and  occupation,  and  also  that  none  of  them 
the  said  conspirators  would  work  day  work  or  labor  any  longer 
than  from  the  hour  of  six  in  the  morning  till  the  hour  of  seven 
in  the  evening  in  each  day  from  thenceforth,  to  the  great  damage 
and  oppression  not  only  of  their  masters  employing  them  in  the 
said  art,  mystery,  and  occupation,  but  also  of  divers  others  of  his 
majesty's  liege  subjects,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

and  that  if  the  jury  believed,  from  the  evidence,  that  the  defendants,  or  anj  of 
them,  had  engaged  in  such  confederacy,  they  were  bound  to  find  such  of  them 
guilty. 

"  In  this  opinion  of  the  learned  judge,  this  court,  for  the  reasons  stated,  can- 
not concur.  Whatever  illegal  purpose  can  be  found  in  the  constitution  of  the 
Bootmakers'  Society,  it  not  being  clearly  set  forth  in  the  indictment,  cannot  be 
relied  upon  to  support  this  conviction.  So  if  any  facts  were  disclosed  at  the 
trial,  which,  if  properly  averred,  would  have  given  a  different  character  to  the 
indictment,  they  do  not  appear  in  the  bill  of  exceptions,  nor  could  they,  after 
verdict,  aid  the  indictment.  But  looking  solely  at  the  indictment,  disregardlDg 
the  qualifying  epithets,  recitals,  and  immaterial  allegations,  and  confining  our- 
selves to  facts  so  averred  as  to  be  capable  of  being  traversed  and  put  in  issue, 
we  cannot  perceive  that  it  charges  a  criminal  conspiracy  punishable  by  law. 
The  exceptions  must  therefore  be  sustained,  and  the  judgment  arrested." 

Some  difficulty  will  arise  in  adapting  the  indictment  in  the  text  either  to 
the  above  decision,  or  to  the  present  course  of  popular  sentiment  on  the  subject 
See,  however,  notes  to  next  form. 
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(657)    Contpiracy  by  workmen^  ^c,  in  the  employ  of  A.  and  -B.,  to 

prevent  their  masters  from   retaining  any   person   as  an 

apprentice.{m) 

That  the  defendants,  with  divers  other  evil  disposed  persons  to 

the  jurors    unknown,  on,  &c.,  at,  &c.,  being  journeymen  and 

(m)  R.  V.  Ferguson,  2  Stark.  N.  P.  C.  489. 

In  the  second  count  it  was  charged  that  the  defendants,  together  with  other 
evil  disposed  persons,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  being  such  journeymen 
and  workmen  as  aforesaid,  in  the  employment  of  the  S.  D.  and  R.  F.,  mali- 
cioasly  intending  to  hurt,  injure,  and  impoverish  their  said  employers,  and  to 
prevent  them  from  retaining  any  other  journeymen  and  workmen,  and  retainincr 
and  instructing  apprentices  in  the  said  occupation,  did  conspire,  combine,  con- 
federate, and  agree  to  quit,  leave,  and  turn  out  from  their  said  employment  at 
one  and  the  same  time  together,  to  the  great  damage,  &c. 

In  a  third  count  it  was  alleged  that  the  defendants,  together  with  the  said 
other  evil  disposed  persons,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  being  such  jour- 
neymen and  workmen  as  aforesaid,  in  the  employment  of  the  said  S.  D.  and  R. 
F^  maliciously  intending  to  control,  injure,  terrify,  and  impoverish  their  said  em- 
ployers, and  force  and  compel  them  to  dismiss  from  their  said  employment  di- 
vers persons  then  and  there  retained  by  them  as  journeymen,  workmen,  and  ap- 
prentices therein,  unlawfully  did  conspire,  combine,  confederate,  and  agree  to 
quit,  leave,  and  turn  out  from  their  said  employment,  until  the  said  last  men- 
tioned journeymen,  workmen,  and  apprentices  should  be  dismissed  by  their  said 
masters  and  employers,  to  the  great  dams^,  &c. 

It  appeared  that  upon  the  prosecutors  taking  into  their  employment  a  young 
person  of  the  name  of  G.  as  an  apprentice,  th^  defendants,  together  with  a  num- 
ber of  journeymen,  declared  to  the  prosecutors  that  they  would  not  stand  it,  and 
after  consultation  left  their  work,  and  that  G.'s  agreement  was  given  up  to  him, 
and  he  went  away.  The  rest  of  the  workmen  were  conciliated  for  the  time,  by 
the  prosecutors  agreeing  to  relinquish  G.  the  apprentice.  Some  time  afterwards 
F.  and  the  other  workmen  again  turned  out,  upon  the  prosecutors  taking  into 
their  service  another  apprentice  of  the  name  of  M.  At  the  time  of  these  turn- 
oats,  the  prosecutors  had  in  their  employment  sixteen  journeymen  and  eight  ap- 
prentices, and  it  appeared  upon  the  cross-examination  of  one  of  the  prosecutors 
that  the  objection  which  had  been  made  by  the  defendants  and  their  associates 
did  not  apply  to  the  eight  apprentices  which  the  prosecutors  then  had  in  their 
employment,  but  that  they  objected  to  the  prosecutors  taking  a  greater  number 
of  apprentices  than  half  the  number  of  journeymen. 

It  was  objected  on  behalf  of  the  defendants,  upon  this  evidence,  that  it  varied 
from  the  indictment,  which  alleged  generally  a  conspiracy  to  prevent  the  mas- 
ters from  taking  into  their  employment  any  apprentices,  &c. ;  whereas  it  should 
have  been  alleged  according  to  the  fact,  to  be  a  conspiracy  to  hinder  their  mas- 
ters from  taking  into  their  employment  any  more  apprentices,  or  a  number 
exceeding  half  the  number  of  journeymen  ;  but, 
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workmen  in  the  trade,  mystery,  and  manual  occupation  of  en- 
gravers, in  the  employment  of  S.  D.  and  R.  F.,  did  conspire, 
combine,  confederate,  and  agree  together  to  prevent,  binder,  and 
deter  their  said  fhasters  and  employers  from  retaining  and  taking 
into  their  employment  any  person  as  an  apprentice,  to  be  taught 
and  instructed  in  the  said  trade  and  occupation,  to  the  great 
damage,  &c.,  to  the  evil  example,  &c.,  and  against,  &c.  ( Qm- 
elude  as  in  book  1,  chapter  3.) 

(658)   Conspiracy  by  parties  engaged  on  the  pvhlic  works  to  increase 
the  rate  of  passage  money  and  freight{n) 

That  A.,  late  of,  &c.,  canal  transporter,  B.,  late  of,  &c.,  canal 
transporter,  C,  late  of,  &c.,  canal  transporter,  D.,  late  of,  &c., 

Wood,  B.,  was  of  opinion,  that  the  indictment  was  sufficiently  supported  by 
the  evidence,  since  the  effect  was  to  prevent  the  masters  from  taking  into  their 
employment  any  person  as  an  apprentice,  to  be  taught  and  instructed,  as  alleged 
in  the  indictment. 

The  defendants  were  both  found  guilty. 

When  the  defendants  were  brought  before  the  Court  of  King's  Bench  for  judg- 
ment in  the  ensuing  term,  the  objection  was  renewed,  but  the  court  were  of  opin- 
ion that  the  indictment  was  sufficiently  proved;  and  it  was  intimated  that  the  evi- 
dence applied  to  the  third  count  as  well  as  the  first,  since,  in  order  to  support  the 
third  count,  it  was  sufficient  to  prove  that  the  defendants  tiu-ned  out  from  their 
employment  with  intent  to  compel  their  masters  to  dismiss  any  one  apprentice. 

The  defendants  received  sentence  of  fine  and  imprisonment. 

(n)  This  fonri,  for  which  I  am  indebted  to  Mr.  Magraw,  the  prosecuting  at- 
torney in  the  City  of  Pittsburg,  was  prepared  by  eminent  counsel  in  that  dty, 
and  was  held  sufficient  to  support  a  conviction.  The  question  of  the  indictabil- 
ity  of  the  offence  was  examined  with  great  clearness  by  Judge  Grier,  now  of  the 
Supreme  Court  of  the  United  States,  on  a  preliminary  hearing. 

"  The  defendants  pray  to  be  discharged,"  he  said,  "  on  the  ground  that  they 
have  been  imprisoned  contrary  to  law,  or,  in  other  words,  that  the  charge  on 
which  they  are  committed  is  not  indictable,  and  not  an  offence  known  to  the 
law.  It  is  admitted  that  the  commitment  states  that  it  is  for  a  ^  conspiracy  and 
unlawful  combining,'  &c, ;  but  it  is  contended  that  the  oath  on  which  the  com- 
mitment is  founded  does  not  set  forth  any  such  offence.  If  this  be  so,  the  de- 
fendants should  be  discharged.  For  by  the  constitution  of  the  State,  no  warrant 
can  issue  to  seize  any  person,  without  probable  cause  supported  by  oath  or  af- 
firmation. We  are  therefore  bound,  in  justice  to  the  prisoners,  to  examine 
whether  the  oath  on  which  the  commitments  are  founded  show  *  probable  cause,' 
or,  in  other  words,  whether  it  states  any  offence  known  to  the  law,  for  which  the 
defendants  are  criminally  liable. 

"  The  affidavit  states  that  the  defendants,  being  engaged  in  the  business  of 
carriers  and  transporters  of  merchandise  on  the  Pennsylvania  Canal,  on  the  1 7th 
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canal  transporter,  E.,  late  of,  &c.,  canal  transporter,  F.,  late  of, 
Scc^  canal  transporter,  G.,  late  of,  &c.,  canal  transporter,  H.,  late 

day  of  December,  1841,  and  intending  to  unite  themselves  into  a  board  and 
combination,  to  regulate  the  price  of  transportation  of  merchandise  on  said 
canal,  did  assemble  and  meet  together,  and  did  then  and  there  agree  upon  and 
adopt,  and  seTerally  swear  to  observe,  a  certain  preamble  and  constitution  (of 
which  a  copy  is  annexed),  for  their  regulation  as  carriers  and  transporters,  &c. 

"  TTie  paper  referred  to  as  containing  this  unlawful  combination  or  conspiracy 
is  entitled,  '  The  Preamble  and -Constitution  adopted  by  the  Board  of  Canal 
Transporters,  at  Pittsburg,  1841.' 

*'It  is  signed  by  the  prisoners  and  others,  and  sworn  to  in  the  following 
words  :-^- 

** '  We,  the  subscribers,  do  severally  swear  or  affirm,  that  we  will,  to  the  best 
of  OUT  abilities  and  understanding,  carry  out  the  views  of  the  foregoing  instru- 
ment, to  which  our  names  are  attached,  in  sincerity  and  good  faith.' 

"  This  constitution,  as  it  is  called,  embraces  no  less  than  twelve  sections  or 
articles,  each  of  considerable  length ;  a  brief  outline  of  some  of  its  provisions  it 
will  be  necessary  to  state,  in  order  to  understand  its  meaning  and  effect :  — 

"  1.  The  l)oard  is  to  consist  of  ten  proprietors  and  agents,  who  are  conducts 
ing  the  business  of  the  several  lines  (of  transportation)  at  Pittsburg,  whose 
names  are  annexed,  &c. 

**  2.  To  have  a  president  and  secretary, 

"  8.  The  board  shall  fix  the  time  for  the  delivery  of  goods  at  their  destination, 
and  the  rates  of  frei<rht  on  all  goods  going  eastward,  &c.,  and  no  member  of 
the  board  shall  be  allowed  to  forward  freight  at  a  less  rate  or  shorter  time  than 
that  agreed  on  previously,  and  fixed  by  the  board. 

**  4.  £ach  line  to  furnish  weekly  or  monthly  accounts  of  the  amount  of  freight 
shipped,  prices  charged,  &c.,  under  oath^  and  in  the  event  of  any  line  being  out 
of  freight,  a  fund  to  be  formed,  by  the  payment  of  seven  per  cent,  on  all  freights, 
to  be  divided  into  nine  shares,  and  each  line  to  draw  one  ninth  without  regard 
to  the  amount  put  in  by  said  line. 

''5.  Lines  violating  the  constitution  to  forfeit  their  share  of  the  fund. 

"  S,  Clerks  of  the  funds  to  have  no  business  connections  with  mercantile 
houses  for  the  purpose  of  securing /r^tr^A/,  injluence,  or  patronage. 

"  7.  No  line  to  have  a  freight  agent,  &c.,  nor  shall  any  person  be  allowed  to 
receipt,  agree,  or  contract  to  forward  goods  on  any  other  terms  than  those  set 
fi>rth  (in  that  ailicle). 

"  8.  No  member  to  pay  a  bonus  for  freight,  &c.,  or  propose  to  sell  produce 
free  of  commission,  or  carry  packages  or  passengers  with  a  view  to  lessen  the 
cost  of  freight  nor  take  currency  in  payment  of  freight,  without  exacting  the 
regular  discount  in  addition  to  the  full  account  of  freight ;  and  any  arrangement 
or  contract  for  freight  that  will  in  any  way  reduce  the  amount  below  the  regu- 
lar established  rate,  shall  be  considered  a  direct  violation  of  the  constitution. 

"  9.  Sets  forth  the  mode  of  proceeding  when  any  one  is  suspected  of  violating 
the  constitution. 

"10.  No  freight  to  be  brought  west  at  lower  prices  than  those  established. 
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of,  &C.,  canal  transporter,  and  I.,  late  of,  &c.,  canal  transporter, 
being  engaged  in  the  carriage  for  hire  of  goods,  wares,  and  mer- 

"11.  Members  may  withdraw  on  two  weeks'  notice. 

"  12.  Each  line  to  produce  at  eyery  meeting  an  affidavit  in  the  foUowmg 
form  :  *  I,  A.  B.,  do  solemnly  swear  that  since  the  last  regular  meeting  of  the 
Board  I  have  not,  in  any  manner,  shape,  or  form,  directly  or  indirectly,  violated 
the  intent,  meaning,  or  spirit  of  the  constitution,  a?  agreed  upon  by  the  agents 
of  the  lines  stationed  at  Pittsburg,  and  that  the  annexed  list  is  a  correct  reton 
of  freight,'  &c.  ^ 

"This  constitution  (as  it  is  called),  or  articles  of  confederation  (as  they 
might  be  called),  appear  to  have  been  drawn  with  considerable  care,  and  what- 
ever its  object  or  intention  may  be,  is  guarded  with  unusual  sanctions  to  increase 
its  stringency. 

"  The  objects  of  the  confederation  are  plainly  stated,  and  its  consequences 
and  effects  upon  the  community  are  obvious  to  the  most  careless  observers. 

"  It  is  nothing  less  than  a  combination  between  the  chief  capitalists  and  car- 
riers on  this  line  of  our  public  works  to  raise  or  depress  the  rate  of  freight,  as 
it  may  suit  their  own  interests,  either  to  increase  their  profits  or  crush  a  com- 
petitor. 

"  Does  such  a  combination  come  within  the  description  of  those  which  are 
punishable  by  indictment  as  conspiracies  at  common  law  ?  On  this  subject  it 
would  be  useless  to  notice  the  various  and  confused  dicta  of  what  is  necessary 
to  constitute  the  offence,  as  there  is  no  subject  in  the  whole  range  of  criminal 
jurisprudence  so  uncertain  and  unsettled  in  its  definitions  and  principles.  But 
so  far  as  they  have  any  application  to  the  present  case,  they  are  lucidly  and 
correctly  stated  by  Chief  Justice  Gibson,  in  the  case  of  Com.  r.  Carlisle  (Jour- 
nal of  Jurisprudence,  225).  *  I  take  it,  then'  (says  the  chief  justice),  *  a  com- 
bination is  criminal  whenever  the  act  to  be  done  has  a  necessary  tendency  to 
prejudice  the  public,  or  tx)  oppress  individuals  by  unjustly  subjecting  them  to 
the  power  of  the  confederates,  and  giving  effect  to  the  purposes  of  the  latter, 
whether  oi'  extortion  or  mischief.'  According  to  this  view  of  tlie  law,  a  com- 
bination of  employers  to  depress  the  wages  of  journeymen  below  what  they 
would  be  if  there  were  no  recurrence  to  artificial  means,  is  criminal.  So,  also, 
Chief  Justice  Savage,  in  People  v.  Fisher  (14  Wend.  9),  observes :  *It  is  im- 
portant to  the  best  interest  of  society  that  the  price  of  labor  be  left  to  regulate 
itself,  or  rather  to  be  limited  by  the  demand  for  it.  Combinations  and  confed- 
eracies to  enhance  or  reduce  the  prices  of  labor,  or  of  any  articles  of  trade  or 
commerce,  are  injurious.  They  may  be  oppressive  by  compelling  the  public  to 
give  more  for  an  article  of  necessity  or  convenience  than  it  is  worth ;  or,  on  the 
other  hand,  of  compelling  the  labor  of  tlie  mechanic  for  less  than  its  value. 
Without  any  officious  or  improper  interference  on  the  subject,  the  price  of 
labor,  *or  the  wages  of  mechanics,  will  be  regulated  by  the  demand  for  the 
manufactured  article,  and  the  value  of  that  which  is  paid  for  it ;  but  the  right 
does  not  exist  either  to  enhance  the  price  of  the  article  or  the  wages  of  the 
mechanic  by  any  forced  and  artificial  means.    The  man  who  owns  an  article  of 
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chandise  on  tbe  Pennsylyania  Canal,  and  the  several  railways 
connected  therewith,  forming  a  line  of  communication  between 
the  cities  of  Philadelphia  and  Pittsburg,  in  said  commonwealth, 
and  not  being  content  with  the  usual  rates  and  prices  for  which 
they  and  others  were  accustomed  to  work  and  labor  in  the  said 
business  and  occupation,  but  contriving  and  intending  unjustly 
and  oppressively  to  increase  and  augment  the  said  rates  and 
prices,  to  counteract  the  effect  of  free  competition  on  the  speed 
and  price  of  transportation,  and  thereby  to  exact  and  procure 
great  sums  of  money  from  the  citizens  of  this  commonwealth, 
and  from  all  others  having  goods,  wares,  or  merchandise  to  be 
transported  on  said  canal  and  railways,  did,  on,  &c.,  with  force 
and  arms,  at,  &c.,  combine,  conspire,  confederate,  and  unlawfully 
agree  together  and  did  enter  into  a  written  compact  signed  and 
sworn  to  by  them,  and  entitled,  "Preamble  and  Constitution 
adopted  by  the  Board  of  Canal  Transporters  at  Pittsburg,"  where- 
by it  was,  amongst  other  things,  provided,  that  said  board  should 
consist  of  the  proprietors  and  agents  who  are  conducting  the  busi- 
ness of  the  several  lines  at  Pittsburg,  whose  names  are  thereunto 
annexed.  And  by  the  said  preamble  and  constitution  it  was  pro- 
vided, that  "  the  board  shall  fix  the  time  for  the  delivery  of  goods 
at  their  destination,  and  the  rates  of  freight  on  all  goods  going 
eastward,  such  rates  affording  a  fair  remuneration  to  the  trans- 
porter, without  imposing  any  oppressive  rate  on  the  public ;  and 
no  member  of  this  board,  proprietor,  agent,  clerk,  or  any  other 
person  shall,  by  agreement  or  otherwise,  either  directly  or  in- 
directly, forward,  or  offer  to  forward,  freight  of  any  description, 

trade  or  commerce  is  not  obliged  to  sell  it  for  any  particular  price,  nor  is  the 
mechanic  obliged  by  law  to  labor  for  any  particular  reward.' 

"  The  one  may  refuse  to  sell,  and  the  other  to  work,  except  on  his  own  terms, 
but  he  has  no  right  to  say  that  another  shall  not  exercise  the  same  Iibei*ty. 

"  *  There  is,'  says  C.  J.  Gibson,  *  between  the  different  parta  of  the  body 
politic  a  reciprocity  of  action,  which,  like  the  antagonizing  muscles  in  the  nat- 
ural body,  not  only  prescribes  to  each  its  appropriate  state  and  condition,  but 
regulates  the  motion  of  the  whole.  The  efforts  of  an  individual  to  disturb  the 
equilibrium  can  never  be  perceptible,  but  the  increase  of  power  by  the  combi- 
nation of  means,  being  in  geometrical  proportion  to  the  number  concerned,  an 
association  may  be  able  to  give  an  impulse,  not  only  oppressive  to  individuals 
but  mischievous  to  the  public  at  large  ;  and  it  is  the  employment  of  an  engine 
so  dangerous  and  powerful  that  gives  criminality  to  an  act  that  would  be  per- 
fectly innocent,  at  least  in  a  legal  view,  when  done  by  an  individual.'  " 
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at  a  less  rate  or  shorter  time  than  that  agreed  on  previously,  and 
fixed  by  the  board  ;"  and  in  another  part  of  the  same  preamble 
and  constitution^  it' was  declared  that  any  ^^arrangement  or  con- 
tract for  freight,  that  will  in  any  way  reduce  the  amount  below 
the  regular  established  rate,  shall  be  considered  a  direct  viola- 
tion of  the  constitution ; "  and  the  said  preamble  and  constitu- 
tion provided  that  ^'  no  proprietor,  agent,  clerk,  or  any  person  for 
theni,  shall  make  contracts  for  goods  coming  westward  at  any 
rate  or  rates  less  than  those  established  at  the  place  of  shipment, 
and  recognized  and  agreed  on  by  the  partners  of  the  several 
transportation  companies  herein  concerned ;''  which  said  com- 
bination, so  as  aforesaid  entered  into,  is  of  grievous  prejudice 
to  the  common  and  public  good  and  welfare,  of  evil  example, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  G.,  H.,  and  I.,  being  en- 
gaged in  the  carriage  for  hire  of  goods,  wares,  and  merchandise 
on  the  Pennsylvania  Canal,  and  the  several  railways  connected 
therewith,  forming  a  line  of  communication  between  the  cities 
of  Philadelphia  and  Pittsburg,  in  said  commonwealth,  and  not 
being  content  with  the  usual  rates  and  prices  for  which  they  and 
others  were  accustomed  to  work  and  labor  in  the  said  business 
and  occupation,  but  contriving  and  intending  unjustly  and  op- 
pressively to  increase  and  augment  the  said  rates  and  prices,  to 
counteract  the  effect  of  free  competition  on  the  speed  and  price 
of  transportation,  and  thereby  to  exact  and  procure  great  sums 
of  money  from  the  citizens  of  this  commonwealth,  and  from  all 
others  having  goods,  wares,  or  merchandise  to  be  transported  oo 
said  canal,  did,  on  the  day  and  year  aforesaid,  combine,  conspire, 
confederate,  and  unlawfully  agree  together,  and  did  enter  into  a 
written  compact,  signed  and  sworn  to  by  them,  and  entitled, 
"  Preamble  and  Constitution  adopted  by  the  Board  of  Canal 
Transporters  at  Pittsburg,"  whereby  it  was,  amongst  other  things, 
provided,  that  said  board  should  consist  of  the  proprietors  and 
agents  who  are  conducting  the  business  of  the  several  lines  at 
Pittsburg,  whose  names  are  thereunto  annexed,  and,  by  the  said 
preamble  and  constitution,  it  was  provided,  that  '<  the  board  shall 
fix  the  time  for  the  delivery  of  goods  at  their  destination,  and 
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the  rates  of  freight  on  all  goods  going  eastward,  such  rates 
affording  a  fair  remaneration  to  the  transporters,  without  im- 
posing any  oppressive  rate  on  the  pablic ;  and  no  meniber  of  this 
board,  proprietor,  agent,  clerk,  or  any  other  person,  shall,  by 
agreement  or  otherwise,  either  directly  or  indirectly,  forward,  or 
offer  to  forward,  freight  of  any  description  at  a  less  rate,  or 
shorter  time,  than  that  agreed  on  previously,  and  fixed  by  the 
board;"  and,  in  another  part  of  the  same  preamble  and  consti- 
tution, it  was  declared  that  "  any  arrangement  or  contract  foi* 
freight  that  will  in  any  way  reduce  the  amount  below  the  reg- 
ular established  rate  shall  be  considered  a  direct  violation  of  the 
coDstitntion;"  and  the  preamble  and  constitution  provided  that 
'^  DO  proprietor,  agent,  clerk,  or  any  person  for  them,  shall  make 
contracts  for  goods  coming  westward  at  any  rate  or  rates  less 
than  those  established  at  the  place  of  shipment,  and  recognized 
and  agreed  on  by  the  partners  of  the  several  transportation  com- 
panies herein  concerned  ;"  and  the  said  A.,  B.,  C,  D.,  E.,  F.,  G., 
IL,  and  L,  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, and  agreement,  did  refuse,  and  for  a  long  time  continued 
to  refuse,  to  work  and  labor  in  the  business  and  occupation 
aforesaid,  except  at  the  rates  and  prices  fixed  and  established  by 
the  aforesaid  board  ;  which  said  conspiracy,  so  as  aforesaid  car- 
ried into  execution,  is  of  grievous  prejudice  to  the  common  and 
public  good  and  welfare,  of  evil  example,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

That  the  said  A.,  B.,  C,  D.,  E.,  R,  G.,  H.,  and  I.,  being  en- 
gaged in  the  carriage  for  hire  of  goods,  wares,  and  merchandise 
on  the  Penns}lvania  Canal,  and  the  several  railways  connected 
therewith,  forming  a  line  of  communication  between  the  cities 
of  Philadelphia  and  Pittsburg,  in  said  commonwealth,  and  not 
being  content  with  the  usual  rates  and  prices  for  which  they  and 
others  were  accustomed  to  work  and  labor  in  the  said  business 
and  occupation,  but  contriving  and  intending  unjustly  and  op- 
pressively to  increase  and  augment  said  rates  and  prices,  to 
counteract  the  effect  of  free  competition  on  the  speed  and  price 
of  transportation,  and  thereby  to  exact  and  procure  great  sums 
of  &oney  from  the  citizens  of  this  commonwealth,  and  from  all 
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others  having  goods,  wares,  or  merchandise  to  be  transported  on 
the  said  canal  and  railways,  did,  on  the  day  and  year  aforesaid, 
combine,  conspire,  confederate,  and  unlawfully  agree  together  to 
raise  and  keep  up  the  prices  and  rates  of  transportation  as  afore- 
said ;  to  the  grievous  prejudice  of  the  common  and  public  good 
and  welfare,  of  evil  example,  &c.,  and  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

Fourth  count 

That  the  said  A.,  B.,  C,  D.,  E.,  F.,  G.,  H.,  and  L,  being  canal 
transporters  as  aforesaid,  and  designing  and  intending  to  form 
and  unite  themselves  into  an  unlawful  club  and  combination, 
and  to  Inake  and  ordain  unlawful  and  arbitrary  rules  and  orders 
amongst  themselves,  and  thereby  to  govern  themselves  in  their 
said  business  as  canal  transporters,  and  unlawfully  and  unjustly 
to  exact  and  extort  great  sums  of  money  by  means  thereof,  on 
the  day  and  year  aforesaid,  with  force  and  arms,  at  the  county 
aforesaid,  did  unlawfully  assemble  and  meet  together,  and  being 
so  met  together  did  then  and  there  unjustly  and  corruptly  com- 
bine, conspire,  confederate,  and  agree  that  none  of  them,  the  said 
conspirators,  would  thereafter  transport  or  carry  any  goods,  wares, 
merchandise,  or  other  freight  on  the  Pennsylvania  Canal,  and  the 
several  railways  connected  therewith,  forming  a  line  of  com- 
munication between  the  cities  of  Philadelphia  and  Pittsburg,  at 
a  less  rate,  or  in  a  shorter  time  than  should  have  been  previously 
fixed,  agreed  upon,  and  allowed  by  the  said  conspirators  ;  to  the 
great  prejudice  of  the  common  and  public  good  and  welfare,  to 
the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 

(659)   Conspiracy  to  charge  a  man  tvith  a  crime,(o) 

That  J.  S.,  late  of,  &c.,  laborer,  and  A.,  his  wife,  and  J.  W., 
late  of,  &c.,  carpenter,  and  E.  W.,  late  of,  &c.,  laborer,  being  evil 
disposed  persons,  and  wickedly  devising  and  intending  not  only 

(o)  This  is  taken  from  Archbold's  C.  P.  5th  Am.  ed.  672.  See,  for  con- 
spiracy to  charge  a  man  with  forgery,  4  Went.  86 ;  capital  offence  generally, 
post,  671 ;  sodomy,  C.  Cir.  Com,  126,  post;  662;  larceny,  C.  Cir.  Com.  185;  S 
Burr.  1S20;  receiving  stolen  goods,  C.  Cir.  Com.  225;  post,  661  ;  poisoxung 
horses,  4  Went.  98. 
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to  deprive  one  J.  N.  of  his  good  name,  fame,  credit,  and  reputa- 
tion, bat  also  to  subject  him,  as  far  as  in  tbem  lay,  to  the  pains 
and  penalties  by  the  laws  of  this  kingdom  made  and  provided 
against  and  inflicted  upon  persons  guilty  of  (rape),  on,  &c.,  with 
force  and  arms,  at,  &c,  did  amongst  themselves  conspire,  com- 
bine, confederate,  and  agree  together  falsely  to  charge  and  accuse 
the  said  J.  N.,  that  he  the  said  J.  N.  had  then  lately  before  (felo- 
niously ravished  and  carnally  known  the  said  A.,  violently  and 
against  her  will  and  consent).  That  the  said  J.  S.  and  A.  his 
wife,  and  J.  W,  and  E.  W.,  afterwards,  to  wit,  on,  &c.,  at,  &c., 
in  pursuance  of,  and  according  to  the  said  conspiracy,  combina- 
tion, confederacy,  and  agreement  among  themselves  had  as  afore- 
said (here  set  out  the  overt  acts  as  in  precedents  above  ;  see  ante^ 
form  (608) ;  irUroducing  the  second  and  each  of  the  subsequent 
acts  thus) :  That  in  farther  pursuance  of,  and  according  to  the  said 
conspiracy,  combination,  confederacy,  and  agreement  amongst 
them,  the  said  J.  S.  and  A,  his  wife,  and  J.  W.  and  E.  W.,  had 
as  aforesaid,  they  the  said,  &c.,  on,  &c.,  at,  &c.,  *  {continuing  the 
indictment  from  the  above  asterisk^  as  thus):  falsely  and  unlaw- 
fully, in  the  presence  and  hearing  of  divers  persons,  did  charge 
and  accuse  the  said  J.  N.  with  and  of  the  rape  afores<ald.  That 
in  farther  pursuance  of,  and  according  to  the  said  conspiracy, 
combination,  confederacy,  and  agreement  amongst  them  the  said 
J.  S.  and  A.  his  wife,  and  J.  W.  and  E.  W.,  had  as  aforesaid, 
she  the  said  A.  afterwards,  to  wit,  the  day  and  year  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  did  upon  her  oath 
falsely  charge  and  accuse  the  said  J.  N.  before  A.  C,  Esq.,  then 
and  yet  being  one  of  the  justices  of,  &c.,  in  and  for  the  cqunty 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdeeds  committed  in  the  said  county,  that 
he  the  said  J.  N.  had  then  lately  before  feloniously  ravished  and 
carnally  known  her,  the  said  A.,  violently  and  against  her  will 
and  consent.  That  in  further  pursuance  of,  and  according  to 
the  said  conspiracy,  combination,  confederacy,  and  agreement 
amongst  them,  the  said  J.  S.  and  A.  his  wife,  and  J.  W.  and  E. 
W.,  bad  as  aforesaid,  she  the  said  A.,  by  the  name  of  A.  the  wife 
of  J.  S.,  afterwards,  to  wit,  at  the  General  Quarter  Sessions  of 
the  peace  of  our  said  lady  the  queen,  holden  at  the  New  Sessions 
HoQse,  on  Clerkenwell  Green,  in  and  for  the  County  of  Middle- 
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sex  aforesaid,  on,  &c.,  before  A.  B.  and  C.  D.,  Esqrs^  and  others 
their  associates,  jastices  of  oar  said  lady  the  queen,  assigned  to 
keep  the  peace  of  our  said  lady  the  queen,  in  and  for  the  county 
aforesaid,  and  also  to  bear  and  determine  divers  felonies,  tres- 
passes, and  other  misdeeds  committed  in  the  said  county,  did 
falsely  exhibit  a  certain  bill,  commonly  called  a  bill  of  indict- 
ment, against  the  said  J.  N.,  by  the  name  and  addition  of  J.  N., 
late  of  the  parish  of  C,  in  the  County  of  M.,  yeoman,  to  P.  C, 
Esq.  (here  insert  the  names  of  the  grand  jurors  to  whom  the  in- 
dictment for  rape  was  exhibited),  good  and  lawful  men  of  the 
said  county,  then  and  there  sworn  and  charged  to  inquire  for, 
&c.,  for  the  body  of  the  said  county ;  which  said  bill  was  by  the 
said  jurors  then  and  there  returned  into  the  said  court,  before 
the  justices  of,  &c.,  last  aforesaid,  and  others  their  fellows  afore- 
said, thus  indorsed:  "Not  found;"  which  said  bill  is  in  these 
words,  that  is  to  say  (here  set  out  the  indictment  verbatim,  and 
you  may  then  add,  "  with  intent  to  obtain  and  acquire  to  them 
the  said  J.  S.  and  A.  his  wife,  and  the  said  J.  W,  and  E.  W.,  of 
and  from  the  said  J.  N.,  divers  sums  of  money  for  compounding 
the  said  pretended  felony  and  rape  so  falsely  charged  upon  the 
said  J.  N.  as  aforesaid ; "  if  this  be  the  fact,  and  that  there  will  be 
no  difficulty  in  proving  it) ;  to  the  great  damage,  &c.,  to  the  evil 
example,  &c.,  and  against,  &c.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(660)   Con^iracy  to  charge  a  man  witli  receiving  stolen  goods,  knouh 
ing  them  to  he  stolen,  and  obtaining  money  for  compounding 
the  same.{p) 
The  jurors,  &e.,  upon  their  oath  present,  that  A.  B.  and  C.  D., 

(p)  Davis*  Prec.  100. 

In  Com.  V.  Tibbetts  (2  Mass.  536),  an  indictment  of  a  character  very  edmilar  to 
this  was  sustained.  There  were,  it  is  true,  several  additional  overt  acts,  but,  as 
they  were  imperiectly  set  out,  they  were  discharged  by  the  court  as  surplusage* 

When  the  object  of  the  combination  is  to  indict  the  prosecutor,  it  is  not 
necessary  to  show  with  what  particular  offence. it  was  intended  to  charge  him, 
bnt  it  will  suffice  to  say  that  they  conspired  to  indict  him  of  a  crime  punishable 
by  the  laws  of  the  country,  and  then  it  may  be  alleged  that  they,  according  to 
the  conspiracy,  did  falsely  indict  him  (R.  v,  Spragge,  2  Burr.  993),  nor  is  it 
necessary  to  aver  that  the  man  is  innocent  of  the  offence  (R.  v.  Kinnersley,  1 
Str.  103),  for  he  shall  be  presumed  to  be  innocent  until  the  contrary  appear. 
See  U.  17.  Best,  1  Salk.  174 ;  R.  ».  Spragge,  2  Burr.  993. 
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both  of,  &c.,  laborers,  wickedly  and  maliciously  devising  and  in- 
tending one  E.  F.  unjastly  to  deprive  of  bis  good  name  and 
chaiacter,  and  also  fraudulently  to  obtain  and  acquire  to  them- 
selves, of  and  from  the  said  £.  F.,  divers  sums  of  money,  on, 
&C-,  at,  &C.,  in  the  county  aforesaid,  did  wickedly,  fraudulently, 
and  maliciously  conspire,  combine,  confederate,  and  agree  among 
themselves  falsely  to  charge  and  accuse,  and,  in  pursuance  of 
said  conspiracy,  combination,  confederacy,  and  agreement,  did 
then  and  there  falsely  charge  and  accuse  the  said  E.  F.,  that  he 
had  then  lately  before  received  certain  stolen  goods,  which  had 
then  lately  before  been  feloniously  stolen,  taken,  and  carried 
away,  knowing  them  to  be  stolen ;  and  that  they  the  said  A.  B. 
and  C.  D.,  by  divers  threats  and  menaces  of  them  the  said  A.  B. 
and  C.  D.,  made  and  uttered  in  pursuance  of  the  said  conspiracy, 
combination,  confederacy,  and  agreement  aforesaid,  so  as  afore- 
said had  between  them  the  said  A.  B.  and  C.  D.,  that  the 
said  E.  F.  should  be  prosecuted  and  punished  as  a  receiver  of 
stolen  goods,  knowing  them  to  be  stolen,  afterwards,  to  wit,  on 
the  said  day  of  in  the  year  aforesaid,  at  B.  aforesaid, 

in  the  county  aforesaid,  did  demand,  receive,  and  take  the  sum 
of  fifty  dollars  of  him  the  said  E.  F.,  for  and  as  a  composition 
of  and  agreement  not  to  prosecute  the  said  pretended  offence, 
and  to  discharge  him  the  said  E.  F.  from  all  further  prosecution 
for  the  same,  &c 

(661)  Conspiracy  to  charge  a  man  vnth  receiving  stolen  goodsy  and 
thereby  obtaining  money  for  compounding  the  same^  and  caus- 
ing him  to  lay  out  a  sum  of  money  for  the  entertainment  of 
the  conspirators  at  one  of  their  hoitses.{q) 

That  A.  B.,  late  of,  &c.,  gentleman,  and  C.  D.,  late  of,  &c., 
laborer,  being  ill-disposed  persons,  and  wickedly  devising  and 
intending  one  M.  N.  not  only  of  his  credit  and  good  reputation 
nnjustly  to  deprive,  but  also  to  obtain  and  acquire  to  themselves, 
of  and  from  the  said  M.N.,  divers  large  sums  of  money,  on,  &c., 
with  force  and  arms,  at,  &c.,*  did  amongst  themselves  conspire, 
combine,  confederate,  and  agree  falsely  to  charge  and  accuse  the 
said  M.  N,  with  having  lately  before  then  received  stolen  goods. 
And,  &c.,  that  the  said  A.  and  C,  afterwards,  on,  &c.,  according 

(q)  Stark.  C.T.  468. 
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to  the  said  conspiracy,  combination,  confederacy,  and  agreement 
between  themselves  before  had  as  aforesaid,  falsely,  wickedly, 
and  for  the  sake  of  lacre  and  gain,  did,  in  the  presence  and  hear- 
ing of  divers  persons,  charge  and  accuse  him  the  said  M.  N.,tbat 
he  the  said  M.  N.  had  bought  hats  that  were  stolen,  knowing 
them  to  have  been  stolen,  and  that  they  the  said  A.  B.  and  C.  D. 
did  then  and  there  falsely  pretend  and  affirm  to  the  said  M.  N. 
that  a  bill  of  indictment  had  been  found  at  the  general  session 
of  the  peace,  holden  at  the  Quarter  Sessions  in  and  for  tbe  said 
county,  on,  &c.,  then  last,  against  the  said  M.  N.  for  receiving 
stolen  goods,  knowing  the  same  to  have  been  stolen ;  whereas, 
in  truth  and  in  fact,  there  was  not  at  the  time  of  such  charge  and 
accusation,  nor  at  any  time  before  or  since,  any  bill  or  bills  of 
indictment  whatsoever  in  any  manner  found  against  the  said  M. 
N.,  for  the  said  supposed  offence  so  falsely  charged  upon  him,  or 
for  any  such  like  crime ;  and  whereas,  in  truth  and  in  fact,  tbe 
said  M.  N.  was  never  guilty  of  the  said  supposed  offence,  or  any 
other  offence  of  that  kind. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  by  the  said  false  accusations,  and  by  divers  threats, 
menaces,  and  allegations  of  them  the  said  A.  B.  and  C.  D.,  then 
and  there  uttered  and  made,  that  he  the  said  M.  N.  should  be 
transported  into  parts  beyond  the  seas  for  the  said  pretended 
offence,  they  the  said  A.  B.  and  C.  D.  did  then  and  there  demand, 
receive,  and  take  of  the  said  M.  N.  one  piece  of  gold  coin,  of  the 
proper  coin  of  this  realm,  called  a  guinea,  for  and  as  a  compen- 
sation atid  agreement  of  the  said  pretended  offence,  and  to  dis- 
charge the  said  M .  N.  from  all  further  prosecution  of  the  same ; 
and  they  the  said  A.  B.  and  C.  D.  did  also  then  and  there,  by  the 
false  and  wicked  pretences  aforesaid,  unlawfully  cause  and  pro- 
cure the  said  M.  N.  to  expend  and  lay  out,  and  the  said  M.  N. 
did  expend  and  lay  out  twenty-three  shillings,  of  lawful  money 
of  Great  Britain,  at  the  dwelling-house  of  the  said  A.  B.,  in  wine 
and  other  liquors,  in  the  company  and  for  the  entertainment  of 
them  the  said  A.  B.  and  C.  D.,  to  the  great  damage,  infamy,  and 
disgrace  of  the  said  M.  N.,  and  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 
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(662)   Conspiracy  to  charge  a  man  with  an  unnatural  crime^  and 
thereby  to  obtain  money. (r) 

(  Chmmencement  as  in  the  last  precedent  to  the  *.)  Did  amongst 
themselves  conspire,  combine,  confederate,  and  agree  falsely  to 
charge  and  accuse  the  said  M.  N.,  that  be  the  said  M.  N.  then 
lately  before  had  committed  the  crime  of  sodomy,  commonly 
called  buggery,  with  him  the  said  A.  B.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said 
A.  B.  and  C.  D.  afterwards,  to  wit,  on,  &c.,  at,  &c.,  according  to 
the  conspiracy,  combination,  confederacy,  and  agreement  between 
them  as  aforesaid  had,  falsely,  unlawfully,  and  wickedly  did 
charge  and  accuse  the  said  M.  N.,  that  he  the  said  M.  N.  then 
lately  before  had  committed  the  crime  of  sodomy,  commonly 
called  buggery,  with  him  the  said  A.  B. ;  whereas,  in  truth  and 
in  fact,  the  said  M.  N.  was  never  guilty  of  the  said  crime,  or  of 
any  crime  of  the  like  nature  ;  and  that  they  the  said  A.  B.  and 
C.  D.,  in  pursuance  of,  and  according  to  the  conspiracy,  com- 
bination, confederacy,  and  agreement  between  them  as  aforesaid 
had,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  unlawfully,  wickedly,  and 
tinjastly  did  obtain,  acquire,  and  get  into  their  hands  and  posses- 
sion the  sum  of  five  pounds,  of  lawful  money  of  Great  Britain, 
of  the  moneys  of  the  said  M.  N.,  of  and  from  the  said  M.  N., 
under  the  aforesaid  false  color  and  pretence,  and  also  under  color 
and  pretence  of  concealing  the  said  supposed  crime,  and  for  not 
prosecuting  the  said  M.  N.  for  the  same,  to  the  great  damage  of 
the  said  M.  N.,  against  the  peace,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

Second  count. 

That  the  said  A.  B.  and  C.  D.,  on,  &c.,  with  force  and  arms, 
at,  &c.,  wickedly,  unlawfully,  and  for  lucre  and  gain  sake,  did 
threaten  the  said  M.  N.,  that  unless  he  the  said  M.  N.  would 
give  them,  the  said  A.  B.  and  C.  D.,  five  pounds,  they  the  said 
A.  B.  and  C.  D.  would  swear  sodomy  (meaning  the  detestable 
crime  of  sodomy,  called  buggery)  against  him  the  said  M.  N. ; 
whereas,  in  truth  and  in  fact,  the  said  M.  N.  was  never  guilty  of 
the  crime  of  sodomy,  or  of  any  such  crime.  And  that  the  said 
A.  B.  and  C.  D.  afterwards,  to  wit,  on  the  same  day  and  year 

(r)  Stark.  C.  P.  469. 
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aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  by 
means  of  the  threatening  aforesaid,  unlawfully,  wickedly,  and 
injuriously  did  obtain,  acquire,  and  get  to  themselves,  of  and 
from  the  said  M,  N.,  five  pounds  of  lawful  money  of  Great 
Britain,  of  the  moneys  of  the  said  M.  N.  (Ckmclude  as  in  book 
1,  chapter  3.) 

(663)   Compiracy  to  extort  money  generally  by  criminal  proseciUion. 

First  county  charging  a  conspiracy  to  extort^  by  commencing 

and  continuing  a  pro8ecution,{8) 
That  the  defendants,  intending  unlawfully,  fraudulently,  and 
deceitfully  to  extort,  obtain,  and  procure  of  and  from  the  prose- 
cutor a  large  sum  of  money  for  their  own  use,  on,  &c.,  at,  &&, 
did  corruptly  and  unlawfully  conspire  together  to  extort,  obtain, 
and  procure  of  and  from  the  prosecutor,  a  large  sum  of  money 
for  their  use,  and  in  order  to  extort,  obtain,  and  procure  the 
same,  did  corruptly  and  unlawfully  conspire  to  indict  the  prose- 
cutor for  having  kept  a  common  gaming-house,  &c.  That 
defendants,  in  furtherance  of  their  conspiracy,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  at  the  Quarter  Sessions,  &c.,  did  falsely  exhibit, 
and  cause  to  be  exhibited,  a  certain  bill  of  indictment  against 
the  prosecutor,  and  afterwards,  in  pursuance,  &c.,  did  corruptly, 
wilfully,  and  wickedly  procure  and  cause  the  said  bill  of  indict- 

(«)  R.  v.  Hollingbeny,  6  D.  &  R.  S45.    Motion  for  a  new  trial  and  in  airest 
of  judgment,  was  refused  after  a  conviction. 

Abbott,  C.  J.  —  "  The  indictment,  in  my  opinion,  most  clearly  charges  a  legal 
offence,  and  an  attempt  to  commit  it  by  illegal  means.  I  consider  the  very  term 
*  extort '  necessarily  to  imply  the  adoption  of  illegal  means ;  the  third  count, 
therefore,  is  undoubtedly  good,  because  that  states  only  that  the  defendants 
unlawfully  conspired  to  extort  money  from  the  prosecutor  by  offering  to  suppress 
an  indictment  pending  against  him,  if  he  would  give  them  a  sum  of  money  as  a 
consideration  for  so  doing.  The  first  two  counts  certainly  charge  that  the  de- 
fendants conspired  falsely  to  exhibit  indictments  against  the  prosecutor.  If  that 
must  be  construed  to  mean  that  they  conspired  to  exhibit  false  indictments 
against  him,  there  is  a  variance,  because  the  jury  have  expressly  found  thatxhe 
indictments  were  not  false.  But,  as  it  seems  to  me,  that  allegation  may  fairly 
be  construed  to  moan,  and  I  believe  that  it  really  did  mean,  that  the  defendants 
falsely  exhibited  the  indictments ;  that  is,  exhibited  them  not  for  the  purpose  of 
justice,  but  for  false  and  wicked  purposes  of  their  own  j  which,  whether  true  or 
not,  is  an  immaterial  allegation,  because  the  question  was,  whether  they  exhib- 
ited them  illegally  with  an  illegal  intent,  and  for  an  illegal  purpose,  which  the 
jury,  after  full  consideration,  have  found  that  they  did." 
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ment  to  be  returned  a  true  bill,  and  that  defendants,  in  further 
pursuance,  &c.,  afterwards,  to  wit,  on,  &c.,  at,  &c,  in  the  Court 
of  King's  Bench,  did  falsely  exhibit,  and  cause  to  be  exhibited,  a 
certain  bill  of  indictment  against  the  prosecutor,  and  did  after- 
wards, in  pursuance,  &c.,  corruptly,  wilfully,  and  wickedly  pro- 
cure and  cause  the  said  bill  of  indictment  to  be  returned  a  true 
bill.  That  the  defendants,  in  pursuance,  &c.,  afterwards,  to  wit, 
on,  &C.,  at,  &c.,  did  unlawfully  and  wilfully  endeavor  to  obtain 
and  procure  of  and  from  the  prosecutor  a  large  sum  of  money, 
as  and  for  a  consideration  or  recompense  to  them  for  compro- 
mising and  suppressing  the  said  indictments,  and*  giving  up  the 
farther  prosecution  thereof. 

(664)  Second  count,     Chargiry  a  prosecution  already  commenced^ 
and  a  conspiracy  to  extort  money  by  proposing  to  suppress  it. 

The  defendants  preferred  an  indictment  at  the  Quarter  Ses- 
sions against  the  prosecutor  for  keeping  a  common  gaming- 
house, which  being  removed  into  the  Court  of  King's  Bench,  and 
depending  there,  defendants  did  unlawfully  and  wickedly  conspire 
to  extort,  &C.,  of  and  from  the  prosecutor,  a  large  sum  of  money, 
and  in  pursuance,  &c.,  did  unlawfully  propose  to  the  prosecutor  to 
suppress  the  indictment,  and  to  withhold  certain  evidence  which 
tbey  had  and  could  bring  forward  to  prove  that  the  prosecutor 
had  unlawfully  kept  a  common  gaming-house,  if  he  would  give 
and  pay  to  them  a  large  sum  of  money  for  their  use,  &o. 

(665)  Third  count.     Charging  a  conspiracy  to  extort  by  promising 

to  compromise  a  then  pending  prosecution. 

That  defendants,  wickedly  intending  to  extort,  &c.,  of  and 
from  the  prosecutor,  divers  large  sums  of  money,  did  unlawfuUy 
and  wickedly  conspire  to  extort,  obtain,  and  procure  of  and  from 
the  prosecutor  divers  large  sums  of  money,  and,  in  pursuance  of 
their  conspiracy,  did  propose  to  compromise  and  suppress  a  cer- 
tain indictment  before  preferred  against  the  prosecutor  by  de- 
fendant B.,  and  then  pending  in  the  Court  of  King's  Bench,  and 
a  certain  other  indictment  before  preferred  against  the  prosecutor 
by  defendant  S.,  then  also  pending  in  the  Court  of  King's  Bench, 
and  to  prevent  further  proceedings  being  taken  against  the  prose- 
cutor thereon,  if  the  prosecutor  would  give  and  pay  to  defendants 
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a  large  sum  of  money,  as  a  consideration  and  recompense  to 
them  for  compromising  and  sappressing  tbe  last  mentioned  in- 
dictments, and  preventing  any  further  proceedings  being  taken 
against  the  prosecutor  thereon,  &c(»^) 

(666)  Conspiracy  to  impoverish  the  prosecutor y  and  hinder  htm  from 
exercising  his  lawful  trade  as  a  tailor  ;  with  an  overt  act^  set- 
ting forth  the  consummation  of  the  conspiracjf.{t) 

That  F.  E.  and  six  others,  devising  and  intending  unjustly, 
unlawfully,  and  by  indirect  means  to  impoverish  one  H.  B.,  and 
to  reduce  to  beggary  and  want  the  said  H.  B.,  and  to  hinder  and 
deprive  the  said  H.  B.  firom  using  and  exercising  his  trade  and 
business  as  a  tailor,  which  he  then  and  there  used  and  exercised, 

(«i)  This  form  is  given  merely  in  skeleton,  and  can  only  be  of  nse  as  sucL 

(t)  On  this  count  there  was  a  verdict  of  guilty  in  Rex  v.  Eccles,  8  DoogL 
887.  (Reported  also  in  1  Leach,  276,  and  18  East,  280,  n.)  The  indictment 
contained  another  count  not  materially  different,  and,  according  to  the  report  in 
Douglas  was  thus  disposed  of:  Chambre  moved  an  arrest  of  judgment  on  two 
grounds  —  1.  The  charge  is  too  general.  Hawk.  b.  2,  c.  26,  s.  59;  The  King  v. 
How,  B.  R.,  E.;  12  Geo.  L;  1  Str.  699;  The  King  v.  Mnnot,  B.  R.,  H.;  18 
Geo.  I. ;  2  Str.  1127  ;  14  Vin.  886.  (Willes,  J.,  referred  to  The  King  v.  Kin- 
nersly,  B.  R.,  T. ;  5  Geo.  I. ;  1  Str.  198.)  It  must  lie  a  conspiracy  to  do  some- 
thing. (BuUer,  J. :  ^  Here  the  act  intended  is  stated.")  It  is  only  the  con- 
sequence and  not  the  means  that  is  stated.  (Lord  Mansfield  :  "  Be  the  means 
what  they  may,  if  it  be  in  consequence  of  a  conspiracy,  it  is  criminal ")  The 
issue  is  well  joined,  for  it  does  not  appear  that  any  of  the  defendants  but  Eccles 
have  pleaded. 

Lord  Mansfield.  —  "The  conspiracy  is  to  prevent  Booth  from  working;  tlte 
consequence  is  poverty.  But  the  conspiracy  and  consequence  are  stated ;  but 
it  is  objected  that  there  is  no  allegation  of  the  means.  Such  allegation  is  un- 
necessary. Tlie  latter  cases,  and  especially  The  King  v,  Kinnersly,  are  very 
strong.  As  to  the  objection  on  the  issue,  the  record  goes  on  and  says, '  they  and 
each  of  them.' " 

BuUer,  J.  —  "  The  indictment  says  more  than  is  sufficient  in  alleging  that  the 
defendants  conspired  '  by  indirect  means.'  The  means  are  matters  of  evidence. 
If  the  indictment  had  stated  that  they  conspired  to  prevent  Booth  from  carry- 
ing on  his  trade,  it  would  have  been  sufficient ;  '  by  indirect  means '  is  surplus- 
age. 

**  As  to  the  issue,  it  does  not  appear  by  this  record  that  any  of  the  defendants 
let  judgment  go  by  default.  Therefore  the  court  cannot  go  into  the  matter,  and 
the  issue  is  joined,  though  in  a  very  slovenly  manner.  If  any  of  the  defendants 
have  in  fact  let  judgment  go  by  default,  and  are  injured  by  this  manner  of 
entering  the  issue,  they  have  their  remedy  agunst  the  clerk  in  the  crown  office.' 

Motion  denied. 
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on,  &c,  at,  &c.,  wrongfully,  fraudalently,  maliciously,  and  un- 
lawfully did  confederate,  conspire,  combine,  and  agree  amongst 
themselves  by  indirect  means  to  impoverish  the  said  H.  B.,  and 
to  deprive  and  hinder  him  from  following  and  exercising  his 
aforesaid  trade  or  business  of  a  tailor;  and  the  said  F.  E.,  &c., 
in  pursuance  of,  and  according  to  the  unlawful  conspiracy,  com- 
biuation,  and  agreement  aforesaid,  on,  &c.,  at,  &c.,  indirectly, 
wrongfully,  unlawfully,  maliciously,  and  unjustly  did  prevent  and 
hinder  the  said  H.  B.  from  following  his  aforesaid  trade  or  busi- 
ness in  Liverpool  aforesaid,  and  thereby  did  then  and  there 
greatly  impoverish  the  said  H.  B.,  to  the  great  damage.  Sec 

(667)   Conspiracy  to  defame  a  public  officer.    Fint  county  conspiracy 
to  defame  by  charging  corrupt  conduct,{u) 

That  A.  B.,  &c.,  together  with  other  evil  disposed  persons 
whose  names  to  the  said  inquest  are  as  yet  unknown,  on,  &c.,  at, 
&c^  wickedly  and  maliciously  devising  and  intending  to  bring 
contempt,  discredit,  and  dishonor  on  the  administration  of  public 
justice,  &C.,  and  to  deprive  C.  D.,  Esq.,  then  and  there  holding 
the  office  and  exercising  the  duties  (setting  forth  the  office)^  of 
bis  good  name,  fame,  and  reputation,  as  well  as  unjustly  to  sub- 
ject him  the  said  C.  D.  to  pains  and  penalties,  did  among  them- 
selves conspire,  combine,  confederate,  and  agree  together  to 
vilify  and  defame  the  said  C.  D.,  and  falsely  and  maliciously 
to  charge  and  accuse  him  the  said  C.  D.  with  having  been  guilty 
of  great  corruption  and  other  misdemeanors  in  his  said  office, 
and  with  having  at  divers  times  in  his  said  office,  and  in  the 
exercise  of  the  said  duties,  corruptly,  unlawfully,  and  wickedly 
received  divers  large  bribes  and  sums  of  money,  and  other  valua- 
ble things,  and  with  having,  in  consideration  of  such  bribes, 
moneys,  and  other  valuable  things,  unlawfully,  corruptly,  and 
wickedly  retarded,  checked,  prevented,  falsified,  and  frustrated  the 
due  course  of  public  justice  of  the  said  commonwealth  in  the 
said  city  and  county,  to  the  great  damage,  disgrace,  and  infamy 
of  the  said  C.  D.,  to  the  great  discredit  and  dishonor  of  the  ad- 
ministration of  public  justice  as  aforesaid,  and  against,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 

(tt)  Com.  V.  Strafford,  Sup.  Ct  Pa.,  Dec.  T.  1845,  No.  89. 
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(668)  Second  count     Same  as  firsts  setting  out  the  matter  charged^ 
That  the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the 

coanty  aforesaid,  and  within  the  jurisdiction  aforesaid,  together 
with  divers  other  evil  disposed  persons  whose  names  are  to  this 
inqnest  as  yet  unknown,  wickedly  and  maliciously  with  them 
devising  and  intending  to  bring  contempt,  discredit,  and  dishonor 
on  the  administration  of  public  justice  in  the  said  city  and 
county,  as  well  as  to  deprive  the  said  C.  D.,  Esq.,  holding  the 
office  and  exercising  the  duties  hereinbefore  specified,  of  his  good 
name,  fame,  and  reputation,  as  well  as  unjustly  to  subject  him 
the  said  C.  D.  to  high  pains  and  penalties,  did  among  themselves 
conspire,  combine,  confederate,  and  agree  together  falsely  to 
charge  and  accuse  the  said  C.  D.,  Esq.,  then  in  the  office  and  in 
the  exercise  of  the  duties  hereinbefore  specified,  with  having,  in  a 
case  then  shortly  before  pending,  to  wit,  &c.  (kere  stale  the  maUer 
charged) ;  to  the  great  damage,  infamy,  and  disgrace  of  the  said 
C.  D.,  to  the  great  discredit  and  dishonor  of  the  administration 
of  public  justice  as  aforesaid,  and  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

(669)  Third  count.     By  charging  the  prosecutor  with  having  hem 

guilty  of  corruption  in  a  particular  case. 

That  the  said  A.  B.,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  within  the  jurisdiction  aforesaid,  together 
with  divers  other  evil  disposed  persons  whose  names  are  to  this 
inquest  as  yet  unknown,  wickedly  and  maliciously  with  them 
devising  and  intending  to  bring  contempt,  discredit,  and  dishonor 
on  the  administration  of  public  justice  in  the  said  city  and 
county,  as  well  as  to  deprive  C.  D.,  holding  the  office  and  exer- 
cising the  duties  hereinbefore  specified,  of  his  good  name,  fame, 
and  reputation,  as  well  as  unjustly  to  subject  the  said  C.  D.  to 
high  pains  and  penalties,  did  among  themselves  conspire,  com- 
bine, confederate,  and  agree  together  falsely  to  charge  and  accuse 
the  said  C.  D.,  when  in  the  office  and  in  the  exercise  of  the  duties 
hereinbefore  specified,  with  having,  in  a  case  then  shortly  before 
pending,  to  wit,  a  case  in  which  one  K.  was  defendant,  corruptly, 
wickedly,  and  unlawfully  received  a  large  sum  of  money  as  a 
bribe,  to  wit,  the  sum  of  seventy-five  dollars ;  to  the  great  dam- 
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age,  infamy,  and  disgrace  of  the  said  C.  D.,  to  the  great  discredit 
and  dishonor  of  the  administration  of  public  justice  as  aforesaid, 
and  against,  Sec    (Conclude  as  in  book  1,  chapter  3.) 

(670)   Omspirvng  to  defeat  pullic  justice^  ly  giving  false  evidence  and 
suppressing  facts  (m  a  charge  of  fdony,{a) 

That  before  commission  of  the  offence  by  W.  C.  and  R.  C,, 
hereinafter  mentioned  to  have  been  committed  by  them,  one  F, 
S.  had  been  charged  before  J.  T.,  Esquire,  one  of  the  magistrates 
of  the  Police  Courts  of  the  metropolis,  sitting  at  the  Police 
Conrt,  Greenwich,  in  the  County  of  Kent,  and  within  the  metro- 
politan police  district,  on  suspicion  of  having  committed  a  cer- 
tain felony,  to  wit,  of  having  feloniously  broken  and  entered  the 
dwelling-house  of  one  J.  M.,  and  stolen  therein  divers  goods, 
chattels,  and  moneys  of  the  said  J.  M. '  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  at  the  time  of 
the  commission  of  the  offsnce  hereinafter  alleged  to  have  been 
committed  by  the  said  W.  C.  and  B.  C,  to  wit,  on  the  thirtieth 
day  of  September,  in  the  year  of  our  Lord  at  the  parish  of 

Greenwich,  in  the  County  of  Kent,  the  said  W.  C.  and  B.  C. 
knew  and  were  acquainted  with  divers  matters,  facts,  circum- 
stances, and  things  material  to  be  inquired  into  by  the  said  J.  T., 
as  such  magistrate  as  aforesaid,  and  touching  and  concerning 
the  said  charge  and  the  said  subject  matter  thereof,  all  and  every 
of  which  said  matters,  facts,  circumstances,  and  things  it  then  and 
there  was  the  duty  of  the  said  W.  C.  and  B.  C.  to  make  known 
and  reveal  to  the  said  J.  T.,  as  such  magistrate  as  aforesaid,  and 
which  the  said  W.  C.  and  B.  C.  were  then  and  there  required  on 
her  majesty's  behalf  by  the  said  J.  T.,  as  such  magistrate  as  afore- 
said, to  make  known,  discover,  and  reveal  to  the  said  J.  T.,  as 
such  magistrate  as  aforesaid.  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present,  that  the  said  W.  C,  late 
of  the  parish  of  Greenwich,  in  the  County  of  Kent,  laborer,  and  B. 
C^  late  of  the  same  place,  laborer,  being  evil  disposed  persons,  and 
contriving  and  intending  as  much  as  in  them  lay  to  pervert  the 
due  course  of  law  and  justice,  and  not  regarding  their  said  duty 
in  that  behalf,  on  the  said  thirtieth  day  of  September,  in  the  year 
aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlaw- 
(a)  5  Cox,  C.  C.  App.  p.  ix. 
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fully  did  conspire,  combine,  confederate,  and  agree  together  to 
deceive  the  said  J.  T.,  so  being  such  magistrate  as  aforesaid,  in 
the  premises,  and  to  withhold  and  conceal  from  the  said  J.  T.  the 
said  matters,  facts,  circumstances,  and  things,  and  falsely  to  repre- 
sent to  the  said  J.  T.,  so  being  such  magistrate  as  aforesaid,  that 
they  and  each  of  them  the  said  W.  C.  and  R.  C.  were  ignorant 
of  all  the  said  several  matters,  facts,  circumstances,  and  things, 
and  falsely  to  swear  before  the  said  J.  T.,  to  the  effect  last  afore- 
said, and  by  such  false  swearing,  and  divers  deceitful,  false,  and 
indirect  means,  ways,  and  methods,  to  perfect  and  put  into  effect 
the  said  wicked  conspiracy,  combination,  confederacy,  and  agree- 
ment, and  to  procure  the  said  J.  T.,  as  such  magistrate  as  afore* 
said,  to  dismiss  the  said  charge,  and  mutually  to  aid  and  assist 
one  another  in  perfecting  and  putting  in  execution  the  said 
wicked  conspiracy,  combination,  confederacy,  and  agreement;  to 
the  evil  and  pernicious  example  of  all  other  persons  in  the  like 
case  offending,  and  against  the  peace,  && 

Second  count. 

That  the  said  W.  C,  on  the  said  thirtieth  day  of  September, 
in  the  year  aforesaid,  at  the  parish  of  Greenwich  aforesaid,  in  the 
County  of  Kent  afores£tid,  unlawfully  did  conspire,  combine, 
confederate,  and  agree  together  and  with  divers  other  persons 
whose  names  to  the  jurors  aforesaid  are  unknown,  wilfully  and 
corruptly  to  give  false  evidence,  and  wilfully  and  corruptly  to 
swear  that  which  was  false,  upon  the  examinations  upon  oath 
of  the  said  W.  C.  and  R.  C,  before  the  said  J.  T.,  Esquire, 
then  being  one  of  the  magistrates  of  the  Police  Courts  of  the 
metropolis,  acting  at  one  of  the  said  courts,  to  wit,  at  the 
Greenwich  Police  Court,  in  the  County  of  Kent,  touching  and 
concerning  a  certain  charge  then  depending  before  the  said  J.  T., 
to  wit,  a  charge  against  one  F.  S.,  of  having  feloniously  broken 
and  entered  a  certain  dwelling-house  of  one  J.  M.,  and  stolen 
therein  divers  goods,  chattels,  and  moneys  of  the  said  J.  M. ;  to 
the  great  and  pernicious  example  of  all  others  in  the  like  case 
offending,  to  the  manifest  perversion  of  public  justice,  and  against 
the  peace,  &c. 
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(671)  Conspiracy  to  indict  a  person  for  a  capital  offence^  who  was 
acquitted  on  the  triaL{v) 
That  J.  S.,  late  of,  &c.,  and  M.  S.,  late  of,  &c.,  being  persons 
of  an  evil  mind  and  wicked  disposition,  and  devising  and  in- 
tending to  deprive  one  W.  Q.  of  his  good  name,  fame,  credit, 
and  reputation,  and  also  to  subject  the  said  W.  G.,  without  any 
just  cause,  to  the  loss  of  his  life  and  forfeiture  of  his  goods  and 
chattels,  lands  and  tenements,  on,  &c.,  at,  &c.,  aforesaid,  wickedly 
and  maliciously  did  conspire,  combine,  and  agree  amongst  them- 
selves to  indict  and  cause  to  be  indicted  the  said  W.  G.,  for  a 
crime  or  offence  liable  by  the  laws  of  this  kingdom  to  be  pun- 
ished capitally,(u;)  and  to  prosecute  the  said  W.  G.  upon  such 
indictment  And  the  jurors,  &c.,  do  further  present,  that  the 
said  J.  8.  and  M.  S.,  according  to  the  conspiracy,  combination, 
and  agreement  aforesaid,  between  them  as  aforesaid  before  had, 
afterwards,  to  wit,  on,  &c.,  at  the  session  of  Oyer  and  Terminer 
of  our  said  lord  the  king,  then  holden  at  New  Sarum  aforesaid, 
in  and  for  said  County  of  Wilts,  before  the  honorable  Sir  R.  A., 
knight,  one  of  the  barons  of  his  majesty's  Court  of  Exchequer, 
and  E.  W.,  Esq.,  one  of  his  said  majesty's  Serjeants  at  law,  and 
others  their  fellows,  justices  of  our  said  lord  the  king,  assigned 
by,  &C.  (here  recite  the  commission  as  in  the  last  precedent)^  to 
inquire  of  all  crimes  by  the  oath  of  N.  P.,  Esq.  (the  names  of  the 
grand  jurors) y  good  and  lawful  men  of  the  county  aforesaid, 
then  and  there  sworn  and  charged  to  inquire  for  our  said  lord 
the  king  for  the  body  of  the  said  county,  falsely,  wickedly,  and 
maliciously,  and  without  any  reasonable  or  probable  cause,  did 
indict  and  cause  to  be  indicted  the  aforesaid  W.  G.,  by  the  name 
of  W.  G.,  late  of^  &c.,  bookseller  and  stationer,  for  that,  &c. 
(here  recite  the  indictment).  And  the  jurors  of  this  inquisition, 
on  their  oaths  aforesaid,  further  present,  that  the  said  J.  S.  and 
M.  S.,  according  to  the  conspiracy,  combination,  and  agreement 
between  them  as  aforesaid  before  had,  afterwards,  to  wit,  on  the 
said,  &C.,  and  on  divers  other  days  and  times  afterwards,  at  New 

(»)  Thi«  count  was  sustained  in  3  Burr.  993  (see  Chit.  C.  L.  1174),  and  ap- 
proved by  the  Supreme  Court  of  Alabama  in  State  v.  Cawood,  2  Stew.  360. 
See  ante,  659. 

(v)  This  is  sufEcient    2  Burr.  993. 
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Sanim  aforesaid,  in  the  county  aforesaid,  the  said  W.  O.,  upon 
the  indictment  aforesaid,  wickedly  and  maliciously  did  prosecute, 
until  the  said  W.  G.  afterwards,  to  wit,  at  the  delivery  of  the 
gaol  of  our  said  lord  the  king,  of  his  said  County  of  W.,  bolden 
at  New  Sarum  aforesaid,  on,  &c.,  before  the  honorable  H.  K,  Esq., 
one  of  the  barons  of  his  said  majesty's  Court  of  Exchequer,  W. 
H.,  Esq.,  Serjeant  at  law,  and  others  their  fellows,  justices  of  our 
said  lord  the  king,  duly  assigned  to  deliver  his  said  gaol  of  the 
said  County  of  W.  of  the  prisoners  therein  being,  by  a  certain 
jury  of  the  county,  by  due  form  of  la^  was  acquitted  of  the 
premises  aforesaid  in  the  said  indictment  above  specified,  by  rea- 
son of  which  said  false  and  malicious  prosecutions  of  the  said 
W.  G.  by  them,  the  said  J.  S.  and  M.  S.,  in  form  aforesaid,  he 
the  said  W.  6.  was  compelled  to  expend  divers  sums  of  money, 
and  to  undergo  divers  hardships  of  body,  in  his  defence  to  the 
prosecution  aforesaid,  to  the  great  damage,  disgrace,  and  infamy 
of  the  said  W.  G.,  to  the  evil  example,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(672)  Conspiracy  to  induce  a  material  witness  to  suppress  his  testi- 
mony.(x) 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.,  C.  D.,  aod 
E.  F.,  all  of,  &c.,  laborers,  being  evil  disposed  persons,  and  well 
knowing  that  a  certain  bill  of  indictment  for  felony  was  intended 
and  about  to  be  preferred  against  one  G.  H.,  and  that  one  I.  J. 
was  a  material  witness  in  support  of  such  bill  of  indictment,  on, 
&XS.,  at,  &C.,  in  the  county  aforesaid,  did  unlawfully  and  wickedly 
conspire,  combine,  confederate,  and  agree  together  to  induce  the 
said  I.  J.  to  suppress  the  evidence  he  knew,  and  which  was 
within  his  knowledge  touching  the  said  felony,  and  to  withdraw 
and  conceal  himself,  in  order  to  prevent  his  being  examined  as  a 
witness  in  support  of  said  bill  of  indictment,  so  as  aforesaid 
intended  to  be  preferred,  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(678)  Same  as  last^  in  another  shape. 

The  jurors,  &c.,  upon  their  oath  present,  that  at  the  time  of  the 
conspiracy,  combination,  confederacy,  and  agreement  hereafter 

(x)  See  8  Chit  C.  L.  1156;  1  Salk.  174;  2  Ld.  Raym.  1167;  Dayis'  Freo. 
109. 

216 


Digitized  by 


Google 


00N8PIBACY.  (678) 

mentioned,  one  A.  B.  was  a  prisoner  in  the  commonwecdtb's 
gaol,  situated  in  B.,  in  the  county  aforesaid,  lawfully  committed 
and  charged  with  a  certain  felony  before  that  time  by  him  com- 
mitted, and  a  certain  indictment  was  about  to  be  preferred 
against  bira  the  said  A.  B.  for  the  said  felony,  and  that  one  C. 
D.  was  a  material  witness  in  support  of  such  bill  of  indictment ; 
and  that  E.  F.  and  6.  H.,  both  of,  &c.,  laborers,  well  knowing 
the  premises,  and  contriving  and  intending  to  prevent  the  due 
coarse  of  law  and  justice,  and  to  prevent  the  said  C.  D.  from 
attending  as  a  witness  in  support  of  said  bill  of  indictment  about 
to  be  preferred  as  aforesaid,  on,  &;c.,  at,  &c.,  and  while  the  said 
A.  B.  was  a  prisoner  in  the  said  prison  as  last  aforesaid  for  the 
said  felony,  wilfully  and  corruptly  did  conspire,  combine,  con- 
federate, and  agree  among  themselves  to  induce  the  said  C.  D. 
to  suppress  the  evidence  he  knew  concerning  said  felony,  and  to 
prevent  the  said  C.  D.  from  attending  to  give  evidence  as  a  wit- 
ness in  support  of  said  bill  of  indictment  against  the  said  A.  B., 
so  about  to  be  preferred  against  him  as  aforesaid.  ( Conclude  as 
m  book  1,  chapter  3.) 
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CHAPTER  IIL 

NUISANCE. 

(674)  General  frame  of  indictment 

OBSTRUCTIONS  TO   HIGHWAYS  AND   WATERCOURSES. 

(675)  Erecting  a  gate  across  a  public  highway. 

(676)  Erecting  and  continuing  a  house,  part  of  which  was  on  the  high- 

way. 

(677)  Obstructing  a  common  highway,  by  placing  in  it  drays. 

(678)  Same,  with  filth,  &c. 

(679)  Letting  off  fireworks  in  the  public  street. 

(680)  Keeping  a  pond  of  stagnant  water  in  a  city. 

(681)  Placing  a  quantity  of  foul  liquor,  called  <'  returns,"  in  the  highway. 

(682)  Laying  dung  near  a  public  street,  whereby  the  air  was  infected 

and  inhabitants  annoyed. 

(683)  Letting  wagon^  stand  in  a  public  street,  so  as  to  incommode  pas- 

sengers. 

(684)  Placing  casks  in  the  highway. 

(685)  Leaving  open  an  area  on  foot  pavement  in  a  street. 

(686)  Laying  dirt  in  a  footway. 

(687)  Keeping  a  ferocious  dog. 

(688)  Profane  swearing  in.  a  public  street. 

(689)  Obstructing    townways    in    Massachusetts,  under    the   Stat  of 

1786,  ch.  66,  §  7,  and  1786,  ch.  81,  §  6. 

(690)  Blocking  up  the  great  square  of  a  town-house  in  Pennsylvania. 

(691)  Erecting  a  wooden  building  on  public  square  of  a  Tillage  in  Ve^ 

mont. 

(692)  Throwing  dirt  upon  a  public  lot. 

(693)  Stopping  an  ancient  watercourse,  whereby  the  water  oyerflowed 

the  adjoining  highway,  and  damaged  the  same. 

(694)  Diverting  a  watercourse  running  into  a  public  pond  or  reservoir. 

(695)  Obstructing  a  watercourse  called  "  Peg's  Run." 

(696)  Permitting  waters  of  a  mill  to  overflow. 

(697)  Obstructing  an  ancient  watercourse,  whereby  a  public  highvajr 

was  overflowed  and  spoiled. 

(698)  Erecting  a  dam  on  a  navigable  river. 

(699)  Erecting  obstructions  on  a  navigable  river. 

(700)  Obstructing  a  river  which  is  a  public  highway,  by  erecting  a  fish- 

trap  or  snare  in  it  called  **  putts.'* 

(701)  Damming  creek. 
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(702)  Obstraction  of  fish  in  the  Riyer  Susquehanna,  under  the  Act  of 

9th  March,  1771. 

(703)  Obstructing  a  harbor  by  erecting  in  it  piles,  &c. 

(704)  Negligently-  permitting  fences  to  remain,  during  the  crop  season, 

less  than  fiye  feet  high,  under  the  North  Carolina  statute. 
[For  non-repairing  roads,  see  post,  781,  ifc.'] 

UNWHOLESOME  SMELLS,  ETC. 

(705)  Ckneral  form  for  nuisance  in  carrying  on  unwholesome  occupations 

near  to  habitations  or  public  highways. 

(706)  Carrying  on  the  trade  of  a  trunk-maker  near  to  houses,  so  as  to 

become  a  nuisance. 

(707)  Erecting  a  soap  manufactory  near  a  highway  and  dwelling-house. 

(708)  Nuisance  by  deleterious  smoke  and  vapors. 

(709)  Nuisance  by  rendering  water  unfit  to  drink. 

(710)  Keeping  gunpowder  in  a  city. 

(711)  Keeping  hogs  in  a  city.     First  count,  placing  hogs  in  a  certain 

messuage,  &c.,  and  feeding  them,  so  as  to  generate  a  stench,  &c. 

(71 2)  Second  count,  keeping  hogs  near  the  dwelling-houses  of  divers 

citizens,  &c.,  and  near  the  public  highways. 
(718)  Third  count,  after  averring  defendant  to  be  the  owner  of  a 

large  building,  &c.,  charges  him  with  introducing  into  it 
great  numbers  of  hogs,  &c. 

(714)  Boiling  bullock's  blood  for  making  colors,  near  the  public  ways. 

(715)  Keeping  a  distillery  near  public  streets. 

(716)  Exposing  a  child,  infected  with  small-pox,  in  the  public  streets. 

(717)  Against  a  parent  for  not  giving  his  deceased  child  a  Christian 

burial. 

(718)  Bringing  a  horse  infected  with  the  glanders  into  a  public  place. 

(719)  Against  owner  of  land  for  erecting  offensive  buildings. 

(720)  Keeping  a  privy  in  a  street. 

(721)  Keeping  a  privy  near  an  adjoining  house. 

DISORDERLY  AND  OAMINO-HOUSES. 

(722)  Disorderly  house,  &c.     Form  used  in  New  York. 

(723)  Second  count.     Gaming  houses,  &c. 

(724)  Disorderly  house.     Form  in  use  in  Massachusetts. 

(725)  Keeping  a  common  bawdy-house  in  Massachusetts. 

(726)  Against  keeper  of  house  of  ill-fame.    Rev.  Sts.  Mass.  ch.  130, 

§8;  Stat.  1849,  ch.  84. 
(726i)  Same,  under  Mass.  Stat.  1855,  ch.  405. 

(727)  Keeping  brothel  in  Hamilton  County,  under  Ohio  statute. 

(728)  Keeping  disorderly  tavern,  under  Ohio  statute. 

(729)  Disorderly  house.    Form  used  in  Philadelphia. 

(730)  Second  count.    Tippling-house. 

(731)  Another  form  for  same. 

219 


Digitized  by 


Google 


OFFENCES  AGAINST  BOCIETT. 

732)  Disorderly  house,  under  Vermont  Rev.  Sts.  §  9,  ch.  99. 
738)  Keeping  a  disorderly  house,  and  fighting  cocks,  &c^  at  oommoB 
law. 

734)  Disorderly  house.    Form  used  in  South  Carolina. 

735)  Letting  house  to  women  of  ill-&me,  at  common  law. 

736)  Keeping  a  gaming-house,  at  common  law. 

737)  Second  count     Gaming  room. 

738)  Keeping  a  common  gaming-house,  at  common  law.   Another  ftm, 

omitting  the  averment  in  last  of  playing  rouge  et  noir. 
789)  Same,  the  game  played  being  hazard. 

740)  Same,  and  permitting  persons  unknown  to  play  at  E.  O. 

741)  Gaming-house.    Form  in  use  in  New  York. 

742)  Against  an  innholder,  in  Massachusetts,  for  allowing  nineinns, 

&c.,  to  be  played  on  his  premises. 

743)  Agunst  same  for  keeping  gaming  cocks,  under  Bey.  Sts.  ch.  47,  §  9. 

744)  Against  tavern-keeper  for  permitting  unlawful  gaming,  in  Pennsjl- 

yania. 

745)  Against  a  person  in  same,  for  keeping  a  gambling  device  called 
sweatrcloth. 

746)  Second  count.    Common  gaming-house. 

747)  Gambling  under  Pennsylvania  Act  of  1847.    First  count,  keepinf; 
a  room  for  gambling. 

748)  Second  count,  exhibiting  gambling  apparatus. 

749)  Third  count,  aiding  persons  unknown  in  keeping  a  gambling 

table. 

750)  Fourth  count,  persuading  T.  S.  to  visit  a  gambling  room. 

751)  Against  a  tavern-keeper  for  holding  near  his  house  a  horse-race, 

under  the  Pennsylvania  statute. 

752)  Masquerade,  under  Pennsylvania  statute  of  15th  February,  1808. 

754)  Gaming  in  Alabama.    First  count,  playing  at  cards. 

755)  Keeping  a  gaming-table  in  Alabama. 

PROFANATION  OP  LORD'S  DAT. 

756)  At  common  law,  for  nuisance  in  an  open  profanation  of  the  Lord's 
day,  by  keeping  shop. 

757)  Keeping  shop  open,  or  trafficking  on  the  Sabbath,  on  Charleston 

Neck. 

758)  Doing  business  on  Sunday  against  the  Massachusetts  statute. 

UNWH0LE80MB   MEAT,  ETC. 

759)  Selling  unwholesome  meat    Rev.  Sts.  of  Mass.  ch.  171,  §  11. 

760)  For  adulterating  bread  for  the  purpose  of  sale.    Bev.  Su.  of 
Mass.  ch.  31,  §  12. 

761)  Selling  adulterated  medidne.    Mass.  Stat  1853,  ch.  394,  §  1. 

762)  Selling  a  diseased  cow  in  a  public  market 
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(768)  Offering  putrid  meat  for  sale. 

(764)  Another  form  for  the  same. 

SCANDALOUS   EXHIBITIONS  AND  INDECENT  EXPOSUBB. 

(765)  Exhibiting  scandaloiu  and  libellous  effigies,  and  thereby  collecting 

a  crowd,  &c.    First  count. 

(766)  Keeping  a  house  in  which  men  and  women  exhibit  themselres 

naked,  &c.,  as  "  model  artists/' 

(767)  Bathing  publicly  near  public  ways  and  habitations. 

(768)  Public  exposure  of  naked  person. 

(769)  Exposing  the  private  parts  in  an  indecent  posture. 

(770)  Same,  under  §  8,  ch.  444,  Vermont  Sev.  Sts.    First  count,  expos- 

ure to  divers  persons,  &c. 

(771)  Second  count.    Exposure  in  the  presence  of  one  Polly  P. 

(772)  Thnrd  count.    Exposure  in  the  presence  of  Polly  P.  and 

divers  other  persons  to  the  jurors  unknown. 

(773)  Another  form  for  the  same  in  North  Carolina,  there  being  no  alle- 

gation of  the  presence  of  lookers  on. 

LEWDNESS  AND  DRUNKENNESS. 

(774)  Lewdness  and  lascivious  cohabitation   in  Massachusetts.     First 

count,  lascivious  behaviour    by  lying  in  bed  openly  with  a 
woman. 

(775)  Second  count.     Lascivious  behavior,  by  putting  the  arms 

openly  about  a  woman,  &c. 

(776)  Lascivious  cohabitation  at  common  law. 

(777)  Lewdness,  &c.,  by  a  man  and  woman  unlawfully  cohabiting  and 

living  together. 

(778)  Notorious  drunkenness. 

COMMON  SCOLD,  NIOHT-WALKBB,  BARRATOR,  ETC. 

(779)  Common  scold. 
(779J)  Night-walker. 

(780)  Barratry. 

NON-REPAIRINO  OF  ROADS. 

(781)  Against  inhabitants  of  a  township  for  not  repairing  a  highway  situ- 

ate within  the  township. 

(782)  Against  a  county  for  suffering  a  pubUc  bridge  to  decay. 

(783)  Against  the  inhabitants  of  a  parish  for  not  repairing  a  common 

highway. 

(784)  Against  a  corporation  of  a  town  for  suffering  a  watercourse  which 

supplied  the  inhabitants  with  water,  and  which  they  were  bound 
to  cleanse,  &c.,  to  be  filthy  and  unwholesome. 

(785)  Information  in  New  Hampshire  against  a  town  for  refusing  to  re- 

pair, &c. 
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(786)  Against  the  inhabitants  of  a  town  for  not  repairing  a  highway,  in 

Massachusetts. 

(787)  Against  a  supervisor  in  Pennsylvania  for  revising  to  repdii  road. 

(788)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a  road, 

&c. 

(789)  Against  overseer  in  North  Carolina  for  refusing  to  repair  road. 

(790)  Against  commissioner  in  South  Carolina  for  refusing  to  repair  road. 

(791)  Against  overseer  in  Alabama  fi>r  same. 

VIOLATIONS  OF  LICENSE  LAWS. 

(792)  Presuming  to  be  a  common  seller  of  wine,  under  the  Maine  statate. 
(798)  Selling  liquors  by  retail  in  New  Hampshire. 

(794)  Dealing  in  liquor,  &c,  without  license,  under  §  1,  ch.  83,  Yennont 

Rev.  Sts. 

(795)  Selling  liquor  by  the  small,  under  same. 

(796)  Selling  liquor,  &c.,  under  Massachusetts  Bev.  Sts.  ch.  47,  §  1. 

(797)  Another  ibrm  under  same  section. 

(798)  Under  Rev.  Sts.  ch.  47,  §  2. 

(799)  Another  form  under  same. 

(800)  Under  Rev.  Sts.  ch.  47,  §  2. 

(801)  Another  form  under  same. 

(802)  Another  form  under  same. 

(803)  Another  form,  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is 

licensed  to  sell  wine,  &c 

(804)  Another  form  under  same. 

(805)  Another  form  under  same. 

(806)  Another  form  under  same. 

(807)  Selling  liquor  without  license,  under  Massachusetts  Rev.  Stacb. 

47,  §  8. 

(808)  Another  form  under  same. 

(809)  Another  form  under  same. 

(810)  Violation  of  license  laws  in  Rhode  Island. 

(811)  Same  in  New  York. 

(812)  Same  in  New  Jersey. 

(813)  Same  in  Pennsylvania. 

(814)  Another  form  for  same,  being  that  used  in  Philadelphia. 

(815)  Same  in  Virginia. 

(816)  Same  in  North  Carolina. 

(817)  Same  in  Alabama. 

(818)  Same  in  Kentucky. 

(819)  Same  in  Tennessee. 

(820)  Same  in  MississippL 

OFFENCES  TO  DEAD  BODIES. 

(821)  Digging  up  and  taking  away  a  dead  body  from  a  church-yard,  at 

common  law. 
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*       (822)  .BemoTal  of  dead  body,  under  Massacliusetts  statute. 

(823)  Disinterring  dead  body,  in  New  Hampshire. 

(824)  RemoTing  a  body  from  its  grave  where  there  are  near  relatives, 

under  Ohio  statute. 

(825)  Same  in  Indiana. 

(826)  Selling  the  body  of  a  capital  convict  for  dissection,  dissection  being 

no  part  of  the  sentence. 

(827)  Preventing  the  interment  of  a  dead  body  by  an  arrest. 

OFFENCES  AGAINST  THE  LOTTERY  LAWS. 

(828)  Selling  lottery  tickets.    Greneral  frame  of  indictment 

(829)  Same  where  ticket  is  lost  or  destroyed,  or  in  defendant's  posses- 

sion. 

(830)  Sellmg  ticket  in  New  Hampshire. 

(831)  Same  in  Massachusetts. 

(832)  Advertising  lottery  ticket  in  same,  under  Stat  1825,  ch.  184. 

(833)  Selling  lottery  tickets  in  same,  under  Stat  1825,  ch.  184,  §  1. 

(834)  Selling  ticket  in  New  York. 

(835)  Another  form  for  same. 

(836)  Promoting  lottery  in  same,  being  the  form  in  common  use. 

(837)  Carrying  on  lottery  whose  description  is  unknown  to  jurors. 

(838)  Selling  lottery  policy  in  Pennsylvania,  under  Act  of  March  16, 

1847. 

(839)  Selling  ticket  in  same,  under  same. 

(840)  Same  under  repealed  Act  of  March  1,  1833.    First  count,  sale  of 

ticket,  ticket  being  set  forth. 

(841)  Second  count    Conspiracy  to  sell  a  lottery  ticket,  &c.,  the 

defendant  being  singly  charged  with  a  conspiracy  with 
others  unknown. 

(842)  Same  in  Virginia. 

(843)  Selling  lottery  tickets,  under  Ohio  statute. 

(844)  Opening  up  a  lottexy  scheme,  called  "  the  Western  Reserve  Art 

Union,"  under  Ohio  statute. 

(845)  Obstructing  authorities,  under  Ohio  statute. 

(846)  Obstructing  authorities  and  preventing  a  proclamation  at  a  riot, 

under  Ohio  statute. 

(847)  Riot  and  refusing  to  disperse  on  proclamation  being  made,  under 

Ohio  statute. 

(848)  Publishing  scheme  of  chance,  under  Ohio  statute. 

(674)   Q-eneralform  of  indictment. 

That  A.  B.)  late  of,  &c,  on,  &c.,  and  on  divers  days  and 
times  between  that  day  and  the  taking  of  this  inqai8ition,(a) 

(a)  This  averment,  if  unsupported  by  evidence,  is  surplusage.  It  is  introduced, 
however,  in  all  cases  where  the  nuisance  continues,  and  the  object  of  it  is  to  en- 
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at,  &€.,  near  to  the  dwelling-houses  of  divers  citizens  of,  £c^ 
and  also  to  divers  pablic  streets  of  said.  Sec.,  did,  &c.  {stating 
the  particular  offence)^  on,  &;c.,  and  on  the  other  days  and 
times  aforesaid,(a^)  (knowingly  and  intentionaIly)(a^)  by  rea- 
son whereof  {state  the  particular  annoyance  as  in  succeeding 
forms)j  to  the  great  damage  and  common  nuisance(&)  not  only 

able  the  court  to  give  judgment  of  abatement.  18  East,  164 ;  8  T.  B.  U2;  2 
Stra.  686 ;  3  Chit.  C.  L.  608.     See  Wh.  C.  L.  §§  548,  2384-5,  2440. 

(ai)  See  Wh.  C.  L.  f§  548,  2384-5,  2440.  See  also  Wells  v.  Com.,  12  Graj 
(Mass.),  826. 

(cfi)  As  to  when  this  is  necessary,  see  Stein  v.  State,  37  Ala.  123. 

(6)  The  conclusion  must  always  be  "  to  the  common  nuisance."  Thus  an  in- 
dictment for  a  nuisance,  which  ends  ^  to  the  common  nuisance  of  dlTcrs  of  the 
commonwealth's  citizens,"  is  insufficient.  It  should  be  laid  to  the  common  nui- 
sance ''of  all  the  citizens  of  the  conmionwealth,  residing  in  the  neighborhood,"  or 
'<  of  all  citizens,  &c.,  residing,  &c.,  and  passing  thereby."  Com.  r.  Fans,  5  Band. 
691 ;  Wh.  C.  L.  §  2362.  In  Pennsylvania  it  is  admissible  to  conclude  to  the 
common  nuisance  of  the  citizens  of  the  Commonwealth  of  Pennsylvania.  Gnf- 
fins  V.  Com.,  8  Penn.  K  502.  On  the  same  principle,  an  indictment  for  a  nui- 
sance in  frequenting  houses  of  ill-&me,  must  charge  that "  the  defendant,  knowing 
the  house  to  be  a  house  of  ill-£une,  did  openly  and  notoriously  haunt  and  fre- 
quent the  same."  Brooks  v.  State,  2  Yerg.  482.  See  Wh.  C.  L.  §  2862,  &c. 
But  an  allegation  in  an  indictment,  that  certain  facts  charged  were  ''to  the  com- 
mon nuisance  of  all  the  good  citizens  of  the  State,"  will  not  make  it  a  good  in- 
dictment for  a  common  nuisance,  unless  these  facts  be  of  such  a  nature  as  may 
justify  that  conclusion  as  one  of  law  as  well  as  of  fact.  Com.  v.  Webb,  6  Band. 
726;  State  v.  Baldwin,  1  Dev.  &  Bat.  195.  Thus,  where  it  was  charged  that 
the  defendants  assembled  at  a  public  place,  and  profanely  and  with  a  loud  Toice 
cursed,  swore,  and  quarrelled,  in  the  hearing  of  divers  persons  then  and 'there 
assembled,  whereby  a  certain  singing-school  was  broken  up  and  disturbed,  ad 
commune  nocumentum,  it  was  held  that  the  indictment  could  not  be  sustained  as 
one  for  a  common  nuisance.  State  v.  Baldwin,  1  Dev.  &  Bat.  195.  It  is  not 
enough  in  an  indictment  for  a  public  nuisance  in  damming  up  and  stagnating 
the  waters  of  a  creek,  whereby  the  air  is  corrupted  and  infected,  and  sends  forth 
noisome  and  unwholesome  smells,  to  lay  it  to  the  common  nuisance  of  "  all  the 
citizens  of  the  commonwealth,  not  only  residing  and  inhabiting  there,  but  also 
going,  returning,  passing,  and  repassing  by  the  same,"  nor  "  to  the  common  nui- 
sance of  all  the  citizens  of  the  conmionwealth ; "  but  to  maintain  a  public  prose- 
cution for  a  nuisance,  it  is  necessary  to  allege  and  prove  that  the  obstructions 
placed  in  the  creek,  produce  a  stagnation  of  the  waters,  and  corrupt  the  air  in 
or  near  a  public  highway^  or  in  some  other  place  in  which  the  public  have  a 
special  interest.    Com.  v.  Webb,  6  Rand.  726. 

Before  considering  the  precedents  of  indictments  for  nuisance  in  obstructing, 
encroaching  on  or  annoying  the  public  in  using  public  highways,  bridges,  har- 
bors, watercourses,  or  navigable  rivers,  the  general  character  of  the  offence  will 
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of  all  the  inbabitants  of  the  said  bat  of  all  other  good  cit- 

izens of  the  said  commonwealth,  there  (or  if  the  nuisance  be  on 

be  examined.  All  permanent  obetractions  to  the  passage  of  the  citizens  of  the 
State  over  public  highways  or  bridges  are  nuisances  for  which  an  indictment 
will  lie,  and  it  wiU  even  be  no  defence  that  the  highway  was  opened  by  an  er- 
roneous judgment  of  the  county  court  State  v.  Spainhoury  2  Der.  &  Bat  547. 
Thus,  to  place  logs  of  timber  upon  them ;  to  erect  a  gate  across  a  road  without 
immemorial  usage  to  do  so,  even  if  it  is  kept  open;  and  to  suffer  a  way  to  be  in* 
commoded  by  trees  hanging  over  it,  are  indictable  offences.  Hawk.  b.  1,  c.  75, 
8. 9.  See  Viner'B  Abridgment,  tit.  Nuisance  (C);  Wh.  C.  L.  §  2370,  &c.  And 
though  it  has  been  holden  that  no  indictment  will  lie  for  distributing  lawful 
handbills  on  the  footway  in  the  street,  to  the  inconvenience  of  the  passengers 
(R.  r.  Sermon,  1  Burr.  R.  516),  yet  it  seems  now  to  be  well  established  that 
every  unauthorized  obstruction  of  a  highway  is  a  misdemeanor.  R.  v.  Cross,  8 
Campb.  227.  Hius,  a  wagoner  habitually  keeping  his  wagon  standing  for  hours 
to  nnload  (R.  v.  Russell,  8  East,  R.  427),  a  constable  collecting  a  crowd  by  a 
sale  (Com.  v.  MiUiman,  13  S.  &  R.  403),  a  coachmaster  plying  for  passengers, 
and  allowing  his  coach  to  remain  in  the  street  more  than  a  reasonable  length  of 
time  to  take  up  and  set  down  passengers  (R.  v.  Cross,  8  Campb.  224),  an  auc- 
tioneer placing  goods  on  the  pavement  intended  by  him  for  sale  (Passmore's 
case,  1  S.  &  R.  217),  or  the  owner  of  a  house  allowing  it  to  remain  under  repair, 
and  obstructing  the  public  passage  for  a  longer  time  than  is  nece88ai7  (^  v. 
Jones,  3  Campb.  330),  will  be  respectively  indictable  for  nuisances.  So  where 
the  defendants,  who  were  proprietors  of  a  distillery  in  the  city  of  Brooklyn, 
were  in  the  habit  of  delivering  grains  remaining  after  distillation,  called  slops, 
by  passing  them  through  pipes  tg  the  public  street  opposite  their  distillery,  where 
they  were  received  into  casks  standing  in  carts  and  wagons ;  and  the  teams  and 
carriages  of  the  purchasers  were  accustomed  to  collect  there  in  great  number  to 
receive  and  take  away  the  article ;  and  in  consequence  of  their  remaining  there 
to  take  their  turns,  and  of  the  strife  among  the  drivers  for  priority,  an<^  of  their 
disorderly  conduct,  the  street  was  obstructed  and  rendered  inconvenient  to  those 
passmg  thereon,  it  was  held  that  the  defendants  were  guilty  of  nuisance.  Peo- 
ple 0.  Cunningham,  1  Denio,  524.  Nuisances  resulting  from  the  several  acts  of 
distinct  parties,  e,  g*  occupiers  of  land  raising  fenders  along  a  line  of  navigation, 
may  be  made  the  subject  of  a  joint  indictment  against  all  of  them  (R.  v.  Traf- 
ford  and  others,  1  B.  &  Ad.  874) ;  but  the  ill  consequences  of  erecting  piles  in 
a  harbor,  if  slight,  uncertain,  and  rare,  are  not  indictable.  R.  t;.  Tindall  and 
others,  6  A.  &  E.  143;  1  N.  &  P.  719;  Wh.  C.  L.  §  2408. 

To  divert  a  part  of  a  public  stream,  whereby  the  current  of  it  is  weakened, 
and  rendered  incapable  of  carrying  vessels  of  the  same  burden  as  it  could  be- 
fore, is  a  common  nuisance.  1  Hawk.  c.  75,  s.  11.  But  if  a  ship  or  other  ves- 
sel sink  by  accident  in  a  river,  although  it  obstructs  the  navigation,  yet  the 
owner  is  not  indictable  as  for  a  nuisance  for  not  removing  it.  R.  v.  Morris,  1 
B.  k  Ad.  441 ;  R.  V.  Watts,  2  Esp.  675  ;  R.  v.  Tindall,  6  A.  &  E.  143 ;  R:  v. 
Rossell  and  others,  9  D.  &  R.  561 ;  R.  v.  Ward,  4  A.  &  E.  884 ;  6  B.  &  C.  566. 
After  conviction,  the  court  may  award  a  fine,  or  (if  the  subject  matter  of  the 
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a  hightoay^  say  on  said  highway)  retarniog,  passing,  repassing, 
riding  and  laboring,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

nuisance  indicted  is  of  a  permanent  nature,  admitting  of  abatement)  prostra- 
tion of  so  much  of  the  thing  as  makes  it  a  nuisance,  or  both  fine  and  prostra- 
tion ;  but  both  are  not  absolutely  necessary,  for  the  judgment  should  be  adapted 
to  the  nature  of  the  case  (R.  v,  Pappineau,  Stra.  686;  B.  v.  Yorkshire,  7  T.  R. 
467 ;  R.  v.  Stead,  8  lb.  142 ;  8  Bla.  C.  221)  ;  and  if  the  obstruction  which  was 
indicted  is  removed,  so  that  the  public  have  free  passage  agun,  the  judgment 
will  be  for  a  nominal  fine.  R.  v.  Incledon,  18  East,  164 ;  R.  v.  White  and 
Ward,  1  Burr.  888.     See  Wh.  C.  L.  §§  2370,  2402. 

( What  are  public  ways  and  bridges.)  A  cartway  (via  or  adiltu)  contains  a 
footway  (iter),  and  a  pack  and  prime  or  horse  and  footway  (actus),  and  is  called 
regia  aUa  via,  because  common  to  all  the  queen's  subjects.  Ck>.  Lit.  56,  a  ;  Bac. 
Abr.  tit.  Highways  (A.) ;  but  a  "  pack  and  prime  "  way  does  not  contain  a 
carriage  way.  lb.  First,  it  may  be  proper  to  observe  that  no  prosecution  in 
any  form  can  be  sustained  for  the  omission  to  repair  any  way  or  bridge.  A 
bridge  may  be  a  common  highway  (Regina  v.  Sainthill,  Ld.  Raym.  1 1 74) ;  bat 
county  bridges  are  not  within  the  new  highway  act  (5  &  6  Wm.  IV.  e.  50), 
unless  so  specially  mentioned  (lb.  s.  5),  but  such  as  are  public;  for  the  omis- 
sion to  repair  a  private  way,  or  even  its  positive  obstruction,  not  being  a  common 
nuisance,  is  only  the  ground  of  a  civil  action.  It  often,  therefore,  becomes  a 
question  whether  the  way  or  bridge,  in  respect  of  which  a  prosecution  is  insti- 
tuted, is  public  or  private.  On  this  question  it  is  indisputable  that  all  ways, 
whether  for  carriages,  horses,  or  foot  passengers,  leading  to  a  market  town,  or 
beyond  it,  or  from  town  to  town,  are  properly  called  "  highways."  Co.  Lit  56, 
a.  It  is  now  held  that  a  road  dedicated  to  and  ^used  by  the  public  for  twenty- 
five  years  becomes  a  highway,  which  the  parish  must  repair,  though  they  have 
neither  adopted  nor  acquiesced  in  the  dedication  or  the  user  (R.  v.  Leake 
(Inhab.),  5  B.  &  Ad.  469  ;  2  N.  &  M.  688,  S.  C. ;  see  R  v.  Paddington  (Yes- 
try),  9  B.  &  C.  456  ;  R.  v.  Lyon,  5  D.  &  R.  497)  ;  and  four  or  five  years'  user 
as  a  public  road  is  sufficient  to  warrant  a  jury  in  presuming  that  it  was  so  used 
with  the  full  assent  and  by  the  dedication  of  the  owners  of  the  soil.  Jar  vis  v. 
Dean,  8  Bing.  448;  Woodger  v.  Haddon,  5  Taunt.  188.  In  the  latter  case, 
eight  years  were  held  sufficient,  and  no  particular  time  necessary,  to  constitute 
evidence  of  dedication.  But  a  way  to  a  private  house,  or  perhaps  even  to  a 
village,  which  terminates  there,  or  leads  to  the  common  fields  of  a  town,  and,  it 
is  said,  even  to  a  parish  church,  is  only  a  way  for  a  particular  class  of  persons, 
and  therefore  not  public.  Hawk.  b.  1,  c.  76,  s.  1.  And  Lord  Tenterden,  in  a  well 
known  case,  said  that  **  he  had  great  difficulty  in  conceiving  that  there  can  be 
a  public  way  which  is  not  a  thoroughfare,  as  the  public  at  large  cannot  well  be 
in  the  use  of  it."  Wood  v.  Veal,  5  B.  &  Al.  454  ;  and  see  5  TaunU  138, 
Woodger  i;.  Haddon  —  both  cases  of  cul  de  sac ;  R.  v,  Limehouse,  2  Shower, 
455  ;  Drinkwater  v.  Porter,  7  C.  &  P.  181.  There  must  be  an  intention  by  the 
owner  of  the  soil  to  dedicate.  Of  that  intention  the  use  by  the  public  is  evi- 
dence, but  no  more.  A  single  act  of  interruption  by  the  owner  is  of  much 
more  weight  on  a  question  of  intention  than  many  acts  of  enjoyment  DieL 
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^         (675)  Jbr  erecting  a  gate  across  a  public  highway. (c) 
[For  non-repairing  of  roads^  see  post^  781,  n.] 

That  at  the  time  of  coramittiDg  the  nuisance  hereinafter  men- 
tioned, there  was  and  yet  is  a  certain  ancient  common  highway 

Parke,  B^  in  Poole  v.  Hoskinson,  11  M.  &  W.  830.  See  Wh.  C.  L.  §  2370,  &c., 
§  2402,  &c. 

All  bridges  bailt  in  highways,  by  whomsoever  erected  and  dedicated  to-  the 
poblic,  are  pablic  bridges ;  but  to  constitute  a  bridge  a  public  bridge,  at  least 
where  it  has  not  been  repaired,  or  a  county  bridge,  it  must  be  over  such  water 
as  answers  the  description  of  Kflumen  vel  cursus  aqucBt  that  is,  water  flowing  in 
a  channel  between  banks  more  or  less  defined,  although  such  a  channel  may  be 
occasionally  dry.  2  lust.  701 ;  R.  r.  Oxfordshire  (Inhab.),  1  B.  &  Ad.  289  (as 
stated  by  Fatteson,  J.,  in  R.  v.  Whitney  (Inhab.),  8  A.  &  £.  72) ;  also  restated 
per  cur.  1  B.  &  Ad.  289.  And  a  raised  causeway  forming  an  approach  to  a 
bridge,  but  at  more  than  three  hundred  feet  from  it,  and  pierced  with  arches 
a&d  culverts  to  suffer  water  to  pass  under,  when  the  meadows  over  which  it 
was  carried  were  flooded,  is  not  such  a  bridge  as  the  county  is  bound  to  repair. 
R.  r.  Oxfordshire  (Inhab.),  1  B.  &  Ad.  289. 

Bat  the  Queen's  Bench  has  since  denied  that  R.  v,  Oxfordshire  proves  any 
rule  of  law  to  exist  for  prohibiting,  under  all  or  any  circumstances,  every  part 
of  a  structure  from  being  treated  as  a  bridgei  because  water  does  not  at  all  times 
flow  under  that  part ;  for  to  confine  the  roads,  Jlumen  vel  cursus  aqua,  to  a  con- 
stant stream  or  course  of  water,  flowing  at  all  times  to  the  exclusion  of  flood- 
waters,  whether  rarely  or  oflen  occurring,  does  not  consist  with  R  v.  Traffbrd 
(1  B.  &  Ad.  874,  887,  affirmed  quoad  hoc  in  error  2  Tyr.  201 ;  8  Bing.  204  ;  2 
C.  &  J.  265) ;  where  it  was  held  unlawful  to  obstruct  the  accustomed  course  of 
flood-waters  flowing  only  occasionally.  At  any  rate,  where  the  arches  were 
twenty-nine  in  number,  contiguous  to,  and  as  it  were,  in  immediate  continua- 
tioD  of  an  acknowledged  county  bridge,  which  extended  from  one  end  of  them 
over  the  River  Trent  by  five  arches,  and  firom  the  other  over  a  brook  by  eight 
arches,  and  had  been  always  immemorially  (R  v.  Derbyshire  (Inhab.),  2  Q.  B. 
745)  repaired  by  the  county  as  part  of  that  bridge  ;  it  was  held  that  no  rule 
of  law  prevented  the  whole  structure  firom  being  taken  to  be  one  county  bridge. 
The  mver  Trent  constantly  flowed  under  all  five  arches,  and  the  brook  under 
one  of  the  eight,  while  under  most  of  the  other  twenty-nine  were  pools  of  stag- 
nant water  at  all  times,  and  under  all  of  them  the  water  of  Trent  flowed  in  flood 
time.  lb.  The  court  intimated  that  a  structure  of  arches  made  to  carry  a 
highway  in  such  a  manner  as  to  permit  flood-waters  to  flow  in  their  accustomed 
coarse,  should  be  treated  as  a  bridge,  though  at  ordinary  times  there  may  be  no 
▼aters  passing  under  the  arches. 

Where  a  bridge  consists  of  more  than  one  arch,  the  whole  must  be  indicted 

(c)  Dickinson's  Q.  S.  6th  ed.  417. 
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in  the  parish  of  M.  in  the  Coanty  of  N.,  leading  from,  &c.,  into, 
throagh,  and  over  a  certain  public((/)  highway,  called  the  great 
north  road,  and  from  thence  to,  &c.,  in  the  parish  of  B.,  in  the 
said  county,  for  all  the  good  people  of  said  State  to  go,  return, 
and  pass  on  foot  and  on  horseback,  at  their  free  will  and  pleas- 
ure, and  that  on,  &c.,  A.  B.,  late  of,  &c.,  with  force  and  arms,  at 
a  certain  place  there,  in  the  parish  of  aforesaid,  contiguous 

to  and  on  the  east  side  of  the  great  north  road  aforesaid,  unlaw- 
fully and  injuriously  did  erect  and  cause  to  be  erected  a  certain 
wooden  gate,  of  the  length  of  fifteen  feet,  and  of  the  height  of 
four  feet,  upon  and.  across  the  said  highway,  leading  from  the 
place  called,  &c.,  to  the  great  north  road  aforesaid  ;  and  that  the 
said  A.  B.,  the  said  wooden  gate  so  as  aforesaid  erected  and  made 
from  the  said,  &c.,  until  the  day  of  the  taking  of  this  inquisi- 
tion, with  force  and  arms,  at,  &c.,  aforesaid,  unlawfully  and  inju- 
riously did  continue  locked  and  fastened  with  an  iron  chain,  and 
yet  doth  continue,  by  which  the  common  highway  last  aforesaid, 
during  all  the  time  aforesaid,  was  so  obstrut^ted  and  stopped  up 
that  the  good  people  of  said  State  in,  by,  and  through  the  same 
highway  could  not,  nor  yet  can  go,  return,  and  pass  on  foot  and 
on  horseback  so  freely  as  they  ought  and  were  wont  to  do ;  to 
the  great  damage  and  common  nuisance(&)  of  all  the  good  citi- 

as  one  bridge ;  nor  can  each  arch  be  there  treated  as  a  separate  bridge.  B.  v. 
Oxfordshire  (Inhab.),  1  B.  &  Ad.  289,  as  stated  per  curiam,  2  Q.  B.  755. 

A  want  of  parapets  will  not  prevent  a  structure  from  being  a  bridge,  or  make 
it  a  culvert  only ;  nor  will  the  mere  fact  of  an  arch  spanning  a  stream  neces- 
sarily make  it  a  bridge.  See  per  Ld.  Denman,  in  R.  v.  Whitney  (Inhab.),  3  A. 
&  £.  71 ;  and  Bridge's  case,  Godbolt's  B.  846,  pi.  441 ;  stated  1  B.  &  Ad.  SOl, 
note.  If  a  bridge  be  used  by  the  public  only  in  time  of  flood,  and  be  shut  at 
other  times,  it  will  only  be  public  for  such  purpose,  and  at  such  a  period  (B. 
V.  Northamptonshire  (Inhab.),  2  M.  &  S.  262 ;  R.  v.  Buckingham  (Marquis), 
4  Campb.  189);  but  though  the  purpose  for  which  the  dedication  takes  place 
may  be  limited,  tjiere  can  be  no  dedication  to  a  limited  part  of  the  public.  DicL 
Parke,  B.,  11  M.  &  W.  880 ;  Poole  v.  Huskinson;  Dickinson's  Q.  S.  896.  See 
Wh.  C.  L.  §  2402. 

(d)  So  in  Begina  v.  Stratford  (Inhab.),  8  Ld.  Raym.  40,  in  error;  Dickin- 
son's Q.  S.  6thed.  417. 

(«)  Every  indictment  and  presentment,  whether  fi>r  nuisances  arising  from 
neglect  of  duty  or  for  encroachments  on  the  pubUc  rights,  must,  in  its  conclusion, 
contain  the  words  "  to  the  common  nuisance  of  all  the  liege  subjects  of  our  lady 
the  now  queen,"  residing,  passing,  or  using,  &c.  (according  to  the  facts) ;  2  Stra. 
688  ;  Dickinson's  Q.  S.  6th  ed.  417.  See  674,  note  (b). 
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zens  of  the  said  State  going,  returning,  passing,  and  repassing  in, 
along,  and  through  the  said  last  mentioned  highway,  to  the  evil  ex- 
ample, &c.,  and  against,  &c.     (Conclude  as  in  book ly  chapter  3.) 

(676)  For  erecting  and  continuing  a  house^part  of  which  was  an  the 

h%ghway.(f) 

(Describe  the  highway  as  before.)  That  A.  B.,  late  of,  &c., 
with  force  and  arms,  at,  &g.,  unlawfully  did  erect  and  build,  and 
cause  and  procure  to  be  erected  and  built,  a  certain  brick  mes- 
suage and  tenement,  containing  in  length  twelve  feet  and  six 
inches,  and  in  depth  at  the  east  end  thereof  five  feet  and  six 
inches,  and  in  depth  at  the  west  end  thereof  two  feet  nine  inches, 
and  that  the  same  was  erected  and  built,  and  caused  and  pro- 
cured to  be  erected  and  built,  by  him  the  said  A.  B.,  in  and  upon 
the  said  ancient  and  common  highway  at  the  parish  aforesaid,  in 
the  county  aforesaid,  to  wit,  opposite  to  a  certain  dwelling-house 
of  one  C.  H.  there  situate,  and  the  said  part  of  the  said  mes- 
suage and  tenements  so  erected  and  built,  and  caused  and  pro- 
cured to  be  erected  and  built,  by  him  the  said  A.  B.  as  aforesaid, 
in  and  upon  the  said  ancient  and  common  highway,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  he  the  said  A.  B.  from  the  said 
day  of  in  the  year  aforesaid,  until  the  day  of  the 

taking  of  this  inquisition,  with  force  and  arms,  at  the  parish 
aforesaid,  in  thQ  county  aforesaid,  unlawfully  and  injuriously  did 
continue  and  yet  doth  continue  ;  by  reason  and  means  whereof 
the  said  ancient  and  common  public  highway  was,  during  the 
time  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 

(/)  R.  V.  Wright,  8  B  &  Ad.  681.  See  form  of  indictment  for  erecting  and 
continuing  a  market  stall  in  a  public  highway.  R.  v.  Starkey,  7  A.  &  E.  95. 
hidictment  lies  against  even  the  tenant  at  will  of  a  house,  which,  standing  on 
the  highway,  is  ruinous  and  like  to  fall  down,  for,  as  the  danger  is  what  con> 
cems  the  public,  they  have  a  remedy  against  the  occupier  in  respect  of  his 
occupation.  Reg,  v.  Watts,  1  Salk.  367,  S.  C.  Ld.  Raym.  856  ;  Rym.  Ent  25  ; 
see  for  other  cases,  Bum's  Justice,  tit  Highways,  s.  vi.  4  (cited  9  B.  &  C.  730)  ; 
we  K.  r.  Hollis,  2  Stark.  N.  P.  C.  636,  post.  An  increased  general  facility  in 
comnmnicating  with  a  seaport,  and  particularly  in  the  conveying  coals  there, 
will  not  justify  narrowing  the  highway  by  laying  down  a  railway  alongside  of 
it  R.  17.  Morris,  1  B.  &  Ad.  441.  As  to  the  neighborhood  of  railways,  annoy- 
ing old  roads  by  smoke,  see  R.  v.  Peese,  4  B.  &  Ad.  30 ;  R.  v.  Gregory,  6  lb. 
555;  2  K.  &  M.  478 ;  2  Tyr.  R.  201,  S.  C.  in  error.  See  note  to  674,  as  to  the 
learning  generally  on  this  point 
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encroached  upon,  narrowed,  and  straitened,  so  that  the  good  peo- 
ple of  the  said  State,  by  and  through  the  said  highway  could  not, 
nor  yet  can  go,  return,  &c.     {As  before.) 

(677)  For  obstructing  a  common  highway  by  placing  in  it  drays.{g) 

In  the  county  aforesaid,  in  a  certain  street  there,  called  Leman 
Street,  being  a  common  highway,  used  for  all  the  good  people  of 
said  State,  with  their  horses,  coaches,  carts,  and  carriages  to 
go,  return,  pass,  repass,  ride,  and  labor,  at  their  free  will  and 
pleasure,  unlawfully  and  injuriously  did  (put  and  place  three 
empty  drays,  and  did  then  and  on  the  said  other  days  and  times 
there,  unlawfully  and  injuriously  permit  and  suffer  the  said 
empty  drays  respectively  to  be  and  remain  in  and  upon  the  com- 
mon highway  aforesaid  for  the  space  of  several  hours,  to  wit,  for 
the  space  of  five  hours,  on  each  of  the  said  days) ;  whereby  the 
common  highway  aforesaid,  then  and  on  the  said  other  days  and 
times,  for  and  during  all  the  time  aforesaid,  on  each  of  the  said 
days  respectively,  was  obstructed  and  straitened,  so  that  the  good 
people  of  the  said  State  could  not  then,  and  on  the  said  other 
days  and  times,  go,  return,  pass,  repass,  ride,  and  labor  with  their 
horses,  coaches,  carts,  and  other  carriages,  in,  through,  and  along 
the  common  highway  aforesaid,  as  they  ought  and  were  wont 
and  accustomed  to  do;  to  the  great  damage  and  common 
nuisance  of  all  the  people  of  the  said  State,  going,  returning, 
passing,  repassing,  riding,  and  laboring  in,  through,  and  along  the 
common  highway  aforesaid,  to  the  evil  example,  &c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

{g)  Archbold's  C.  P.  6th  Am.  ed.  766. 

See  precedents  for  obstructing  a  highway  by  continuing  a  hedge  across  it  (C. 
Cir.  Com.  307)  ;  by  erecting  a  gate  across  it  (6  Went.  401,  405 ;  Reg.  v.  Bos- 
field,  1  C.  &  M.  151)  ;  by  building  or  continuing  a  building  upon  it  (4  Went 
181,  191 ;  1  A.  &  E.  822) ;  by  placing  carts  upon  it  for  the  sale  of  vegetables 
(C.  Cir.  Com.  805) ;  by  laying  soil  upon  it  (C.  Cir.  Com.  303) ;  by  laying  rubbish 
upon  it  (C.  Cir.  Com.  315)  ;  by  digging  holes  in  it  (C.  Cir.  Com.  303,  314) ;  by 
digging  a  horse-pond  and  erecting  a  cistern  in  it  (C.  Cir.  Com.  304) ;  by  stopping 
a  watercourse  and  thereby  overflowing  the  highway  (C.  Cir.  Com.  376) ;  by 
exhibiting  effigies  at  a  window  and  thereby  attracting  a  crowd.  R.  v,  Carlile, 
6  C.  &  P.  637. 
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(678)  Same,  with  filth,  ^e. 
That  A.  B.9  of  Boston  aforesaid,  yeoman,  on,  &c.,  at,  &c.,  a 
certain  common  and  public  nuisance  in  and  upon  the  land  and 
tenement  of  him  the  said  A.  B.,  situated  at,  &c.,  near. to  certain 
public  passage  ways,  to  wit,  certain  passage  ways  called  and 
known  by  the  name  of  did  cause,  create,  suffer,  and  main- 

tain, by  then  and  there  causing  and  suffering  great  quantities  of 
offensive  and  stinking  filth,  water,  and  substances,  solid  and 
liquid,  to  collect,  stagnate,  ferment,  and  be  mixed  together  in  and 
upon  his  land  and  tenement  aforesaid,  and  from  his  said  land  and 
tenement  to  flow,  descend,  and  be  removed  to  and  upon  certain 
open  and  exposed  places  and  yards,  upon,  in,  and  near  the  same 
land  and  tenement,  and  to  and  upon  certain  public  passages  near 
thereunto,  to  wit,  certain  passage  ways  called  and  known  by  the 
name  of  and  from  said  offensive  and  stinking  substances, 

water,  and  filth  did  cause,  suffer,  and  permit  divers  noxious, 
offensive,  deleterious,  unwholesome  and  unhealthy  vapors,  ex- 
halations, and  smells  to  arise,  and  then  and  there  to  contaminate, 
poison,  and  destroy  the  air  and  atmosphere  above,  around,  and 
near  the  same  tenements  and  lands,  and  in  and  upon  and  over 
said  passage  ways,  to  wit,  the  passage  ways  called  over 

which  the  good  citizens  of  said  commonwealth  in  great  numbers 
pass  and  repass  every  day,  to  wit,  to  the  number  of  three  hun- 
dred passengers  daily,  and  near  which  many  citizens  inhabit, 
live,  and  work,  to  the  great  damage  and  injury  of  said  passen- 
gers, and  all  other  persons  there  being,  residing,  and  passing,  to 
the  great  hazard  of  their  health,  comfort,  and  lives,  and  to  the 
common  nuisance  of  all  of  said  passengers,  persons,  and  citizens, 
and  of  all  the  citizens  of  said  commonwealth  there  being,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(679)  For  letting  off  fireworkB  in  the  pvhlic  8treet{h) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  in  a  certain  common 
and  public  street  and  highway  there  for  all  the  good  people  of 

(A)  Dickinson's  Q.  S.  6th  ed.  421.  9  &  10  Wm.  IIL  c.  7,  provides  by  b.  2 
and  3  specific  penalties  for  this  offence,  to  be  levied  by  distress  after  summary 
conviction  by  a  justice  ;  yet  by  the  first  section,  the  offence  is  declared  to  be- 
come a  common  nuisance  ;  therefore  it  may  be  indicted  as  such,  either  at  com- 

231 


Digitized  by 


Google 


(680)  '  OFFENCES  AGAINST  SOCIETY. 

the  said  State,  on  foot  and  with  their  horses,  carts,  and  carriages 
to  go,  return,  ride,  pass,  and  repass,  and  labor,  at  their  free  will 
and  pleasure,  wrongfully,  unlawfully,  and  injuriously  did  fire  cer- 
tain fireworks  called  rockets,  serpents,  and  Roman  candles, 
whereby  the  said  public  street  Sind  common  highway  was  then 
and  there  greatly  obstructed,  and  divers  good  citizens  of  the  said 
State  then  and  there  standing,  being,  passing,  and  repassing  in 
and  along  the  said  last  mentioned  public  street  and  common 
highway,  were  then  and  there  greatly  terrified  and  put  in  great 
peril  and  danger  of  bodily  harm,  and  could  not  then  go,  return, 
pass,  and  repass,  on  foot  and  with  their  horses,  coaches,  carts, 
and  carriages,  in  and  along  the  said  last  mentioned  public  street 
and  common  highway,  as  they  ought  to  have  done,  and  had  been 
used  and  accustomed  to  do,  and  otherwise  might  and  would  have 
done ;  to  the  great  terror,  alarm,  danger,  and  common  nuisance 
of  all  the  good  people  of  the  said  State  in  and  near  the  said  pub- 
lic street  and  highway  inhabiting  and  residing,  and  of  all  others 
the  good  people  of  the  said  State  there  standing,  being,  and 
passing,  in  contempt  of  the  said  State  and  its  laws,  to  the  evil 
example,  &c.,  against,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chapter  3.) 

(680)  For  keeping  a  pond  of  stagnant  water  in  a  city. 

That  J.  P.,  L  Z.,  and  H.  H.,  all  late  of,  &c,  gentlemen,  on, 
&c.,  and  at  divers  days  and  times,  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  with  force  and  arms,  &c.,  at  the 
city  aforesaid,  and  within  the  jurisdiction  of  this  court,  then  and 
there  unlawfully  and  knowingly(Ai)  did  keep  and  permit  to  be 
and  remain,  in  and  upon  a  certain  lot  or  piece  of  ground  to  them 
the  said  J.,  I.,  and  H.  belonging,  and  in  their  possession  then  and 
there  being,  situate  near  and  adjoining  the  public  streets  in  the 
said  city,  to  wit.  Mulberry  Street  and  Eighth  Street,  a  certain 
pond  of  putrid,  filthy,  noxious,  and  stagnant  water,  one  hundred 
yards  in  circumference,  by  and  from  which  divers  hurtful,  per- 

mon  law  or  under  the  statute.    R  v.  Harris,  4  T.  R.  202 ;  1  Saond.  135,  n.  (4). 
The  making,  selling,  throwing,  or  permitting  to  be  thrown  from  any  house, 
making,  or  selling  any  moulds  for  making,  or  aiding  in  making  any  fireworks, 
are  all  declared  to  be  offences  by  the  different  sections  of  the  statute. 
(A^)  As  to  scienter  in  such  cases,  see  Stein  v.  State,  37  Ala.  123. 
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nicioas,  and  unwholesome  smellsi  on  the  day  and  during  the  time 
aforesaid,  did  and  doth  arise,  and  the  air  was  and  yet  is  thereby 
greatly  corrnpted  and  infected,  to  the  great  damage  and  common 
naisance,  not  only  of  all  the  subjects  of  this  commonwealth  there 
resident  and  dwelling,  but  also  of  all  the  subjects  of  this  com- 
monwealth passing  and  repassing,  &c. 

(681)  For  placing  a  quantity  offoiU  liquor j  called  "  retums^^^  in  the 

highway.{i) 

That  A.  B.,  the  day  of  in  the  year,  &c.,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  did  discharge 
out  of  the  still-house  of  him  the  said  A.  B.,  lying  and  being  in 
the  coanty  aforesaid,  into  the  road,  &c.,  a  quantity  of  foul  and 
nauseous  liquor  called  *'  returns,"  to  the  great  damage  and  com- 
mon nuisance  of  all  the  good  citizens  of  this  commonwealth,  and 
against,  &oc    ( Conclude  as  in  book  1,  chapter  3.) 

(682)  For  laying  dung  near  a  public  street^  whereby  the  air  was  in- 

fected  and  inhabitants  annoyed.{j) 

That  A.  B.,  late  of,  &c.,  on,  &;c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, with  force  and  arms,  at,  &c.,  aforesaid,  to  wit,  in  a  certain 
common  and  public  highway  there,  caUed  B.'s  wharf,  unlawfully 
and  injuriously  did  put,  place,  and  leave,  and  caused  and  pro- 
cured to  be  put,  placed,  and  left,  divers  large  quantities  of  dung 
and  filth,  whereby  divers  noxious  and  unwholesome  smells  from 
the  said  dung  and  filth  did  then  and  there  arise,  and  thereby  the 
air  there  became  and  was  greatly  corrupted  and  infected ;  to  the 
great  damage  and  common  nuisance  not  only  of  all  the  good 
people  of  the  said  State,  inhabiting  and  residing  near  the  place 
where  the  said  dung  and  filth  was  so  put,  placed,  and  left  as 
aforesaid,  but  also  of  all  other  good  people  of  the  said  State  in, 
by,  and  through  the  said  highway,  and  near  the  place  aforesaid, 
going,  returning,  passing,  and  repassing,  and  against,  &c.  ( Cbif- 
dude  as  in  hook  1,  chapter  3.) 

(0  Drawn  by  William  Bradford,  Esq. 
(/)  Dickinson's  Q.  S.  6th  ed.  427. 

288 


Digitized  by 


Google 


(684)  OFFENCES  AGAINST  SOaETT. 

(683)  For  letting  woffons  stand  in  the  public  street^  90  as  to  tMem- 
mode  pa%Benger%.{h) 
That  A.  B.,  late  of,  &c.,  before  and  at  the  times  hereafter  men- 
tioned, was  and  still  is  a  proprietor  of  divers  wagons  for  convey- 
ance for  hire  of  goods  and  merchandise  to  and  from  E.,  and 
being  such  proprietor,  he  the  said  A.  B.,  on,  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of 

in  the  year  aforesaid,  in  the  parish  of  in  the  county  afore- 

.  said,  without  just  cause  or  excuse,  but  wrongfully  and  unjustly 
did  cause  and  permit  divers,  to  wit,  twenty,  wagons,  to  stand  and 
remain  for  a  long  time,  to  wit,  ten  hours  on  each  day,  before  his 
warehouse,  situate  in  a  public  street  and  highway  called  in 

the  parish  aforesaid,  in  the  county  aforesaid,  and  divers  cumbroas 
and  other  parcels  which  had  been  conveyed  or  were  intended  to 
be  conveyed  in  such  wagons,  to  lie  during  such  time  scattered 
about  such  public  street;  to  the  common  nuisance,  great  hinder- 
ance,  impediment,  and  annoyance  of  all  the  good  people  of  the 
said  State,  passing  and  repassing  such  streets,  &c. 

Second  count. 

(That  the  defendant  permitted  divers  wagons  to  stand  in  the 
public  street  and  highway,  and  there  to  remain  before  his  ware- 
house for  a  long  and  unreasonable  time,  by  which  the  people 
of  the  said  State  were,  during  that  time,  much  impeded  and 
obstructed,  &c.) 

(684)  For  placing  casks  in  the  highway. 

That  A.  B.,  late,  &c.,  on,  &g.,  at,  &c.,  with  force  and  arms,  kc^ 
in  and  upon  a  certain  road  and  highway  called  in  the  town- 

ship and  county,  &c.,  the  said  road  then  being  a  common  road 
and  highway  for  all  the  citizens  of  this  commonwealth  to  go, 
pass,  and  travel,  at  their  will,  with  their  horses,  carts,  and  ca^ 
riages,  ten  wooden  casks  unlawfully  and  injuriously  did  put, 
place,  and  cause  to  be  put  and  placed,  and  that  the  said  ten 
wooden  casks,  by  the  said  J.  B.  in  the  common  road  and  high- 
way put  and  placed,  and  caused  to  be  put  and  placed,  from  the 
day  of  in  the  year  aforesaid,  to  the  day  of 

(h)  Dickinson's  Q.  S.  6tli  ed.  421. 
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in  the  month  and  year  aforesaid,  in  the  county  aforesaid,  the  said 
J.  B.  did  voluntarily  permit  to  be  and  remain. 

By  reason  whereof  the  common  road  and  highway  aforesaid, 
for  all  the  time  aforesaid,  at  the  county  aforesaid,  was  so  ob- 
structed that  the  good  citizens  of  this  commonwealth,  in  and 
along  the  said  road  and  highway,  about  their  necessary  business, 
with  their  horses,  carts,  and  carriages  could  not  go,  pass,  and 
travel  so  freely  as  of  right  they  ought,  to  the  great  damage  and 
common  nuisance  and  hinderance  of  all  the  citizens  of  this  com- 
.monwealth  in  and  along  the  said  road  passing,  &c.,  to  the  evil 
example,  &c,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(685)  For  leaving  open  an  area  on  foot  pavement  in  a  8treet{l) 

(Describe  a  public  way  as  in  674.)  And  that  A.  B.,  late  of, 
&c^  on,  &c.,  with  force  and  arms,  at,  &c.,  in  a  certain  part  of  the 
said  common  highway  and  public  street  there,  to  wit,  in  the  foot 
pavement  of  the  said  street,  before  the  dwelling-house  of  him 
the  said  A.  B.,  unlawfully  and  injuriously  did  leave  open  a  cer- 
tain area  of  the  length  of  and  of  the  breadth  of  be- 
longing to  him  the  said  A.  B.,  without  putting  or  placing,  or 
causing  to  be  put  and  placed,  any  rails  or  other  fence  to  inclose 
the  same ;  and  he  the  said  A.  B.  from,  &c.,  until,  &c.,  at,  &c., 
the  said  area  so  as  aforesaid  being  in  the  said  foot  pavement  of 
the  said  common  highway  and  public  street,  unlawfully  and  in- 
juriously did  cause,  permit,  and  suffer  to  be,  remain,  and  con- 
tinue open,  by  reason  and  means  whereof  the  good  people  of  the 
said  State,  during  the  time  aforesaid,  could  not,  nor  yet  can  go, 
return,  and  pass  on  foot  in,  by,  and  through  the  said  common 
highway  and  public  street,  and  as  they  were  used  and  accus- 
tomed and  were  wont  and  ought  to  do,  without  great  peril  and 
danger  of  their  lives;  to  the  great  damage  and  common  nuisance 
of  all,  &C.,  in,  by,  and  through,  &c.,  going,  returning,  and  passing 
on  foot,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

I  (686)  For  laying  dirt  in  a  footway. {m) 

That  P.  B.,  late  of,  &c.,  with  force  and  arms,  at,  &c.,  aforesaid, 
in  a  certain  common  footway  there,  leading  from  that  part  of  N. 
Green  which  is  in  the  parish  aforesaid,  in  the  county  aforesaid, 

(0  Diddnson'B  Q.  S.  6th  ed.  419.  (m)  lb.  420. 
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towards  and  unto  the  parochial  church  of  the  same  parish  in  the 
said  county,  did  unlawfully  and  injuriously  put,  place,  and  lay, 
and  cause  to  be  put,  placed,  and  laid,  two  cartloads  of  dirt  and 
other  filth  in  the  said  footway,  from  the  said,  &c.,  until  the  day 
of  the  taking  of  this  inquisition,  at,  &c.,  aforesaid,  and  the  sane 
on,  &a,  at,  &c.,  unlawfully  and  injuriously  did  permit  and  suffer 
to  be  and  remain,  by  reason  whereof  the  footway  aforesaid,  dol- 
ing the  time  aforesaid,  was  and  yet  is  greatly  obstructed  aod 
straitened,  so  that  the  said  people  of  the  said  State  through  the 
same  footway  could  not,  during  the  time  aforesaid,  nor  yet  cao 
go,  return,  pass,  repass,  and  labor  as  they  ought  and  were  ivoot 
to  do;  to  the  common  nuisance  and  great  damage,  &c^  aod 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(687)  For  keeping  a  ferocioiLS  dog. 

That  A.  B.,  late,  &c.,  on,  &g.,  at,  &c.,  and  on  divers  other  dajs 
and  times,  with  force  and  arms,  near  unto  the  common  highway, 
and  in  and  near  the  public  streets  there,  unlawfully  and  know- 
ingly did  keep,  and  still  doth  keep,  a  certain  dog,  of  a  ferocious 
and  furious  nature,  and  the  said  dog,  on  the  day  and  year  afore- 
said, and  on  the  said  other  days  and  times,  at  the  county  afore- 
said, near  unto  the  common  highway,  and  in  and  near  the  public 
streets,  then  and  there  unlawfully  and  knowingly  did  permit  aod 
suffer,  and  still  doth  permit  and  suffer,  to  go  unmuzzled  and  at 
large,  by  reason  whereof  the  good  people  of  this  commonwealth, 
and  the  citizens  of  the  county  of  on  the  day  and  year 

aforesaid,  and  on  the  said  other  days  and  times,  at  the  counfy 
aforesaid,  could  not,  nor  can  they  now  go,  return,  pass,  and  labor 
in  and  through  the  said  common  highway  and  public  streets, 
without  great  danger  and  hazard  of  being  bit,  maimed,  and  torn 
by  the  said  dog,  and  losing  their  lives,  to  the  great  damage,  ter- 
ror, and  common  nuisance  of  all  the  people  and  citizens  aforesaid, 
in,  by,  and  through  the  said  common  highway  and  public  streets 
then  going  and  returning,  passing,  repassing,  and  laboring,  to  the 
evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ier  3.) 
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(688)  jRw  profane  noearing  in  a  public  street. (n) 
That  A.  B^  being  an  evil  disposed  person,  &;c.,  did,  in  the 
public  street  of  Jefferson,  profanely  curse  and  swear,  and  take 
the  name  of  Ood  in  vain,  to  the  evil  example,  &c.,  and  to 
the  common  nuisance  of  the  good  citizens  of  the  State,  and 
against,  &c. 

(689)   JPar  obstructing  tawnways  in  Massachusetts^  under  Stat,  of 
1786,  eh.  67,  §  7,  and  1786,  ch.  81,  §  Q.(o) 

That  A.  B.,  of,  &c.,  laborer,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  taking  of  this  inquisition,  at,  &c., 
with  force  and  arms,  in  and  upon  a  certain  townway  there  legally 
laid  out,  accepted,  and  established  as  a  townway  in  the  said 
town  of  S.  (which  way  leads  and  extends  from  the  dwelling- 
boase  of  G.  H.  to  the  dwelling-bouse  of  J.  K.  in  the  said  town 
of  S.),  did  aniawfully  and  injuriously  put,  place,  and  erect  a  cer- 
tain fence,  in  and  upon  and  across  the  highway  aforesaid ;  and 
the  same  fence  did  then  and  there  unlawfully  and  injuriously 
continue  and  suffer  to  remain,  from  the  said  day  of 

(n)  Taylor,  C.  J.  —  "  It  was  held,  in  the  case  of  the  State  v.  Waller,  that  if 
the  offence  with  which  the  defendant  then  stood  charged  had  been  laid  as  a 
common  nuisance,  and  the  jory  had  so  found  it,  the  judgment  would  have  been 
supported.  Drunkenness  and  profane  swearing  are  placed  on  the  same  footing 
bv  die  Act  of  1741,  ch.  30,  and  where  committed  in  single  acts,  may  be  punished 
summarily  by  a  justice  of  the  peace.  But  where  Uie  acts  are  repeated,  and  so 
public  as  to  become  an  aimoyance  and  inconvenience  to  the  citizens  at  large,  no 
reason  is  perceived  why  they  are  not  indictable  as  conunon  nuisances.  Several 
offences  are  stated  in  the  books  as  so  indictable,  though  not  more  troublesome 
to  the  public  than  the  one  before  us.  A  common  scold  is  indictable  as  a  com- 
mon nuisance ;  and  with  equal,  if  not  stronger  reason,  I  should  think,  a  common 
profane  swearer  may  be  so  considered."     State  v.  Ellar,  1  Dev.  267,  268. 

(o)  Com.  V.  Gowen,  7  Mass.  878.  This  indictment  was  contested  on  two 
grounds :  first,  that  no  indictment  lies  for  an  obstruction  to  a  townway,  which  it 
was  urged  waa  distinguishable  from  a  public  highway  by  being  merely  for  the 
accommodation  of  the  people  of  the  town ;  and  secondly,  because  the  continu- 
ance of  the  nuisance  was  not  averred  to  be  with  force  and  arms.  These  latter 
words,  however,  all  the  courts  have  now  concurred  in  treating  as  superfluous  in« 
ereiy  case  (Wh.  C.  L.  §  403),  and  the  first  point  was  not  seriously  pressed. 
The  spirit  of  the  rullDg  in  Besp.  v.  Arnold  (3  Yeates,  423)  is,  that  a  road  to 
which  the  public  has  access,  even  though  it  may  be  technically  called  a  private 
Toad,  is  to  be  protected  from  obstruction  by  indictment. 
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to  the  day  of  the  finding  of  this  bill ;  whereby  the  way  aforesaid, 
for  and  during  the  whole  time  aforesaid,  was  wholly  obstracted, 
80  that  the  citizens  of  the  conimonwealth  were  prevented  from 
passing  and  repassing,  and  using  the  said  way,  as  they  have  a 
right  and  have  been  wont  to  do ;  to  the  great  injury  and  com- 
mon nuisance  of  all  the  citizens  of  said  commonwealth  having 
occasion  to  pass,  repass,  and  use  the  way  aforesaid,  against,  &<^ 
and  contrary,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(690)  For  blocking  up  the  great  square  of  a  town-house  in  Petmsgl 

vania.{p) 

That  for  a  long  time  ago,  before  and  until  the  time  of  the  ob- 
struction and  nuisance  hereinafter  mentioned,  there  was,  and  still 
of  right  ought  to  be,  a  certain  eommon  and  public  highway  in 
the  borough  of  Bedford,  and  county  aforesaid,  commonly  called 
and  well  known  by  the  name  of  the  public  and  great  square  of 
said  borough,  for  all  good  citizens  of  this  commonwealth  to  go, 
return,  pass,  repass,  and  ride  and  labor,  on  foot  and  on  horseback, 
and  with  their  cattle  and  carriages  at  their  free  will  and  pleasure, 
and  that  on,  &c.,  a  certain  house,  erection,  and  building  made  of 
bricks,  mortar,  and  other  materials,  had  been  built  and  erected 
by  certain  persons  to  the  jurors  aforesaid  as  yet  unknown,  which 
said  house,  erection,  and  building  took   in,  encroached  upon, 
stopped  up,  and  obstructed  a  certain  part  of  the  aforesaid  com- 
mon and  public  highway  called  the  public  and  great  square  of 
said  borough,  being  in  length  thirty-nine  feet  and  upwards,  and 
in  breadth  twenty-one  feet  and  upwards,  whereby  the  said  public 
and  common  highway  was  obstructed  and  stopped  up,  so  that 
the  good  citizens  of  this  commonwealth  could  not,  with  their 
cattle  and  carriages,  on  foot  and  on  horseback,  go,  return,  pass 
and  repass,  ride  and  labor,  at  their  free  will  and  pleasure,  as  they 
had  been  accustomed  to  do ;  and  that  G.  W.  B.  and  J.  W.  D., 
late  of  the  said  county,  yeomen,  the  said  erection  and  building 
so  as  aforesaid  built  and  erected,  and  as  aforesaid  taking  in,  en- 
croaching upon,  stopping  up,  and  obstructing  a  certain  part  of 
the  aforesaid  common  and  public  highway,  on,  &c.,  and  from  that 
time  until  the  day  of  taking  this  inquisition,  with  force  and  arms, 
at  the  borough  of  Bedford,  in  the  county  aforesaid,  and  within 
(p)  Com.  V,  Bowman,  3  Barr,  203. 
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the  jurisdiction  of  this  court,  unlawfully  and  injuriously  did  keep, 
maintain,  and  continue,  and  still  doth  keep,  maintain,  and  con- 
tinue, whereby  the  said  common  and  public  highway,  during  the 
time  aforesaid,  hath  been  and  yet  is  obstructed  and  stopped  up, 
so  that  the  good  citizens  of  this  commonwealth  during  all  that 
time,  have  been  and  yet  are  obstructed  and  hindered  in  going 
and  returning,  passing  and  repassing,  riding  and  laboring,  on  foot 
and  on  horseback,  with  their  cattle  and  carriages,  at  their  free 
will  and  pleasure,  in  and  along  the  said  common  and  public 
highway,  as  they  had  been  used  and  accustomed  to  do ;  to  the  . 
great  damage  and  common  nuisance  of  all  the  good  citizens  of 
this  commonwealth  in  and  along  the  said  public  and  common 
highway  going,  returning,  passing,  repassing,  riding,  and  labor- 
ing, on  foot  and  on  horseback,  and  with  cattle  and  carriages,  &c. 
(Conclude  as  in  prior  counts.) 

(691)  Far  erecting  a  wooden  building  on  public  square  of  a  village 

in  Vermont.{q) 

That  A,  B.,  &c.  on,  &c.,  with  force  and  arms,  at,  &c,  did  un- 
lawfully and  injuriously,  in  and  upon  a  certain  public  square,  and 
in  the  common  highway  there,  called  the  public  square,  situate  in 
the  village  of  St.  A.,  in  the  County  of  F.,  lying  east  of  and  ad- 
joining the  stage  road  leading  through  the  village  of  St  A.,  put, 
place,  and  set  up,  and  caused  to  be  put,  placed,  and  set  up,  one 
large  wooden  building,  forty  feet  and  upwards  in  length,  and 
thirty  feet  and  upwards  in  breadth ;   and  the  said  building  so 
as  aforesaid  put,  placed,  and  set  up  in  and  upon  the  aforesaid 
pablic  square  and  common  highway,  he  the  said  A.  B.,  upon 
and  from  the  said  twenty-eighth  day  of  May,  A.  D.  one  thousand 
eight  hundred  and  twenty-eight,  till  the  present  time,  with  force 
and  arms,  unlawfully  and  injuriously  hath  upheld,  maintained, 
and  continued,  and  still  doth  uphold,  maintain,  and  continue, 
whereby  the  said  public  square  and  common  highway,  on,  &c., 
and  during  all  that  time,  was  and  has  been  greatly  obstructed^ 
narrowed,  and  straitened,  so  that  the  citizens  of  this  State,  in 
and  upon  and  through  said  public  square  and  common  highway, 
all  that  time  could  not,  nor  can  now  go,  return,  pass,  and  repass 
as  they  ought  and  were  accustomed  to  do ;  to  the  great  damage 
(q)  State  v,  Wilkinson,  2  Vt.  480. 
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and  nuisance  of  all  the  citizens  of  this  State  going  and  letarn- 
ing,  passing  and  repassing,  in  and  upon  and  through  the  said 
public  square  and  common  highway,  and  against,  &c.  ( Ooncbuk 
as  in  book  1,  chapter  3.) 

(692)  Far  thramng  dirt  upon  a  public  lot{r) 

That  A.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  and  from  that  day 
until  the  taking  of  this  inquisition,  at,  &c.,  with  force  and  arms, 
&c.,  unlawfully  and  obstinately  did  place,  put,  and  keep,  and 
•caused  to  be  placed,  put,  and  kept,  on  a  certain  lot  or  piece  of 
ground^situate,  lying,  and  being  at  the  corners  of  Spruce,  Front, 
and  Dock  streets,  in  the  said  city,  and  near  and  adjoining  to  the 
public  streets  and  highways,  to  wit,  Spruce,  Front,  and  Bock 
streets,  in  the  said  city,  and  also  near  the  dwelling-houses  of 
divers  citizens  of  this  commonwealth,  certain  large  quantities,  to 
wit,  one  hundred  cartloads,  of  filth,  dung,  manure,  dirt,  excre- 
ment, and  scrapings  from  the  surface  of  the  wharves,  gutters,  and 
streets  in  the  said  city,  whereupon  divers  fetid,  noisome,  bartfal, 
pernicious,  and  unwholesome  smells,  on  the  days  and  times 
aforesaid,  did  and  still  do  arise  and  proceed,  whereby  the  air 
there  was  and  still  is  corrupted,  fetid,  and  infected,  and  the 
healths  of  the  liege  citizens  of  this  commonwealth  there  inhabit- 
ing, residing,  and  passing  have  been  and  still  are  endangered 
and  impaired,  to  the  great  damage  and  common  nuisance  of  all 
citizens  of  this  commonwealth  there  inhabiting,  residing,  and 
passing,  to  the  evil  example,  &c.,  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

(693)  For  stopping  an  ancient  watercourse^  whereby  the  water  over- 
flowed the  adjoining  highway^  and  damaged  the  same.{s) 

That  P.  Q,,  late  of,  &a,  on,  &c.,  with  force  and  arms,  at,  &c, 
a  certain  ancient  watercourse  adjoining  to  a  common  public 
highway,  within  the  same  parish,  leading  from  the  said  town  of 
EL}  in  the  county  aforesaid,  towards  and  into  the  city  of  G.,  in 
the  Ck)unty  of  G.  aforesaid,  with  gravel  and  other  materials,  un- 
lawfully and  injuriously  did  obstruct  and  stop  up,  and  the  said 

(r)  This  indictment  was  framed  in  1810,  b/  P.  A.  Browne,  Esq.,  then  proBO- 
cuting  attorney  in  Philadelphia. 
(s)  Dickinson's  Q.  S.  6th  ed.  419.    See  for  another  form  for  same,  696. 
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watercourse  so  as  aforesaid  obstructed  and  stopped  up,  from,  &x$., 
aforesaid,  until  the  day  of  the  taking  of  this  inquisition,  at,  &c., 
aforesaid,  unlawfully  and   injuriously  did  continue,  by  reason 
whereof  the  rain  and  waters  that  were  wont  and  ought  to  flow 
and  pass  through  the  said  watercourse,  on  the  same  day  and  year 
aforesaid,  and  on  divers  other  days  and  times  afterwards,  between 
that  day  and  the  day  of  the  taking  of  this  inquisition,  did  over- 
flow and  remain  in  the  said  common  highway  there,  and  thereby 
the  same  was  and  yet  is  greatly  hurt,  damaged,  impaired  and 
spoiled,  so  that  the  good  people  of  the  said  State,  through  the 
same  way,  with  their  horses,  coaches,  carts,  and  carriages,  then 
and  on  the  said  other  days  and  times  could  not,  nor  yet  can 
go,  return,  pass,  repass,  ride,  and  labor,  as  they  ought  and  were 
wont  to  do  ;  to  the  great  damage  and  common  nuisance  of  edl 
the  good  people  of  the  said   State  through  the  same  highway 
going,  returning,  passing,  repassing,  riding,  and  laboring,  and 
against,  &c.     (  Conclude  as  in  book  1,  chapter  3.) 

(693)  Far  diverting  a  watercourse  running  into  m  public  pond  or 

reservoir, (t) 

That  from  time  whereof,  &c.,  there  has  been  and  still  is  a  com- 
mon watercourse,  near  a  certain  place  called  F.,  within  the 
Parish  of  B.,  in  the  said  CJounty  of  L.,  which  continually  dur- 
ing all  the  said  time,  at  all  times  of  the  year,  hath  run  and  been 
Qsed,  and  accustomed  and  of  right  ought,  without  any  obstruc- 
tion or  impediment,  to  run  out  of  a  certain  place  called  the  Great 
Wash,  situate  and  being  in  the  parish  of  S.,  in  the  county  afore- 
said, into  and  along  the  common  highway  there,  leading  from 
to  and    into   a  certain   pond  and  reservoir,  in 

the  said  common  highway  there,  and  from  the  said  pond, 
and  reservoir  into  the  lands  of  H.  D.,  at  which  said  water- 
course, pond,  and  reservoir,  the  inhabitants  of  the  said  parish 
of  B.,  and  all  other  the  citizens  of  the  said  State,  in  and  through 
the  said  common  highway  passing  and  repassing,  all  the 
said  time  have  used,  and  of  right  been  accustomed  to  water 
their  horses  and  other  cattle  at  their  free  will  and  pleasure. 
And  the  jurors,  &c.,  present  that  P.  Q.,  late  of,  &c.,  on,  &c,, 
at,&c.,  aforesaid,  in  and  across  the  said  watercourse,  in  the  said 
(0  Dickinson's  Q.  S.  6th  cd.  420. 
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highway  there,  a  certain  mound,  bank,  or  dam  did  then  and  there 
make,  erect,  and  build,  and  the  same  did  raise  so  high,  that  the 
said  water  in  its  said  ancient  course  was  obstructed,  and  into  the 
said  pond  and  reservoir  did  not  run  as  it  was  used  and  accas- 
tomed  and  ought  to  do,  so  that  the  inhabitants  of  the  said 
parish,  and  all  other  the  said  citizens  of  the  said  State,  in  and 
through  the  said  common  highway  passing  and  repassing,  were 
and  still  are  deprived  of  the  use  of  the  said  pond  and  reser- 
voir of  water  for  their  cattle,  and  hindered  from  enjoying  the 
same  as  they  ought  and  were  wont  to  do ;  to  the  great  dam- 
age and  common  nuisance,  not  only  of  all  the  inhabitants  of  the 
said  parish  of  B.,  but  of  all  other  the  citizens  of  the  said  State, 
in  and  through  the  said  common  highway  passing  and  going, 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(695)  Far  obstructing  a  watercourse  called  "  Peg\  BunJ^(u) 

That  S.  6.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &;c.,  unlawfully 
and  injuriously  did  put  and  place  divers  quantities  of  earth, 
gravel,  and  otfier  materials  on  a  piece  of  land  adjoining  the 
public  highway,  and  near  a  certain  ancient  watercourse  called 
Peg's  Run,  there  being,  and  the  same  from  the  year  and  day 
aforesaid,  to  the  day  of  taking  this  inquisition,  did  and  yet 
doth  injuriously  and  unlawfully  continue,  by  reason  whereof  the 
rain  and  waters  which  were  wont  and  ought  to  flow  and  pass 
to  and  through  the  same  watercourse,  on  the  said  first  men- 
tioned day  and  year,  and  at  divers  other  days  and  times  after- 
wards between  that  day  and  the  taking  of  this  inquisition,  did 
overflow  and  remain  on  the  said  piece  of  ground,  and  then  and 
there,  and  at  the  .said  days  and  times,  did  become  stagnant, 
putrid,  and  noxious,  fro.rn  whence  unwholesome  damps,  fogs,  and 
smells  did  arise,  whereby  the  air  was  greatly  corrupted  and  in- 
fected, to  the  great  damage  and  common  nuisance  of  the  liege 
citizens  of  this  commonwealth  dwelling  thereabouts,  and  all 
others  passing  and  repassing  on  the  said  highway  and  near  the 
said  stagnant  waters,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(u)  Framed  by  Mr.  Bradford  in  17S4.    "Peg's  Run  "  was  on  the  course  of 
the  present  Dock  Street. 
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Second  count. 

That  the  said  S.,  on,  &c.,  at,  &c.,  unlawfully  and  injuriously 
a  certain  ancient  watercourse  called  Peg's  Run,  with  earth,  gravel, 
and  other  materials  did  obstruct  and  stop  up,  by  reason  whereof 
the  rains  and  waters  that  used  to  flow  through  the  same  water- 
course did  overflow  the  adjacent  lands,  and  remain  and  become 
putrid,  stagnant,  and  noxious,  and  did  send  forth  unwholesome 
and  infectious  damps,  fogs,  and  smells,  whereby  the  air  was 
greatly  corrupted  and  infected,  to  the  great  damage,  &c.,  and 
against,  &c.     (  Conclude  as  in  book  1,  chapter  3.) 

(696)  For  permitting  waters  of  a  mill  to  overflow.{v) 

That  A.  B.,  "  being  possessed  of  a  certain  mill  and  mill-dam 
with  their  appurtenances,  situate  near  and  adjacent  to  a  certain 
common  highway  and  public  road,  and  the  dwelling-houses  of 
divers  of  the  good  citizens  of  this  commonwealth,"  did,  on,  &c., 
and  on  divers  days  before  and  since,  unlawfully  and  injuriously 
permit  the  water  of  the  mill-pond  to  overflow  the  adjacent  lands, 
as  well  of  others  as  his  own,  and  also  the  public  road  or  high- 
way, by  means  whereof  the  land  so  overflowed  was  rendered  and 
kept  marshy,  and  filled  and  covered  with  noxions  weeds  and 
putrid  vegetation,  whereby  the  air  became  corrupted  and  infected, 
to  the  great  damage  and  common  nuisance,  &c. 

(697)  For  obstructing  an  ancient  watercourse^  whereby  a  public  high- 
way  was  overflowed  and  spoiled.{w) 

That  P.  A.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  a  certain 
ancient  watercourse  called  the  Raystown  branch  of  Juniata,  and 
a  certain  other  ancient  watercourse  called  Danning's  Creek,  which 
said  ancient  watercourse  called  the  Raystown  branch  of  Juniata, 
ranning  from  Londonderry  township,  in  the  county  aforesaid, 
and  which    said  ancient  watercourse   called  Danning's  Creek, 

(p)  This  count  was  sustained  in  Virginia,  on  demurrer,  in  Stephen  v.  Com., 
2  Ldgh,  759.     See  ante,  698. 

(it)  R.  v.  Arnold,  3  Yeates,  417.  This  indictment  was  sustained  by  Yeates 
and  Smith,  Justices,  at  a  Circuit  Court  in  Bedford,  1802.  It  was  held  that  it 
was  not  necessary  to  state  how  far  in  length  or  breadth  the  water  stood  on  the 
road    See  ante,  693. 
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running  from  St.  Clair  township,  in  the  county  aforesaid,  and 
uniting  in  and  running  through  Bedford  township,  in  the  county 
aforesaid,  and  running  between  the  said  townships  of  London- 
derry and  St.  Clair  and  the  township  of  Hopewell,  in  the  said 
county,  across  and  through  w^hich  the  commonwealth's  highway, 
or  a  road  leading  from  the  town  of  Bedford,  in  the  county  afore- 
said, towards  and  unto  the  crossings  of  Juniata,  in  the  county 
aforesaid,  was  laid  out  in  due  form  of  law,  did  obstruct  and  stop 
up,  and  the  said  watercourses  so  as  aforesaid  obstructed  and 
stopped  up,  from  the  said,  &c.,  until  the  day  of  the  taking  of 
this  inquisition,  at  the  township  of  Bedford,  in  the  county  afore- 
said, unlawfully  and  injuriously  hath  continued  and  still  doth 
continue,  by  reason  whereof,  the  rain  and  waters  that  were  wont 
and  ought  to  ilow  and  pass  through  the  said  watercourses,  on 
the  same  day  and  year,  and  divers  other  days  and  times  after- 
wards between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, did  overflow  and  remain  in  the  commonwealth's  highway 
or  road  aforesaid,  in  the  township  of  Bedford  aforesaid,  and 
thereby  the  same  highway  or  road  was  and  yet  is  greatly  hurt 
and  spoiled,  so  that  the  liege  citizens  of  the  commonwealth, 
through  the  same  highway  or  road,  with  their  horses,  coaches, 
carts,  and  carriages,  then  and  at  other  days  and  times,  could  nor 
yet  can  go,  return,  pass,  ride,  and  labor,  as  they  ought  and  were 
wont  to  do,  to  the  great  damage  and  common  nuisance  of  ail 
the  liege  citizens  of  the  commonwealth  through  the  same  high- 
way or  road  going,  returning,  passing,  riding,  and  laboring,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(698)  For  erecting  a  dam  an  a  navigable  river. {x) 

That  defendant  on,  &c.,  at,  &c.,  did  erect  and  build,  set  up, 
repair,  and  maintain  a  certain  dam,  of  the  length  of  one  hundred 
feet,  of  the  breadth  of  twelve  feet,  and  of  the  height  of  six  feet, 

{x)  Com.  V.  Church,  1  Barr,  105.  This  indictment  was  quashed  by  the 
Quarter  Sessions  of  Dauphin  County,  on  the  ground  that  the  proceeding  was 
not  in  accordance  with  the  Act  of  22d  March,  1803,  which  prescribed  the  only 
method  by  which  such  a  nuisance  could  be  abated.  The  judgment  was  rerersed 
by  the  Supreme  Court,  which  held,  that  a  dam  in  a  stream  which  was  a  high- 
way, was  prima  facie  indictable  as  a  nuisance,  not  in  subordination  to  the  Act 
of  1803,  but  according  to  the  course  of  the  common  law.  This  indictment, 
however,  was  not  examined  in  anj  other  aspect 
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in  the  River  Swatara,  in  the  township  of  Lower  Swatara,  in  the 
county  aforesaid,  and  in  that  part  of  said  river  declared  by  an 
act  of  assembly  of  the  Commonwealth  of  Pennsylvania  a  pub- 
lic stream  and  common  highway,  within  and  across  a  part  of  the 
said  Biver  Swatara,  within  the  township  of  Lower  Swatara,  and 
the  county  aforesaid,  by  means  of  which  the  navigation  and  free 
passage  of,  in,  through,  along,  and  upon  said  River  Swatara  is 
greatly  obstructed ;  and  the  said  dam  so  as  aforesaid  erected, 
bnilt,  and  set  up,  did  repair,  maintain,  and  continue  from  the 
said,  &c.,  until  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at  the  township  and  county  aforesaid,  and  the 
same  dam  does  still  keep  up,  maintain,  and  continue,  to  the 
great  damage  and  common  nuisance,  obstruction,  and  impedi- 
ment of  all  the  good  citizens  of  this  commonwealth  passing  and 
navigating  on  and  through  the  said  public  stream  and  highway, 
with  their  arks,  craft,  boats,  and  vessels  about  their  necessary 
business,  with  their  goods  and  chattels  and  merchandise,  con- 
trary, &c.,  to  the  evil  example,  &c.,  and  against,  &c.  (Conclude 
as  in  book  1,  chapter  3.) 

(699)  For  erecting  obstructions  on  a  navigable  river. (y) 

That  a  certain  part  of  the  river  situate  and  being  be- 

tween and  and  also  wholly  situate  and  being  in  the 

said  county  of  is,  and  from  time  whereof  the  memory  of 

man  is  not  to  the  contrary,  hath  been  an  ancient  river,  and  an 
ancient  and  common  highway  for  all  the  citizens  of  said  com- 
monwealth with  their  ships,  lighters,  boats,  and  other  vessels  to 
navigate,  sail,  row,  pass,  and  repass,  and  labor  at  their  will  and 
pleasure,  without  any  impediment  or  obstruction  whatever.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  A.  B.,  late  of,  &c.,  at,  &c.,  fisherman,  on,  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at,  &c.,  in  the  said  county  of 
unlawfully,  wilfully,  and  injuriously  did  erect,  place,  fix,  put,  and 
set  in  the  said  river  and  ancient  and  common  highway  there,  a 
certain  (here  describe  the  obstruction  according'  to  the  fact),  and 
that  the  said  A.  B.,  from  the  day  and  year  first  aforesaid,  hith- 
erto, at,  &c.,  aforesaid,  the  said  unlawfully,  wilfully,  and 
(y)  Taken  by  Mr.  Davis,  Prec.  190,  from  2  Stark.  661. 
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injuriously  hath  continued,  and  still  doth  continue  so  erected, 
placed,  fixed,  put,' and  set  in  the  said  river  and  ancient  and  com- 
mon highway  aforesaid ;  by  means  whereof  the  navigation  and 
free  passage  of,  in,  through,  along,  and  upon  the  saidtiver 
and  ancient  and  common  highway  there,  on  the  same  day  and 
year  aforesaid,  and  from  thence  hitherto  hath  been,  and  still  is 
greatly  obstructed,  straitened,  and  confined ;  so  that  the  citizens 
of  said  commonwealth  navigating,  sailing,  rowing,  passing,  re- 
passing, and  laboring  with  their  ships,  lighters,  boats,  and  other 
vessels  in,  through,  along,  and  upon  the  said  river  and  ancient 
and  common  highway  there,  on  the  same  day  and  year  aforesaid, 
and  from  thence  hitherto,  could  not  nor  yet  can  navigate,  sail, 
row,  pass,  repass,  and  labor  with  their  ships,  lighters,  boats,  and 
other  vessels,  upon  and  about  their  lawful  and  necessary  busi- 
ness, affairs,  and  occasions,  in,  through,  along,  and  upon  the  said 
river  and  ancient  and  common  highway  there,  in  so  free  and 
uninterrupted  a  manner  as  of  right  they  ought,  and  before  have 
been  used  and  accustomed  to  do ;  to  the  great  damage  and  com- 
mon nuisance  of  all  the  citizens  of  said  commonwealth  navi- 
gating, sailing,  rowing,  passing,  repassing,  and  laboring  with 
their  ships,  boats,  lighters,  and  other  vessels  in,  through,  along, 
and  upon  the  said  river  and  the  ancient  and  common  high- 

way there ;  to  the  great  obstruction  of  the  trade  and  navigation 
of  and  upon  the  said  river,  and  against,  &c.  {Gmclude  asui 
book  1,  chapter  3.) 

(700)  For  obstructing  a  river  which  is  a  public  highway,  by  erecting 
a  fish  trap  or  snare  in  it  called  ^^putts,^^{z) 

That  the  River  Severn,  that  is  to  say,  that  a  certain  part  of  the 
said  river  lying  and  being  in  the  County  of  Gloucester,  is,  and 

(z)  This  form  is  taken  from  Arch.  C.  P.  6th  Am.  ed.  767.  The  indictment 
is  at  common  laW,  and  the  punishment  is  fine  or  imprisonment,  or  both.  Mr. 
Archbold  remarks,  that  to  divert  a  part  of  a  public  river,  wherebj  the  current 
of  it  is  weakened  and  rendered  incapable  of  carrying  vesssels  of  the  same 
burden  as  it  could  before,  is  a  common  nuisance  (1  Hawk.  c.  76,  s.  11);  but  if 
a  sbip  or  other  vessel  sink  by  accident  in  a  river,  although  it  obstructs  the 
navigation,  yet  the  owner  is  not  indictable  as  for  a  nuisance,  for  not  removing 
it.  R.  V.  Watts,  2  Esp.  676.  See  R.  v.  Russel  and  others,  9  D.  &  R.  566;  6  fi. 
&  C.  566;  R.  V.  Ward,  4  A.  &  E.  884  ;  6  N.  &  M.  88 ;  R.  w.  Tindal,  1  N.  &  P. 
719 ;  6  A.  &  E.  148  ;  R.  v.  Morris,  1  B.  &  Ad.  441 ;  R.  v.  Randall,  C.  &  M.  496. 
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from  the  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, bath  been  an  ancient  river,  and  the  ancient  and  common 
highway  for  all  the  good  people  of  the  said  state,  with  their 
ships,  barges,  lighters,  boats,  wherries,  and  other  vessels  to  navi- 
gate, sail,  row,  pass,  repass,  and  labor  at  their  will  and  pleasure, 
Witboot  any  impediment  or  obstruction  whatsoever.     And  the 
jarors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  J.  S.,  late  of  the  parish  of  B.,  in  the  county  aforesaid,  fish- 
erman, on,  &c.,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  taking  of  this  inquisition,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  unlawfully, 
wilfully,  and  injuriously  did  (erect,  fix,  put,  place,  and  set  up  in 
the  said  river  and  ancient  and  common  highway  there,  near  a 
certain  place  called  Gay's  Spard,  a  certain  snare,  trap,  machine, 
and  engine  commonly  called  putts,  for  the  taking  and  catching 
of  fish,  and  composed  of  wood,  wooden  stakes,  and  twigs ;  and 
that  he  the  said  J.  S.,  on,  &c.,  in  the  year  last  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 
taking  of  this  inquisition,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  in  the  said  river  and  ancient  and  common  highway 
there,  the  said  snare,  trap,  machine,  and  engine  called  putts,  un- 
lawfully, wilfully,  and  injuriously  did  continue,  and  still  doth 
continue  so  erected,  fixed,  put,  placed,  and  set  in  the  said  river 
and  ancient   and   common  highway  as  aforesaid) ;    by  means 
whereof  the  navigation  and  free  passage  of,  in,  through,  along, 
and  upon   the  said  Kiver   Severn   and   the  ancient  and   com- 
mon highway,  on  the  day  and  year  aforesaid,  and  on  the  said 
other  days    and   times,  hath   been,  and  still   is  greatly   strait- 
ened, obstructed,  and  confined,  to  wit,  at  the  parish  aforesaid, 
in  the  county  aforesaid,  so  that  the  good*  people  of  the  said 
state  navigating,  sailing,  rowing,  passing,  repassing,  and  labor- 
ing with  their  ships,  barges,  lighters,  boats,  wherries,  and  other 
vessels  in,  through,  along,  and  upon  the  said  river  and  ancient 

The  procedure  by  indictment  at  common  law,  is  still  in  force  in  Pennsylvania, 
notwithstanding  the  cumulative  remedies  given  by  statute.  See  Wh.  C.  L.  §  11. 
In  Massachusetts  the  provincial  statute  of  8  Anne,  c.  3,  for  preventing  obstru<>- 
tions  in  rivers,  remains  in  full  vigor  (Com.  v,  Buggies,  10  Mass.  391),  though  a 
transient  and  temporary  seine  or  net  is  not  within  the  act.  lb.  But  no  indict- 
ment lies  for  obstructing  a  stream  not  navigable. 
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and  common  highway  there,  on  the  same  day  and  year  aforesaid, 
and  on  the  said  other  days  and  times,  could  not  nor  yet  can  go, 
navigate,  sail,  row,  pass,  repass,  and  labor  with  their  ships, 
barges,  lighters,  boats,  wherries,  and  other  vessels  upon  and 
about  their  lawful  and  necessary  affairs  and  occasions,  in, 
through,  along,  and  upon  the  said  river  and  ancient  and<.  com- 
mon highway  there,  in  so  free  and  uninterrupted  a  manner  as  of 
right  they  ought,  and  before  have  been  used  and  accustomed  to 
do ;  to  the  great  damage  and  common  nuisance  of  all  the  good 
people  of  the  said  state  navigating,  sailing,  rowing,  passing, 
repassing,  and  laboring  with  their  ships,  barges,  lighters,  boats, 
wherries,  and  other  vessels  in,  through,  along,  and  upon  the  said 
River  Severn  and  ancient  and  common  highway  there,  to  the 
great  obstruction  of  the  trade  and  navigation  of  and  upon  the 
said  river,  to  the  evil  example,  &c.,  and  against,  &c.  (  Conclude 
as  in  book  1,  chapter  3.) 

(701)  For  damming  creek.{a) 

That,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully,  injuriously,  and 
knowingly  erect,  or  cause  to  be  erected,  a  certain  dam  across  the 
Onondagua  Creek,  a  common  and  ancient  watercourse,  at  the 
town  of  Salina,  &c.,  by  means  of  which  the  water  flowing  in  the 
creek  was  stopped,  dammed  up,  &c.,  and  flowed  back  in  and  up 
the  surface  of  large  tracts  of  adjoining  land,  by  means  whereof 
the  mud,  wood,  leaves,  brush,  and  the  animal  and  vegetable  sub- 
stances and  other  filth  collected  and  brought  down  the  channel 
of  said  watercourse  by  the  natural  flowing  of  the  waters,  then 
became  and  were,  during  all  the  time  aforesaid,  collected  and 
accumulated  in  large  quantities  in  the  channel  of  the  said  water- 
course, and  on  the  knds  overflowed  as  aforesaid ;  and  the  said 
mud,  wood,  &c.,  so  there  collected,  &c.,  became  and  were  and 
still  are  very  offensive,  and  the  waters  became  and  are  corrupted; 

(a)  People  v.  Townsend,  3  HilPs  R.  479.  This  C9unt  seems  to  hare  been 
sustained  by  the  Supreme  Court,  who  held,  Bronson,  J.,  dissenting,  that  the 
allegation  that  by  reason  of  the  dam,  the  animal  and  vegetable  substances  brou^ 
down  the  sireavi  were  collected  and  accumulated  in  large  quantities^  and  became 
offensive,  and  corrupted  the  watery  &c.,  was  sustained  by  proof  showing  the  Injun- 
to  have  resulted  from  the  alternate  rise  and  fall  of  the  water  in  the  pond,  or  from 
the  action  of  the  sun  upon  the  vegetables  growing  on  the  margin,  &c. ;  and  this, 
notwithstanding  the  stream  on  which  the  dam  stood,  was  not  a  public  highway* 
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and  by  means  whereof  divers  nauseous,  unwholesome,  and  dele- 
terious smells  and  stenches  did  arise,  &c.,  so  that  the  air  was  and 
still  is  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance  of  the  good  and  worthy  citizens  of  this  State  there 
passing  and  repassing,  dwelling  and  inhabiting,  &c,  and  against, 
&c    (Conclude  as  in  book  1,  chapter  3.) 

(702)  Obstruction  of  fish  in  the  River  Susquehanna^  under  the  Act 
of  M  March,  1771.(6) 

That  on,  &c.,  at,  &c.,  A.,  &c.,  did  erect,  build,  set  up,  repair, 
and  maintain,  and  did  assist  and  abet  in  erecting,  building,  set- 
ting up,  repairing,  and  maintaining  a  certain  mound,  made  of 
logs  and  stones,  of  the  height  of  seven  feet  and  length  of  eigh- 
teen yards,  commonly  called  a  fishing  battery  or  wharf,  in  the 
River  Susquehanna,  in  that  part  thereof  declared  to  be  a  public 
highway,  to  wit,  between  Burkholder's  Island  and  the  eastern 
shore  of  the  said  river,  in  the  said  township  and  county,  for  the 
taking  of  fish  in  the  said  river ;  and  the  said  mound,  made  and 
erected  as  aforesaid,  from  the  said,  &c.,  until  the/ day  of  taking 
this  inquisition,  with  like  force  and  arms,  at  the  township  afore- 
said, have  kept  up  and  still  do  keep  up,  to  the  great  obstruction 
and  hinderance  of  the  fish,  fry,  and  spawn  in  passing  up  and 
down  said  river,  and  to  the  common  nuisance  of  all  the  liege 
citizens  of  this  commonwealth,  contrary,  &c.  ( Conclude  as  in 
hook  1,  chapter  3.) 

(703)  For  obstructing  a  harbor  by  erecting  in  it  piles,  4'0.{c) 

That  before  the  committing,  &c.,  to  wit,  from  time  whereof, 
&c.,  hitherto  there  has  been  and  was  and  still  is  a  certain  an- 
cient port  and  harbor,  commonly  called  the  harbor  of  Scar- 
borongh,  in  the  County  of  York,  to  wit,  at  Scarborough,  within 
the  said  county,  used  by  the  liege,  &c.,  for  the  purposes  of  safe 
and  commodious  navigation,  for  the  importation  and  exportation 
of  goods,  and  for  the  receiving  and  sheltering,  in  times  of  tem- 

(b)  Werfel  v.  Com.,  5  Binn.  65.  The  indictment  was  held  to  set  forth  prop- 
eriy  the  offence  created  by  the  fourth  section  of  the  Act  of  9th  March,  1771. 

(c)  R.  p.  Tindall,  6  A.  &  E.  143.  A  special  verdict  was  rendered  on  which 
a  ▼erdict  of  not  guilty  was  entered.  There  seems  to  have  been  no  doubt,  how- 
ever, that  the  facts  set  forth  in  the  indictment  formed  a  criminal  offence.^ 
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pests  and  other  times  of  danger  and  distress  of  weather,  ships  and 
vessels  navigating  to  and  along  the  northern  coasts  of  that  part  of 
the  United  Kingdom  called  England,  and  to  and  from  the  eastern 
seas  and  other  places ;  that  the  defendants,  well  knowing,  &e., 
on,  &c.,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  to  wit,  on  each  and 
every  day  between,  &c.,  with  force,  &c.,  within  the  said  County 
of  Y.,  to  vjrit,  at,  &c.,  unlawfully,  wilfully,  and  injuriously  did 
erect,  place,  fix,  put,  sink,  and  set  in  the  said  port  and  harbor, 
and  in  the  sea  near  to  the  shore  with  the  said  port  and  harbor, 
divers  stages,  erections,  and  buildings  projecting  into  the  said 
port  and  harbor,  composed  of  piles,  posts,  planks,  and  timbers, 
and  also  divers  large  quantities  of  earth,  stones,  sand,  and  rub- 
bish, to  wit,  one  hundred  thousand  cart-loads  of,  &c. ;  and  un- 
lawfully and  injuriously  kept  and  continued,  and  caused  and 
procured  to  be  kept  and  continued,  the  said  stages,  &c.,  so  pro- 
jecting into  the  said  port  and  harbor  as  aforesaid,  and  the  said 
piles,  &c.,  so  erected,  &c.,  in  the  said  port  and  harbor,  and  in  the 
sea  near  to  the  shore  in  the  said  port  and  harbor,  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto  within  the  county 
aforesaid,  J;o  wit,  at,  &c.;  and  thereby,  during  the  time  aforesaid, 
greatly  obstructed,  choked  up,  narrowed,  and  otherwise  injured 
the  said  port  and  harbor,  and  rendered  the  same  insecure  and  in- 
commodious, whereby  the  said  port  and  harbor  then  and  there 
became  and  was,  and  from  thence  hath  been  and  still  is  greatly 
obstructed  and  choked  up,  narrowed,  and  rendered  insecure  and 
.  incommodious,  so  that  the  good  people  of  said  state  could  not, 
nor  yet  can  use  the  said  port  and  harbor  for  the  exportation  and 
importation  of  goods  and  merchandises  there,  and  for  the  receiv- 
ing and  sheltering  of  ships  and  vessels  in  times  of  tempests  and 
other  times  of  danger  and  distress  of  weather,  and  for  other 
purposes  of  safe  and  commodious  navigation,  and  could  not  and 
cannot  use  the  said  port  and  harbor  without  imminent  hazard 
and  danger  of  destruction  of  their  ships,  lighters,  boats,  and 
other  vessels,  and  danger  and  peril  of  the  lives  of  those  navi- 
gating the  same,  and  loss  and  damage  of  the  goods  and  mer- 
chandises laden   on   board   thereof,  to  the   great  datnage  and 
common  nuisance,  &c.,  and  other  persons  using  the  said  port 
250 


Digitized  by 


Google 


NUISANCE.  (706) 

and  harbor  as  aforesaid,  against,  &c.     ( Conclude  as  in  book  1, 
diopter  3.) 

(704)  For  negligently  permitting  fence%  to  remain^  during  the  crop 
season^  less  than  five  feet  high,  under  the  North  Carolina 
statute,{d) 

That  N.  B.,  late  of,  &c.,  on,  &c.,  and  continually  before  and 
after  that  tiine^  during  the  crop  season  of  the  year,  then  and 
there  being  the  occupier  and  cultivator  of  a  farm  as  owner  of  the 
same,  and  being  bound  during  the  said  crop  season  to  keep  up 
his  fences  around  his  cultivated  fields  five  feet  high,  unlawfully, 
wilfully,  and  negligently  did  permit  his  said  fences  around  his  said 
fields  to  be  and  remain,  during  crop  season  of  the  year  aforesaid, 
less  than  five  feet  high,  there  being  no  navigable  stream  nor 
deep  watercourse  around  the  same,  to  the  common  nuisance, 
&&,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(705)  General  form  for  nuisances  in  carrying  on  unwholesome  oc- 

cupations near  to  habitations  or  public  wag8.{e) 

That  A.  B.,  late  of,  &c.,  yeoman,  &c.,  and  on  divers  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inquisi- 

(d)  State  V.  Bell,  3  Iredell,  506. 

(e)  The  features  pecaliar  to  these,  as  well  as  to  ail  other  kind  of  nuisances, 
have  been  already  specified,  ante,  674,  note.  Wh.  C.  L.  §  2370.  It  remains  to 
notice  the  general  character  of  the  offences  themselyes.  Any  trade,  however 
innocent  in  itself,  and  useful  in  its  objects,  will  be  a  nuisance  if  carried  on  in 
an  improper  place  to  the  injury  of  the  health  or  quiet  of  a  neighborhood. 
Lansing  v.  Smith,  8  Cow.  146.  And  if,  as  in  the  case  of  stench  produced  in  a 
manofactore,  the  effect  be  not  to  render  the  adjacent  places  of  residence  abso- 
lutely unwholesome,  but  to  make  the  comfortable  enjoyment  of  life  and  property 
impossible  to  a  number  of  persons,  the  same  liability  will  be  incurred.  R.  v. 
White  and  Ward,  1  Burr.  R.  333 ;  R.  v.  Davey,  5  Esp.  217 ;  R.  r.  Neil,  2  C.  & 
P.  485 ;  People  i».  Cunningham,  1  Denio,  624  ;  Com.  v.  Vansyckle,  7  Pa.  L.  J. 
82,  It  admits  of  some  question,  whether  where  health  is  not  affected,  the  pub- 
lic good  resulting  from  an  establishment  in  some  respects  offensive  may  be  taken 
into  consideration  by  the  jury  in  determining  whether,  on  the  whole,  it  ought 
to  be  suppressed  as  a  nuisance  to  the  public.  See  1  Russ.  on  Crimes,  297.  In 
a  late  case  of  much  consideration  (Rex  r.  Ward,  4  A.  &  E.  884),  it  was  held 
to  be  no  answer  to  an  indictment  for  a  nuisance  in  a  harbor,  by  erecting  an 
embankment,  that  although  the  work  was  in  some  degree  a  hinderance  to  navi- 
gation, it  was  advantageous  in  a  greater  degree  to  other  uses  of  the  port.    R.  v* 
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tion,  with  force  and  arms,  at,  &c.,  in  the  near  neighborhood  of 
divers  pubh'c  streets  in  the  said  county,  where  divers  good  citizens 
Tindall,  6  A.  &  E.  148  ;  R.  r.  Morxls,  1  B.  &  Ad.  441.  In  an  early  case  in 
Pennsylvania,  the  defendant  being  charged  wjth  a  nuisance  in  the  erection  of  a 
wharf,  offered  witnesses  to  prove  that  the  wharf  had  been  beneficial  to  the  pub- 
lic, and  therefore  not  to  be  regarded  as  a  nuisance ;  but  M'Kean,  C.  J^  said, 
"  this  would  only  amount  to  matter  of  opinion,  whereas  it  is  on  facts  the  court 
must  proceed  ;  and  the  necessary  facts  are  already  in  proof.  Besides  it  would 
be  no  justification.  The  evidence  is  inadmissible."  Cald well's  case,  1  Dall. 
150.  See  also  Com.  v.  Vansyckle,  7  Pa.  L.  J.  82;  post,  p.  258;  Wh.  C.  L. 
§  2362,  &c.  Length  of  time  will  not  justify  a  public  nuisance  under  any  circum- 
stances, even  if  twenty  years'  acquiescence  concludes  private  rights  at  the  be- 
ginning of  that  period,  so  as  to  oust  all  remedy  by  action.  People  r.  Cunning- 
liam,  1  Denio,  524 ;  Elkins  r.  State,  2  Humph.  543 ;  Mills  v.  Hall  and  Richards, 
9  Wend.  815 ;  Com.  i\  Alburger,  1  Whart.  469  ;  Bliss  v.  Hall,  4  Bing.  N.  C. 
185 ;  Com.  v.  Tucker,  2  Pick.  44 ;  Elliotson  r.  Feetham,  2  Bing.  N.  C.  134 ;  1 
Hawk.  b.  1,  c.  32,  s.  8 ;  Rex  v.  Cross,  3  Campb.  227 ;  Weld  ?'.  Hornby,  7  East^ 
199 ;  Leeds  v.  Shakerley,  Cr.  El.  751.  It  is  true  that  in  R.  r.  Neville,  Peake's 
C.  N.  P.  91,  Ld.  Kenyon  said,  that  in  neighborhoods  where  offensive  trades  have 
been  borne  with  for  many  years,  they  are  not  indictable  nuisances  unless  mate- 
rially increased  by  a  new  manufacture.  And  see  R.  v.  Watts,  M.  &  M.  281. 
The  practical  result  often  is  that  length  of  time,  accompanied  by  particular 
circumstances  of  public  convenience  of  one  kind,  opposed  to  the  public  incon- 
venience of  another,  will  sometimes  go  a  great  way  in  making  both  judges  and 
jurors  very  unwilling  to  convict.  One  case  is  instanced  in  R  v.  Smith  (4  Esp. 
Ill),  and  another  is  contipually  occurring  respecting  the  subject  of  thb  prece- 
dent; namely,  the  deposit  of  dung,  fish,  sea- weed,  and  other  descriptions  of  manure 
for  short  periods  near  the  places  where  they  are  collected,  in  order  to  be  taken 
to  neighboring  fields  for  the  improvement  and  promotion  of  agriculture.  Large 
quantities  of  manure  are  frequently  collected  in  large  cities,  and  laid  in  heaps 
on  the  banks  of  canals  and  navigable  rivers,  for  conveyance  by  barges  and 
boats.  In  these  and  such  like  instances,  the  general  benefit  appears  to  coun- 
terbalance ll  e  loual  inconvenience,  especially  if  the  offensive  matter  remain  no 
longer  on  each  occasion  than  the  necessity  of  the  case  requires.  But  see  R. 
r.  Gore  (the  Pudelock  case),  8  D.  P.  C.  102;  and  R  v.  Pollock  and  others,  Q. 
B.  Trin.  1838,  Gas  Works  in  Westminster,  referred  to  by  Mr.  Starkie.  Also  R- 
V.  Ward,  4  A.  &  E.  384 ;  6  N.  &  M.  38.  It  seems,  however,  that  the  maxim 
sic  utere  tuo  ut  alienwn  non  laedus,  applies  as  soon  as  the  growth  of  human 
habitations  near  an  offensive  manufacture  makes  it  injurious  to  them.  See 
Cooper  v.  Barba,  3  Taunt  110  (cited  1  B.  &  Ad.  880);  Bliss  v.  Hall,  5  Scott, 
500;  4  Bing.  N.  C.  183,  S.  C. ;  Elliotson  v.  Feetham,  2  lb.  134;  2  Scott,  174. 
See  Flight  v,  Thomas,  10  A.  &  E.  590 ;  Wh.  C.  L.  2362,  &c. 

The  open  carrying  on  of  scandalous  or  immoral  trades,  or  keeping  indecent 
brothels,  gaming-houses,  and  disorderly  places  of  resort  of  any  kind,  is  an  indictr 
able  nuisance ;  and  in  the  case  of  brothels  and  gaminjj-houses,  subjects  the 
parties  offending,  in  England,  to  the  punishment  of  hard  labor.     7  &  8  Geo. 
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of  tbe  said  commonwealth  are  constantly  passing  and  repassing, 
and  of  divers  dwelling-houses  in  the  said  county,  inhabited  and 

lY.  c.  29,  8.  4.  And  these  are  offences  for  which  a  married  woman  may  be 
indicted,  either  separately  or  jointly  with  her  husband ;  the  charge  being  the 
criminal  management  of  the  house,  which  the  law  presumes  to  be  principally  in 
the  woman's  department.  4  £la.  C.  29 ;  R.  t7.  Williams,  1  Salk.  383.  If  a 
perscm,  being  only  a  lodger  and  having  only  a  single  room,  makes  use  of  it  for 
the  purpose  of  open  and  flagrant  immorality,  so  as  to  annoy  the  neighbors,  the 
occupier  may  be  indicted  for  keeping  a  bawdy-house,  as  if  the  whole  house  was 
80  tenanted.  R.  v.  Pierson,  2  Ld.  Raym.  1197 ;  Wh.  C.  L.  §  2382.  But  an 
indictment  cannot  be  sustained  in  England  against  a  woman  for  being  a  com- 
mon bawd,  and  inducing  parties  to  meet  and  commit  fornication ;  for  the  bare 
solidtatton  of  chastity  is  there  not  an  offence  at  common  law,  but  punishable  in 
the  ecclesiastical  courts.  Hawk.  b.  1,  c.  74.  In  this  country,  however,  from 
the  absence  of  ecclesiastical  courts,  the  law  is  otherwise,  as  not  only  is  the 
solicitation  of  chastity  an  independent  offence  (State  v,  Avery,  7  Conn.  267), 
but  all  open  immorality,  whether  consisting  in  public  drunkenness  or  public 
lasciTiousness,  is  indictable  as  a  nuisance,  as  will  be  noticed  at  the  foot  of  next 

page- 

At  common  law,  as  will  be  seen,  it  is  an  indictable  offence  to  kee{^  a  house  of 
ill-fame  for  lucre  (Jennings  r.  Com.,  1 7  Pick.  80)  ;  or  to  let  a  house,  knowing  it 
BO  to  be  used  for  the  purposes  of  prostitution  (Com.  v,  Harrington,  8  Pick.  26)  ; 
though  in  New  York  the  last  point  was  ruled  differently,  and  it  was  laid  down 
that  to  rent  a  house  to  a  woman  of  ill-fame,  with  the  intent  that  it  should  be 
kept  for  purposes  of  public  prostitution,  is  not  an  offence  punishable  by  indict- 
ment, though  it  be  so  kept  afterwards.  Brockway  v.  People,  2  Ilill,  558.  Per- 
haps, however,  the  doctrine  held  in  the  latter  case  was  afterwards  somewhat 
qualified,  as  it  was  declared  that  when  it  appears  that  the  owner  of  lands  has 
eidier  erected  a  nuisance  or  continued  it,  or  in  any  way  sanctioned  its  erection 
or  continuance,  he  is  indictable.  People  v.  Townsend,  8  Hill,  479.  Owners  of 
rerersions  are  indictable  for  nuisance  created  by  the  occupier's  use  of  premises 
calcnlated  to  create  nuisance,  if  there  be  privity  of  contract  between  them ; 
or  where  the  reversion  has  been  sold,  if  the  former  reversioner  was  liable  ;  as 
in  R.  V,  Fedley,  1  A.  &  E.  822 ;  8  N.  &  M.  627,  a  case  in  which  pinks  were  lefl 
in  a  neglected  state.  2  Ld.  Raym.  1089  ;  see  post,  719  ;  Wh.  C.  L.  2382,  &c. 
Ground  near  a  highway,  within  two  miles  of  London,  was  kept  for  shooting  at 
targets  and  at  pigeons ;  in  consequence  of  which  numbers  of  i)er6ons  assembled 
outside  the  ground,  and  in  the  fields  adjacent,  to  shoot  at  those  birds  which 
escaped,  causing  thereby  great  noise  and  disturbance,  and  doing  injury  with  the 
shots  fired.  The  owner  of  the  shooting  ground  was  indicted  ibr  causing  and 
occasioning  such  persons  to  assemble  near  and  about  his  premises,  discharging 
fire-arms  and  making  a  great  noise  and  riot,  whereby  the  king's  subjects  were 
disturbed  and  put  in  peril ;  and  it  was  held  that  he  was  so  indictable,  as  the  acts 
of  such  persons  were  the  probable  consequences  of  his  keeping  a  ground  for 
shooting  pigeons  in  such  a  vicinage,  for  which  he  is  answerable  as  if  it  was  his 
actual  object    R.  r.  Moore,  8  B.  &  Ad.  184.    Drawing  together,  by  whatever 
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(705)  OPPENCBS   AGAINST  SOCIETY. 

occupied  by  divers  other  good  citizens  aforesaid  {here  state  the  nui- 
sance),  to  the  great  damage  and  common  nuisance  of  all  the  good 

means,  numbers  of  disorderly  persons,  as  by  rope-dancing  and  gaming-honso, 
&c.,  cannot  but  be  inconvenient  to  the  neighborhood,  and  is  indictable.  HawL 
P.  C.  b.  1,  c.  75,  s.  6,  7  ;  Betteiton's  case,  5  Mod.  142 ;  Skinner,  625. 

The  making  great  noises  in  the  night-time  (R.  v.  Smith,  2  Stra.  704)  ;  expos- 
ing persons  infected  with  contagious  or  loathsome  diseases  in  public  (R.  r.  Van- 
tandillo,  4  M.  &  S.  73 ;  see  post,  716) ;  and  keeping  ferocious  animals  without 
proper  control  (Burn's  J.,  tit.  Nuisance,  I.),  are  indictable  nuisances. 

In  indictments  in  Massachusetts,  it  is  said,  it  is  sufficient  to  charge  the  de- 
fendant with  keeping  a  **  house  of  ill-fame,"  "  a  disorderly  house,"  or  *'  a  com- 
mon gaming-house."    Com.  ».  Pray,  18  Pick.  859  ;  1  T.  R.  754.     An  indictment 
charging  the  defendants  with  "  keeping  a  disorderly  house,  and  unlawfully  pro- 
curing, for  his  lucre  and  gain,  men  and  women  of  evil  name  and  fame  to  fre- 
quent it  at  unlawful  times,  permitting  them  there  to  be  and  remain  drinking, 
tippling,  and  misbehaving  themselves,  to  the  great  damage  and  common  nui- 
sance of  all  the  liege  citizens,"  &c.,  is  sufficient.     Com.  v.  Stewart,  1   S.  &  R. 
342.     A  verdict  finding  a  defendant  "  guilty  of  keeping  a  disorderly  house  and 
disturbing  his  neighbors,"  is  bad.     Hunter  v.  Com.,  2  S.  &  R.  298  (but  see 
Com.  V.  Pray,  13  Pick.  359  ;  1  T.  R.  754).     And  where  the  defendant  was  in- 
dicted for  keeping  **  a  disorderly  common  tippling-house,"  and  the  jury  found  a 
special  verdict  ^  that  the  defendant,  on  one  occasion,  kept  a  house  in  which 
there  was  a  collection  of  twenty  or  thirty  negroes  more  than  belonged  to  the 
place,  who  got  drunk,  danced,  and  disturbed  the  neighborhood  with  noise  and 
uproar;"  it  was  held,  that  the  facts  found  by  the  special  verdict  did  not  con- 
stitute the  offence  of  keeping  "  a  disorderly  common  tippling-house."     Dunna 
way  ».  State,  9  Yerg.  350.     See  Wh.  C.  L.  §  2382,  &c.    Where  an  indictment 
charged  that  the  defendant  was  a  common,  gross,  and  notorious  drunkard,  and 
that  he  on  divers  days  and  times  got  grossly  drunk,  the  judgment  was  arrested, 
for  private  drunkenness  is  not  an  indictable  offence ;  it  becomes  so  by  being 
open  and  exposed  to  public  view,  so  as  to  become  a  nuisance.     State  v.  Waller, 
8  Murph.  229.     An  indictment  for  a  public  nuisance,  in  frequenting  and  haunt- 
ing houses  of  ill-fame,  must  expressly  charge,  that  *'  the  defendant,  knowing 
the  house  to  be  a  house  of  ill-fame,  did  openly  and  notoriously  haunt  and  fi«- 
quent  the  same."    Brooks  v.  State,  2  Yerg.  482.    See  per  contra,  State  v.  Cagle, 
2  Humph.  414.     On  a  presentment  for  open  and  notorious  lewdness,  it  is  no 
defence  that  the  parties  verbally  contracted  marriage  and  lived  together  as  man 
and  wife,  according  to  the  common  law.     The  mode  of  contracting  and  solem- 
nizing marriages,  prescribed  by  the  statute,  must  be  strictly  .adhered  to,  other- 
wise the  parties  are  liable  to  indictment.     Grisham  and  Jane  Ligan  v.  State,  2 
Yerg.  589.    It  is  said  to  be  a  misdemeanor  to  exhibit  stud  horses  in  a  city. 
Nolin  t;.  Mayor,  4  Yerg.  163.     An  indictment  lies  against  a  master  for  permit- 
ting his  slaves  to  pass  about  in  the  public  highway  in  a  state  of  nakedness.    It 
is  not  necessary  that  it  be  proved  that  the  slave  did  exhibit  him  or  herself  in 
such  a  state  of  nakedness  by  any  command  of  the  master.     That  the  master 
caused  and  permitted  it,  may  be  inferred  from  circumstances  satisfactory  to  the 
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citizeDS  of  this  commonwealtb,  there  inhabiting  and  residing, 
passing  and  repassing,  to  the  evil  example,  &c,  and  against,  &c 
[Conclude  as  in  book  1,  chapter  3.) 

(706)  For  carrying  on  the  trade  of  a  trunk-maker  near  to  houses^  so 
as  to  become  a  nuisance.{f) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  and  on  divers  days  and  times 
between  that  day  and  the  taking  of  this  inquisition,  at,  &c.,  in  a 
certain  workshop  there  situate,  near  the  dwelling-houses  of  divers 
citizens  of  the  said  State  and  also  divers  public  highways,  there 
unlawfully  and  injuriously  did  set  up,  ex^cise,  and  carry  on  the 
trade  and  business  of  a  trunk-maker,  and  on,  &c,  and  on  the 
other  days  and  times  aforesaid,  there,  at  unseasonable  hours  in 
the  morning  and  in  the  daytime,  and  at  late  hours  of  the  nights 
of  the  days  aforesaid,  unlawfully  and  injuriously  did  make,  and 
did  cause  and  procure  to  be  made,  divers  loud  and  annoying 
sonnds  and  noises,  by  then  and  there  hammering  and  striking, 
and  causing  and  procuring  to  be  hammered  and  stricken,  divers 
trunks  and  boxes  made  of  wood,  iron,  'and  copper,  and  divers 
pieces  of  wood,  tin,  brass,  copper,  iron,  and  other  metals,  with 
divers  large  hammers  and  other  instruments  made  of  wood  and 
iron,  by  reason  whereof  the  good  people  of  the  said  State  resid- 
ing in  the  said  dwelling-houses  near  to  the  said  workshop,  on 
the  se^reral  days  and  times  aforesaid,  were  and  still  are  greatly 
annoyed,  disturbed,  and  incommoded  in  the  use,  occupation,  and 
enjoyment  of  their  said  dwelling-houses,  and  greatly  interrupted 
in  the  exercise  and  pursuit  of  their  lawful  business  and  trans- 
actions, and  deprived  of  their  natural  sleep  and  rest  and  rendered 
and  made  in  other  respects  uncomfortable,  and  thereby  also  the 
good  people  of  the  said  State,  in  and  through  and  along  the 
common  highway  aforesaid  passing,  repassing,  and  travelling, 
were  and  are  greatly  annoyed  and  disturbed ;  to  the  great 
damage,  &c.<,  and  against,  &c  ( Conclude  as  in  book  1,  chapter 
3.) 

mind  of  the  jury.  Britain  p.  Stale,  3  Humph.  203 ;  but  see  Wh.  C.  L.  §  2396, 
&c.  In  an  indictment  for  exposing  the  person,  it  is  sufficient,  if  it  be  charged 
to  have  been  done  **  to  public  view  in  a  public  place."  It  is  not  necessary  to 
aver  that  tlie  prisoner  was  seen  by  citizens.  State  v.  Roper,  1  Dev.  &  Bat. 
208. 
(/)  Dickinson's  Q.  S.  6th  ed.  424. 
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(707)  OFFENCES  AGAINST  SOCIETY. 

(707)  For  erecting  a  soap  manttfactcny  near  a  highway  and  dwelling^ 

hou8e.{g) 
That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  near  to  a  public  street  and 
common  highway  there,  and  also  near  to  the  dwelling-houses  of 
divers  citizens  there  situate  and  being,  did  unlawfully  and  in- 
juriously erect  and  build,  and  cause  and  procure  to  be  erected 
and  built,  a  certain  building  for  the  purpose  of  making  and 
manufacturing  soap  therein,  and  did  unlawfully  and  injuriously 
make,  set  up,  and  place,  and  did  cause  and  procure  to  be  made, 
set  up,  and  placed  in  J;he  said  building  divers  furnaces^  stoves, 
cauldrons,  coppers,  and  boilers,  to  wit  {here  insert  the  number  of 
each)j  for  the  purpose  of  boiling,  melting,  and  mixing  tallow,  soap- 
lees,  and  other  materials  used  in  the  making  and  manufacturing 
of  soap ;  and  that  the  said  A.  B.  did,  on  the  day  and  year  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  the  taking  of  this  inquisition,  at,  &c.,  unlawfully  and  injuriously 
boil,  melt,  and  mix  together,  and  did  cause  and  procure  to  be 
boiled,  melted,  and  mixed  together  in  the  said  furnaces,  stoves, 
cauldrons,  and  boilers  respectively,  so  made,  set  up,  and  placed  in 
the  said  building  as  aforesaid,  divers  large  quantities  of  tallow, 
soap-lees,  and  other  materials  used  in  the  making  and  manu- 
facturing of  soap,  for  the  purpose  of  making  and  manufactur- 
ing the  same  into  soap  ;  and  did  then  and  there  make  and^manu- 
facture,  and  did  cause  and  procure  to  be  made  and  manufactured, 
divers  large  quantities  of  soap  from  the  same  tallow,  soap-lees, 
and  other  materials ;  by  reason  of  which  said  premises,  divers 
noisome  and  unwholesome  smokes,  vapors,  smells,  and  stenches, 
on  the  days  and  times  aforesaid,  were  emitted  and  issued  from 
the  said  building,  so  that  the  air,  on  the  several  days  and  times 
aforesaid,  at,  &c.,  was  thereby  greatly  filled  and  impregnated 
with  the  said  smokes,  vapors,  smells,  and  stenches,  and  was 
rendered  and  became,  and  was  corrupted,  offensive,  and  un- 
wholesome ;  to  the  great  damage  and  common  nuisance  of,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(jg)  This  indictment  is  taken  by  Mr.  Davis,  Prec.  191,  from  2  Stark.  C.  P. 
657;  2  Chit.  654,  655.  Add,  if  necessary,  anotlier  count  for  continuing  the 
building,  &c.     For  a  precedent  for  this,  see  2  Stark.  C.  P.  658. 
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(708)  Nuisance  by  ddeterwvs  smoke  and  vapor%.(a) 

That  C.  D.,  late  of,  &c.,  on  the  first  day  of  June,  in  the  year 
of  oar  Lord  and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  the  finding  of  this  indictment,  at  B.,  in 
the  County  of  S.,  anlawfuliy  and  injuriously  did  erect,  and  cause 
and  procure  to  be  erected,  certain  furnaces  and  ovens  for  the 
burning  of  coke,  and  did  then  and  there  unlawfully  and  injuri- 
ously cause  and  permit  great  quantities  of  smoke,  and  of  sul- 
phurous and  other  noxious,  unwholesome,  and  injurious  vapor  to 
arise  from  the  said  furnaces,  and  then  and  there  to  impregnate 
the  air  near  and  around  the  said  furnaces,  and  then  and  there  to 
enter  the  dwelling-houses  there  situate  near  the  said  furnaces ;  to 
the  great  damage  and  common  nuisance  of  all  persons  then  and 
there  living  and  inhabiting  near  the  said  furnaces,  and  of  all 
other  persons  then  and  there  passing  near  the  same,  &c.  ( Con* 
elude  as  in  booh  1,  chapter  3.) 

(709)  Nuisance  by  rendering  water  unfit  to  drink.(b) 

That  C.  D.,  late  of,  &c.,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  the  finding  of  this  indictment,  at  B.,  in 
the  County  of  S.,  did  unlawfully  and  injuriously  convey,  and 
cause  and  suffer  to  be  drained  and  conveyed,  great  quantities  of 
noxious  and  offensive  liquid  matters,  scum,  and  refuse,  produced 
from  the  making  of  gas  and  of  coal-tar  and  coke,  from  certain 
premises  of  the  said  C.  D.  there  situate,  into  a  certain  ancient 
stream  of  pure  water  there  situate  and  flowing,  and  did  thereby 
then  and  there  corrupt  and  render  unwholesome  the  water  of  the 
said  stream,  and  make  the  same  unfit  to  drink ;  to  the  great  in- 
jury and  common  nuisance  of  all  persons  then  and  there  residing 
near  the  said  stream,  and  of  all  other  persons  then  and  therel 
using  the  water  thereof,  and  against  the  peace,  &c.  (Conclude 
as  in  book  1,  chapter  3.) 

(a)  6  Cox,  C.  C.  Appendix,  p.  Ixxvi.  See  Rex  v,  Davey,  6  Esp,  216. 

(ft)  6  Cox,  C.  C.  Appendix,  p.  btxvi.  See  Rex  v.  Medley,  6  Carrington  & 
Payne,  229, 
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(710)  For  keeping  gunpowder  in  a  citj/.{h) 
That  C.  S.  and  L.  S.,  late  of,  &c.,  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  this  io- 
qnisition,  with  force  and  arms,  at,  &c.,  near  the  dwelling-houses 
of  divers  good  citizens  of  the  State,  and  also  near  a  certain  public 
street  there,  did  (negligently  and  improvidently)  keep,  and  still 
keep  and  maintain  in  a  certain  house,  and  then  and  there,  on  the 
day  and  year  aforesaid,  at  aforesaid,  unlawfully  and  inju- 

riously (negligently  and  improvidently),  in  the  said  houses  did 
receive  and  keep,  and  still  keep,  fifty  barrels  of  gunpowder  (the 
said  house  being  then  and  there  insecure  and  unfit  for  the  recep- 
tion and  detention  of  gunpowder  as  aforesaid),  whereby  divers 
good  citizens  there  residing  and  passing  are  in  great  danger, 
to  the  damage  and  common  nuisance  of,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(711)  For  keeping  hogs  in  a  city.  FirU  county  placing  hogs  in  a 
certain  messuage^  ^(?.,  and  feeding  them^  so  as  to  generate  a 
stenchy  ^c.(i) 

That  E.  v.,  late  of,  &c.,  on,  &c.,  at,  &c,  near  to  divers  puWic 
streets,  being  the  common  highways  of  the  said  commonwealth, 
and  also  to  the  dwelling-houses  of  divers  citizens  of  the  said 
commonwealth  then  and  there  situate,  did  unlawfully,  and  with- 
out sufficient  cause,  place  in  a  certain  messuage  or  tenement, 
and  in  the  appurtenances  thereto,  a  great  number  of  hogs,  to  wit, 
one  thousand,  and  the  said  hogs  then  and  there,  to  wit,  on  the 

(/<)  That  portion  of  tJiis  form  not  in  brackets,  was  before  the  Supreme  Court 
of  New  York,  in  People  u.  Sands  (1  Johns.  78),  and  its  adequacy  as  an  indict- 
ment at  common  law  was  examined  with  great  learning  by  Kent,  C.  J.,  Spencer, 
LiTingston,  and  Thompson,  J.  J.  Judgment  was  arrested,  though  it  was  intimated 
that  if  the  gunpowder  had  been  charged  to  have  been  kept  negligently  and 
improvidently,  there  would  have  been  enough  on  which  to  rest  a  verdict 

(i)  Com.  V,  Vansyckle,  7  Pa.  L.  J.  82.  This  case  was  tried  before  Sergeant, 
J.,  at  Nisi  Prius,  and  a  verdict  of  guilty  was  rendered,  on  which,  however,  there 
was  no  judgment,  the  nuisance  being  previously  abated.  The  chief  points  taken 
on  the  indictment  at  the  trial  were,  1st.  That  there  was  a  variance  between  the 
pleading  and  the  evidence,  the  first  averring  that  the  hogs  were  fed  on  offals, 
&c.,  but  the  latter  showing  that  they  were  fed  on  grain ;  and,  2d.  That  the 
remedy  at  common  law  was  superseded  by  the  act  constituting  the  Board  of 
Health.  Both  points  were  overruled  by  the  court.  See  ante,  705,  note. 
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said  first  day  of  March  as  aforesaid,  and  on  divers  other  times 
and  seasons,  unlawfally  and  injarionsly  did  feed  and  cause  to  be 
fed  with  the  offals  and  entrails  of  beasts  and  other  filth,  by  means 
whereof  divers  noisome  and  unwholesome  smells  and  stenches 
daring  the  time  aforesaid,  and  large  quantities  of  noxious  and  un- 
wholesome smokes  and  vapors  on  the  days  and  times  aforesaid, 
then  and  there  were  emitted,  sent  forth,  and  issued  from  the  same 
building;  and  the  air  in  the  neighborhood  thereof, and  for  a  great 
distance  round,  on  the  days  and  times  aforesaid,  was  thereby 
greatly  filled  and  impregnated  with  many  noisome,  offensive,  and 
unwholesome  smells,  stinks,  and  stenches,  and  has  been  corrupted 
and  rendered  very  insalubrious,  to  the  great  damage  and  com- 
mon nuisance,  &c,,  to  the  evil  example,  &c.,  contrary,  &c.,  and 
against,  &a     ( Conclude  as  in  book  1,  chapter  3.) 

(712)  Second  counL  Keeping  hogs  near  the  dwelling-houses  of  divers 
citizens^  S^c.^  and  near  the  public  highway Si 

That  the  said  E.  V.,  at,  &c.,  on,  &c.,  and  at  divers  other  times 
and  seasons  between  the  day  aforesaid  and  the  taking  of  this  in 
qnisition,  with  force  and  arms,  &c.,  near  the  dwelling-houses  of 
divers  good  citizens  of  the  said  commonwealth,  and  also  near 
divers  public  streets  and  common  highways  there  situate,  there 
did  and  yet  doth  keep  a  large  number  of  hogs,  to  wit,  one  thou- 
sand ;  and  the  said  hogs,  on  the  days  aforesaid,  and  the  times 
and  seasons  aforesaid,  unlawfully  and  injuriously  did  feed,  and 
yet  doth  feed,  with  slop,  fermented  grain,  the  offal  and  entrails 
of  beasts,  and  other  filth,  by  reason  whereof  divers  large  quan- 
tities of  noisome,  noxious,  and  unwholesome  smokes,  smells,  and 
stenches,  on  the  days  and  times  aforesaid,  then  and  there  were 
emitted,  sent  forth,  and  issued,  and  the  air  thereabouts,  on  the 
days  and  times  aforesaid,  was  thereby  greatly  filled  and  impreg- 
nated with  many  noisome,  offensive,  and  unwholesome  smells, 
stinks,  and  stenches,  and  has  been  corrupted  and  rendered  very 
insalubrious,  to  the  great  damage  and  common  nuisance,  &c.,  to 
the  evil  example,  &c.,  contrary,  &c.,  and  against,  &c.  {Oon- 
elude  as  in  book  1,  chapter  3.) 
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(713)   Third  county  after  averring  defevdant  to  he  the  oumer  of  a  large 
building^   ^<?.,  charges  him  with  introducing  into  it  great 
numbers  of  hogs^  ^c. 
That  upon  the  day  and  year  aforesaid,  at  the  county  aforesaid, 
there  was  and  long  before  had  been,  and  ever  since  hath  been 
and  still  is,  a  certain  house  commonly  called  the  <<  pigs'  board- 
ing-house," and  a  certain  yard  to  the  same  house  belonging, 
which  said  last  mentioned  house  and  yard  are  near  adjoining  to 
the  Schuylkill  River,  wherein  a  great  number  of  the  good  citizens 
of  the  said  commonwealth  are  constantly  passing  and  repassing, 
and  to  divers  public  streets  and  highways  within  the  city  and 
county  as  aforesaid.     And  the  inquest  aforesaid  do  further  pre- 
sent, that  the  said  E.  V.,  well  knowing  the  premises  last  afore- 
said to  be  close  adjoining  the  highways  and  roads  as  aforesaid, 
upon  the  said  first  day  of  March  as  aforesaid,  and  at  divers  other 
times  and  seasons  between  that  day  and  the  taking  of  this  in- 
quest, with  force  and  arms,  &a,  at  the  county  aforesaid,  that  is 
to  say,  at  the  said  last  mentioned  house  commonly  called  the 
<<  pigs'  boarding-house,"  and  at  and  within  the  said  yard  thereto 
adjoining,  did  unlawfully  gather  and  collect  together  a  great 
number  of  hogs  and  pigs,  to  wit,  the  number  of  one  thousand, 
to  the  common  nuisance  and  great  injury,  &c.,  as  aforesaid,  and 
did  then  and  there,  at  the  times  and  seasons  last  aforesaid,  un- 
lawfully, wilfully,  and  injuriously  lay,  place,  and  put,  and  cause 
and  procure  to  be  laid,  placed,  and  put,  other  great  quantities  of 
offals,  entrails,  and  pieces  of  stinking  carrion  and  dead  carcasses 
of  beasts,  and  other  filth,  together  with  great  miasses  and  loads 
of  slop  and  of  fermented  grain,  and  other  filth,  slop,  and  trash, 
by  reason  whereof  the  air  at  and  near  the  said  house  and  yavd, 
and  the  highways,  public   streets,   dwelling-houses,   and   other 
buildings  adjacent  and  contiguous  thereto,  at  and  upon  the  divers 
times  and  days  last  above  mentioned,  and  between  those  times 
and  days  and  the  taking  of  this  inquisition,  at  the  county  afore- 
said, was  and  yet  is  filled,  tainted,  and  impregnated  with  noxious, 
» hurtful,  and  offensive  stinks  and  smells,  to  the  common  nuisance 
and  great  injury,  &c.,  against,  &a,  and  against,  &c.     {Conclude 
as  in  book  1,  chapter  3.) 
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(714)  For  bailing  huilock's  blood  for  making  colors^  near  the  public 

wdyB.{j) 
That  T.  D.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, at,  &c.,  aforesaid,  in  a  certain  building  belonging  to  the 
dwelling-house  of  the  said  J.  B.,  there  situate  and  being,  and  also 
near  the  dwelling-houses  of  divers  citizens  of  the  said  State,  and 
near  divers  public  streets  and  common  highways  there,  did  un- 
lawfully boil  and  cause  to  be  boiled  a  great  quantity  of  bullock's 
blood  and  other  filth  for  the  making  and  mixing  of  colors,  whereby 
divers  noisome  and  unwholesome  smells,  on,  &c.,  aforesaid,  and 
on  the  said  other  days  and  times  during  the  time  aforesaid,  at, 
&C.,  aforesaid,  did  from  thence  arise,  so  that  the  air  was  thereby 
greatly  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance,  &c.,(A;)  against,  &c.   ( Conclude  as  in  book  1,  chapter  3.) 

(715)  Far  keeping  a  distillery  near  public  streets.{l) 

That  A.  B.,  &c.,  on,  &c.,  and  on  divers  other  days,  &c.,  at,  &c., 
kept  and  maintained  a  distillery  for  manufacturing  ardent  spirits, 
and  in  so  doing  made  large  quantities  of  swill  and  slops,  and  un* 
lawfully  and  wilfully  caused  and  permitted  divers  carts,  &c.,  with 
teams,  to  remain  in  Front  Street,  which  is  averred  to  be  a  public 
street  and  highway  near  the  distillery  of  the  defendants,  for  the 
purpose  of  receiving  the  slops,  &c.,  and  that  said  street  is  and 
was  during,  &c.,  used  for  the  people  of  the  State  with  their 
horses,  carriages,  &c.,  to  ride,  drive,  walk,  &c.,  and  that  the  de- 
fendants, on,  &c.,  at,  &c.,  in  delivering  the  said  slops,  &c.,  into 
the  said  carriages,  &c.,  did  unlawfully  and  wilfully  make  great 
quantities  of  offensive  filth  in  and  upon  the  said  public  street, 
A^c,  and  did  unlawfully  and  wilfully  cause  offensive  smells  and 
stenches  arising  from  the  slops  and  from  the  horses,  &c.,  used  in 

(j)  Dickinson's  Q.  S.  6th  ed.  426.  See  ant«,  705,  note.  If  the  prosecutor 
be  one  of  the  persons  whose  comfort  the  annoyance  particularly  affected  (and 
the  indictment  be  moved  by  certiorari),  and  a  conviction  ensue,  he  will  be 
entitled  to  his  costs  as  a  "  party  grieved,"  within  5  Wm.  &  Mary,  c.  11,  s.  3. 

(k)  Bac.  Abr.  lU.  Nuisances;  16  East,  194;  and  Reg.  v.  Heagc  (Inhab.),  5 
Esp.  217  ;  R.  17.  Davey,  lb. 

(0  This  is  the  substance  of  the  indictment  in  People  v.  Cunningham,  1 
Denio,  525. 
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the  carriages,  to  issue,  impregnating  the  air  and  rendering  the 
same  ancomfortable,  and  did  unlawfully,  &c.,  cause,  permit,  and 
suffer  the  said  carriages  and  the  horses  to  be,  remain,  and  con- 
tinue in  and  upon  the  said  street,  &c.,  to  wit,  for  six  hours  on  each 
of  the  said  days,  whereby  the  common  highway  aforesaid  then 
and  on  the  said  other  days,  &c.,  was  obstructed,  straitened,  filthy, 
&c.,  so  that  the  people,  &c.,  could  not  pass,  repass,  &c,  as  they 
ought  and  were  wont,  &c. 

(716)  For  expoiing  a  child^  infected  with  small-pox^  in  the  puhlic 

8treets.{7n) 

That  on,  &c.,  E.  R.,  an  infant  of  tender  age,  to  wit,  about  the 
age  of  four  years,  was  infected,  ill,  and  sick  of  and  with  a  certain 
contagious,  infectious,  and  dangerous  disease  and  sickness  called 
small-pox,  at,  &c.     And  that  M.  B.,  the  wife  of  C.  B.,  late  of, 
&c.,  afbresaid,  having  the  care  and  nurture  of  the  said  £.  R, 
well  knowing  the  premises  aforesaid,  afterwards,  and  whilst  tbe 
said  E.  R.  was  so  infected,  ill,  and  sick  as  aforesaid,  to  wit,  on, 
&c.,  aforesaid,  with  force  and  arms,  at,  &c.,  aforesaid,  unlawfolly 
and  injuriously  did  take  and  carry  the  said  E.  R.  into  and  along 
a  certain  open  public  street  and  passage  called  Market  Street,  sit- 
uate in  the  parish  of  St.  John,  in  the  town  of  N.,  in  the  County 
of  N.  aforesaid,  used  for  all  the  good  people  of  the  said  State  on 
foot  to  go,  return,  and  pass  in,  along,  and  through,  in  which  said 
public  street  and  passage  there  were  divers  good  people  of  the 
said  State,  and  near  unto  and  by  divers  dwelling-houses,  habita- 
tions, and  residences  of  the  good  people  of  the  said  State  then 
and  there  dwelling,  inhabiting,  and  residing,  and  unto  and  into 
a  certain  common  highway,  situate  and  being  in,  &a,  aforesaid, 
used  for  all  the  good  people  of  the  said  State  on  foot  and  with 
coaches,  cart?,  and  carriages  to  go,  return,  pass,  ride,  and  labor 
in,  along,  and  through,  in  and  along  which  said  common  high- 
way there  the  good  people  of  the  said  State  were  then  going, 
returning,  passing,  riding,  and  laboring,  and  amidst  and  among 
the  good  people  of  the  said  State  who  then  and  there,  to  wit,  in 
the  same  common  highway,  in  the  parish  and  county  aforesaid, 
bad  met  and  assembled  together ;  and  that  the  said  M.  B.  after- 
Cm)  Dickinson's  Q.  S.  6th  ed.  428.    See  R.  v.  Vantandillo,  4  M.  &  S.  7S ;  R. 
0.  Satton,  4  Burr.  2116 ;  R.  v.  Barret,  4  M.  &  S.  272. 
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wards,  and  whilst  the  said  E.  R.  was  so  infected,  ill,  and  sick  as 
aforesaid,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  in  the  same  year,  at, 
&a,  aforesaid,  wrongfully  and  injuriously  did  take  and  carry  the 
said  E.  R.  into  and  along  the  aforesaid  open  and  public  street 
and  passage  called,  &c.,  and  near  unto  and  by  the  aforesaid 
dwelling-houses,  habitations,  and  residences  of  the  good  people 
of  the  said  State  there  dwelling,  inhabiting,  and  residing,  and 
also  near  unto  and  by  the  good  people  of  the  said  State  in  the 
said  open  and  public  way  and  passage,  on,  &c.,  and  on  the  said 
other  days  and  times  there  being,  to  the  great  and  manifest  dan- 
ger of  infecting  with  said  contagious,  infectious,  and  dangerous 
disease  and  sickness  called  the  small-pox,  all  the  good  people  of 
the  said  State  who,  on  the  several  days  and  times  aforesaid,  were 
in  and  near  the  aforesaid  open  and  public  way  and  passage, 
dwelling-houses,  habitations,  residences,  and  common  highway, 
and  who  had  not  bad  the  said  disease  and  sickness;  to  the  great 
damage  and  common  nuisance,  &c.,  and  against,  &c.  ( Conclvde 
as  in  book  1,  chapter  3.) 

That  the  said  M.  B.,  well  knowing  that  the  said  E.  R.  was  so 
infected,  ill,  and  sick  as  aforesaid,  afterwards,  and  whilst  the  said 
K  R.  was  so  infected,  ill,  and  sick,  to  wit,  on  the  said,  &c.,  and 
on  divers  other  days  and  times  between  that  day  and  the  said, 
&c,  in  the  same  year,  with  force  and  arms,  at,  &c.,  aforesaid, 
unlawfully  and  injuriously  did  take  and  carry  the  said  E.  R.  into 
and  along  the  aforesaid  open  public  highway  and  passage  called, 
&C.,  situate  and  being,  &c.,  and  near  unto  and  by  the  aforesaid 
dwelling-houses,  habitations,  and  residences  of  the  good  people 
of  the  said  State  there  dwelling,  inhabiting,  and  residing,  and 
also  near  unto  and  by  the  good  people  of  the  said  State  in  the 
said  open  public  way  and  passage,  on,  &c.,  and  on  the  said 
other  days  and  times  as  last  mentioned,  there  being,  to  the 
great  and  manifest  danger  of  infecting  with  the  said  contagious, 
infectious,  and  dangerous  disease  and  sickness  called  the  small- 
pox, the  good  people  of  the  said  State,  who  on  the  said,  &c., 
and  on  the  said  divers  other  days  and  times  last  mentioned, 
were  in  the  said  open  and  public  way  and  passage,  and  who 
dwelled,  inhabited,  and  resided  there  and  near  thereto,  and  who 
were  liable  to  take  the  said  disease  and  sickness,  to  the  great 
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damage  and  common  nuisance,  and  against,  &c.     {Conclude  as 
in  book  1,  chapter  3.) 

(717)  Against  a  parent  for  not  giving  Ms  deceased  chUd  a  Christian 

buriaJ.{a) 

That  whereas  heretofore,  to  wit,  on  the  eighteenth  day  of  Au- 
gust, in  the  year  of  our  Lord  William  Vann,  late  of  the 
parish  of  Saint  Margaret,  in  the  borough  of  Leicester,  laborer, 
was  the  father  of  a  certain  child  then  lately  deceased,  and  had 
then  and  there  the  care  and  custody  of  the  dead  body  thereof. 
And  whereas,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  borough  aforesaid,  it  became  and  was  the  duty  of  the 
said  William  Vann,  the  father  of  the  said  child  lately  deceased 
as  aforesaid,  the  dead  body  thereof  to  bury  and  inter  accord- 
ing to  the  rules  of  public  decency,  the  said  W.  V.  then  and 
there  having  ample  and  sufficient  money  and  means  to  defray 
the  necessary  expenses  of  said  burial  and  interment.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  William  Vann,  having  as  aforesaid  the  care  and 
custody  of  the  dead  body  of  his  child  then  lately  deceased,  after- 
wards, to  wit,  on  the  nineteenth  day  of  August,  and  at  divers 
other  times  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
borough  aforesaid,  with  force  and  arms,  against  his  duty  in  that 
respect,  the  said  dead  body  did  unlawfully,  wrongfully,  and  wil- 
fully refuse,  omit,  and  neglect  to  bury  and  inter,  whereby  and  by 
reason  of  the  decomposition  of  the  said  dead  body  while  in  his 
care  and  custody  as  aforesaid,  and  while  remaining  unburied  in 
the  dwelling-house  of  the  said  William  Vann  there  situate  and 
being,  divers,  various,  and  noxious  and  unwholesome  smells  and 
stenches  did  then  and  there  arise  and  issue  therefrom,  and  there- 
by the  air  was  greatly  infected  and  corrupted,  and  was  rendered 
and  became  for  several  days  offensive,  unwholesome,  injurious, 
and  dangerous  to  health ;  to  the  great  damage  and  common 
nuisance  of  all  the  citizens  of  said  state,  there  inhabiting,  being, 
and  residing,  and  going,  returning,  and  passing,  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  against,  &c.  (Conclude 
as  in  book  1,  chapter  3.) 

(a)  See  R.  v.  Vann,  2  Denison,  C.  C.  8^5 ;  5  Cox,  C.  C.  379  j  8  Eng.  Law 
&  Eq.  569 ;  Wh.  C.  L.  §§  6,  6  ;  ante,  706,  note. 
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Second  count 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  William  Vann,late  of  the  parish  of  Saint  Margaret, 
in  the  borough  of  Leicester,  laborer,  on  the  twentieth  day  of 
Augnst,  in  the  year  of  our  Lord  having  the  care  and  cus- 

tody of  the  dead  body  of  a  certain  child  then  lately  deceased,  to 
wit,  of  the  child  of  the  said  William  Vann,  on  the  day  and  year 
last  mentioned,  at  the  parish  aforesaid,  in  the  borough  aforesaid, 
the  said  dead  body,  with  force  and  arms,  and  against  his  duty 
in  that  respect,  unlawfully  did  refuse,  omit,  and  neglect  to  bury, 
the  said  W.  V.  then  and  there  having  sufficient  money  and  means 
to  defray  the  necessary  expenses  of  the  burial  and  interment  of 
said  body,  and  the  said  dead  body  did  then  and  there  remove  from 
the  dwelling-house  of  the  said  William  Vann  there  situate,  to  a 
certain  public  place,  to  wit,  a  public  yard  there  situate,  near  to 
and  adjoining  divers  public  streets,  being  the  common  highway, 
and  also  near  to  and  adjoining  the  dwelling-houses  of  divers 
citizens  of  said  state  there  situate,  and  the  said  body  so  removed 
as  aforesaid,  and  so  as  aforesaid  in  his  care  and  custody,  did  then 
and  there  unlawfully  and  injuriously  permit  and  cause  to  be  and 
remain  in  the  said  public  yard  there  situate  as  aforesaid,  for  a 
long  space  of  time,  to  wit,  for  and  during  the  space  of  six  days, 
whereby  and  by  reason  of  the  noxious  smells,  stenches,  and  va- 
pors arising  and  issuing  from  the  said  dead  body  during  the 
time  aforesaid,  the  air  became  and  was  greatly  infected  and  cor- 
rupted, and  became  and  was  rendered  offensive,  injurious,  and  un- 
wholesome ;  to  the  great  damage  and  common  nuisance  not  only 
of  all  the  citizens  of  said  state,  then  and  there  being,  inhabiting, 
and  dwelling,  but  also  of  all  other  citizens  of  said  state,  near 
there  being,  inhabiting,  and  dwelling,  and  also  of  all  other  citi- 
zens of  said  state,  in,  by,  and  through  the  said  public  yard,  and 
in,  by,  and  through  the  other  said  public  streets  and  highways 
near  thereto  going,  returning,  passing,  repassing,  and  laboring,  to 
the  evil  example  of  all  others  in  like  case  offending,  and  against, 
&C.     ( Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
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present,  that  Willam  Vann,  late  of  the  parish  of  Saint  Margaret, 
in  the  borough  of  Leicester,  laborer,  on  the  day  and  year  last 
before  mentioned,  having  the  care  and  custody  of  the  dead  body 
of  a  certain  child  then  lately  deceased,  to  wit,  the  child  of  the  said 
William  Vann,  at  the  parish  aforesaid,  in  the  borough  aforesaid, 
the  said  dead  body,  with  force  and  arms,  did  unlawfully,  wilfully, 
and  against  bis  duty  in  that  respect,  omit,  neglect,  and  refuse  to 
bury  the  said  dead  body,  unlawfully,  injuriously,  and  against  the 
rules  of  public  decency  in  that  respect,  in  a  certain  public  place, 
to  wit,  a  public  yard,  there  being  and  situate,  and  near  unto 
divers  public  streets,  being  the  common  highways,  and  also  near 
unto  the  dwelling-houses  of  divers  citizens  of  said  state,  there 
situate  and  being,  did  then  and  there  keep  and  retain,  and  cause 
to  be  kept  and  retained,  for  the  space  of  several  days,  and  the 
said  dead  body  so  kept  and  retained  by  the  said  William  Vann 
as  aforesaid,  became  and  was  putrid,  by  reason  of  which  said 
premises,  and  during  the  time  aforesaid,  divers  noxious,  unwhole- 
some, and  offensive  smells,  stenches,  and  vapors  were  from 
thence  emitted  and  issued,  so  that  thereby  the  air  then  and  there 
was  rendered  and  became  offensive,  injurious,  and  unwholesome, 
and  thereby  continued  during  the  time  aforesaid  to  be  offensive, 
injurious,  and  unwholesome;  to  the  great  damage  and  common 
nuisance  of  all  the  citizens  of  said  state  there  inhabiting,  being, 
and  residing,  and  going,  returning,  and  passing  through  the  said 
streets  and  highways,  and  against  the  peace,  &c.  {Conclude  as 
in  book  1,  chapter  3.) 

(718)  For  Iringing  a  horse  infected  with  the  glanders  into  a  piMie 

place.(b) 

First  count. 

That  James  Henson,  late  of  Melton  Mowbray,  in  the  CJounty 
of  Leicester,  laborer,  on  the  first  day  of  June,  in  the  year  of  our 
Lord  at  Melton  Mowbray  aforesaid,  in  the  county  afore- 

said, was  possessed  of  a  certain  mare,  which  said  mare  was  then 
and  there  infected  with  a  contagious,  infectious,  and  dangerous 
disease  called  the  glanders,  which  disease  was  then  and  there 
communicable  to  man,  as  the  said  J.  H.  then  and  there  knew, 

(b)  See  R.  v.  Henson,  Pearce,  C.  C.  24 ;  18  Eng.  Law  &  Eq.  Rep.  107. 
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and  the  said  James  Henson  well  knowing  the  premises,  after- 
wards, and  whilst  the  said  mare  was  so  infected  as  aforesaid, 
on  the  day  and  year  aforesaid,  with  force  and  arms,  at  Melton 
Mowbray  aforesaid,  in  the  county  aforesaid,  unlawfully,  wilfully, 
wickedly,  and  injuriously  did  bring,  and  cause  to  be  brought,  the 
said  mare,  so  infected  as  aforesaid,  into  and  along  a  certain  open 
public  way  and  place,  on  which  then  of  right  were  divers  citi- 
zens of  said  state,  then  going,  passing,  and  staying,  and  amidst 
and  among  divers  citizens  of  said  state,  who  were  then  and 
there  in  the  said  public  way  and  place,  to  the  great  danger  of 
infecting  with  the  said  contagious,  infectious,  and  dangerous 
disease  called  the  glanders,  the  citizens  of  said  state,  who,  on 
the  said  day  and  time,  were  in  and  near  the  said  public  way  and 
place,  to  the  damage  and  common  nuisance  of  all  the  said  citi* 
zens  of  said  state ;  to  the  evil  example  of  all  others  in  the  like 
case  ofTending,  and  against  the  peace,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

Second  count 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
Melton  Mowbray  aforesaid,  in  the  county  aforesaid,  the  said 
James  Henson  was  possessed  of  a  certain  other  mare,  which 
said  last  mentioned  mare  was  then  and  there  infected  with  a 
contagious,  infectious,  and  dangerous  disease,  to  wit,  a  disease 
called  the  glanders,  which  disease  was  then  and  there  communi- 
cable to  man,  as  the  said  J.  H.  then  and  there  well  knew,  and 
that  the  said  James  Henson,  well  knowing  the  premises  last 
aforesaid,  and  whilst  the  said  last  mentioned  mare  was  so  in- 
fected as  aforesaid,  on  the  day  and  year  aforesaid,  with  force  and 
arms,  at  Melton  Mowbray  aforesaid,  in  the  county  aforesaid,  un- 
lawfully, wickedly,  and  injuriously  did  bring,  and  cause  to  be 
brought,  the  said  last  mentioned  mare,  so  infected  as  aforesaid, 
into  a  certain  fair  called  the  Melton  Mowbray  Whitsun  Fair, 
during  the  period  when  the  citizens  of  said  state  were  then 
and  there  holding  the  said  fair,  which  was  then  and  there  public 
and  open  to  all  the  citizens  of  said  state,  for  the  purpose  of  buy- 
ing and  selling  horses,  and  other  cattle  therein,  and  that  the  said 
James  Henson,  well  knowing  the  premises  as  last  aforesaid,  then 
and  there  kept,  and  continued  to  keep,  the  said  mare,  so  infected 
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as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
one  hour  then  next  following,  and  in  which  said  fair  then,  of 
right,  were  divers  horses  and  other  cattle  of  certain  citizens 
of  said  state,  then  and  there  passing  and  being,  by  means  of 
which  said  several  last  mentioned  premises,  the  said  last  men- 
tioned horses  and  other  cattle,  so  passing  and  being  along  and 
in  the  said  fair,  became  and  were  liable  to  be  infected  by  the 
contagious,  infectious,  and  dangerous  disease  with  which  the 
said  mare  of  the  said  James  Henson  was  so  infected  as  afore- 
said ;  to  the  damage  and  common  nuisance  of  the  citizens  of 
said  state,  frequenting  the  said  fair,  and  using  the  same  for  the 
purpose  of  buying  and  selling  horses,  and  other  cattle  therein,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  afterwards,  to  w'rt,  on  the  day  and  year  aforesaid, 
at  Melton  Mowbray  aforesaid,  in  the  county  aforesaid,  the  said 
James  Henson  was  possessed  of  a  certain  other  mare,  which  last 
mentioned  mare  was  then  and  there  infected  with  a  contagious, 
infectious,  and  dangerous  disease,  to  wit,  a  disease  called  the 
glanders,  which  disease  was  then  and  there  communicable  to 
man,  as  the  said  J.  H.  then  and  there  well  knew,  and  that  the 
said  James  Henson,  well  knowing  the  last  mentioned  premises, 
afterwards,  and  whilst  the  said  last  mentioned  mare  was  so 
infected  as  aforesaid,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  at  Melton  Mowbray  aforesaid,  in  the  county  aforesaid, 
unlawfully  and  injuriously  did  bring,  and  cause  to  be  brought, 
the  said  last  mentioned  mare,  so  infected  as  aforesaid,  into  a  cer- 
tain open  and  public  way  and  place,  called  the  Burton  End,  in 
Melton  Mowbray  aforesaid,  in  which  public  way  and  place  there 
were  divers  other  horses  and  other  cattle  of  certain  citizens  oi 
said  state,  then  and  there  passing  and  being,  and  that  the  said 
James  Henson,  well  knowing  the  premises  aforesaid,  then  and 
there  kept  and  continued  the  said  mare  of  which  the  said  James 
Henson  was  so  possessed,  as  last  aforesaid,  and  which  was  then 
and  there  so  infected  as  aforesaid,  for  a  long  space  of  time,  to 
wit,  for  the  space  of  one  hour  then  next  following,  during  all 
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which  time  there  were  divers  other  horses  and  other  cattle  of 
certain  citizens  of  said  state,  then  and  there  passing  and  being, 
by  means  of  which  said  several  last  mentioned  premises,  the  said 
horses  and  other  cattle,  so  passing  and  being  along  and  in  the 
said  open  and  public  way  and  place,  became  and  were  liable  to 
be  infected  by  the*  contagious,  infectious,  and  dangerous  disease 
with  which  the  said  mare  of  the  said  James  Henson  was  so 
infected  as  aforesaid ;  to  the  damage  and  common  nuisance  of 
the  citizens  of  said  state,  then  having  hprses  and  other  cattle  in 
the  said  open  and  public  way  and  place,  to  the  evil  example  of 
all  others  in  the  like  case  offending,  and  against  the  peace,  &c 
( Conclude  as  in  book  1,  chapter  3.) 

(719)  Against  owner  of  land  for  erecting  offensive  buildings.{n) 

That  the  defendant,  on,  &c.,  at  a  certain  place  commonly 
called  Diamond  Alley,  near  unto  divers  public  streets  and  dwell- 

(n)  R.  V.  Pedlej,  1  A.  &  E.  822.  The  second  count  charged  the  defendant 
with  continuing  the  necessary  and  sink  before  that  time  made,  &c.,  by  persons 
unkaown,  and  laid  the  nuisance  as  before.  The  third  count  charged  that  the 
defendant  near,  &c.  (as  before),  did  put,  place,  and  leave,  and  did  cause  and 
procure  to  be  put,  placed,  and  left,  divers  large  quantities  of  ordure,  &c.  The 
iburth  count  charged  the  defendant  with  permitting  and  suffering  the  nuisance 
(as  in  the  third  count,  except  that  the  nuisance  was  said  to  be  created  by  per- 
sons unknown)  to  remain.  On  the  trial  before  Lord  Denman,  C.  J.,  it  was 
proved  that  the  defendant  was  in  the  receipt  of  the  rents  of  twelve  dwelling- 
houses,  which  were  let  for  short  periods  to  tenants,  and  that  two  necessary 
houses  and  a  sink  belonging  to  them,  were  used  in  common  by  the  persons  occu- 
pying the  dwelling-houses.  It  did  not  appear  whether  any  of  the  present  ten- 
ants commenced  occupying  the  dwelling-houses  before  the  defendant  began  to 
receive  the  rents ;  but  the  necessary  houses  and  sink  were  constructed  and  used 
by  the  tenants  of  those  premises  before  his  time.  There  was  no  distinct  proof 
of  any  actual  demise,  of  the  necessary  houses  and  sink,  but  they  had  regularly 
been  cleansed  by  the  persons  occupying  the  dwelling-houses,  until  the  time  of 
the  naisance,  when  the  cleansing  had  been  neglected.  The  nuisance  had  arisen 
since  the  defendant  began  to  receive  the  rents.  The  only  method  of  draining 
the  places  from  which  the  nuisance  proceeded,  would  be  to  cut  through  a  close 
belonging  to  the  defendant.  Some  evidence  was  given  to  show  an  implied  ad- 
mission by  the  defendant  that  he  himself  was  bound  to  do  the  cleansing.  The 
jury,  under  the  direction  of  the  chief  justice,  found  a  verdict  of  guilty ;  subject 
to  a  motion  for  setting  aside  the  verdict  and  entering  an  acquittal. 

The  conviction  was  sustained  by  the  court,  it  being  ruled  generally  that  if 
the  owner  of  land  erect  a  building  which  is  a  nuisance,  or  of  which  the  occupa- 
tion is  likely  to  produce  a  nuisance,  and  let  the  land,  he  is  liable  to  an  indict- 
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iiig-hoases,  unlawfully  did  make,  erect,  and  set  up  two  buildings 
called  necessary  houses,  for  the  common  use  of  dive^  persons 
residing  in  and  frequenting  Diamond  Alley,  and  did  also  make 
and  cause  to  be  made  a  certain  open  sink  for  the  reception  of 
ordure,  &c.,  and  that  then  and  there,  and  on  divers  other  days 
and  times  between,  &c.,  divers  persons  residing  in  and  frequent- 
ing Diamond  Alley,  did  resort  to  and  use,  and  yet  do  resort  to 
and  use,  the  said  necessary  houses,  and  did  place  and  leave,  and 
cause  to  be  placed  and  left,  in  the  said  open  sink,  divers  large 
quantities  of  ordure,  &c.,  by  reason  of  which,  &c.  {sttUing  the 
nuisance  resulting). 

(720)  For  keeping  a  privy  in  a  BtreeU(rl^) 

That  C.  W.,  late  of,  &c.,  yeoman,  on,  &c.,  and  from  that  day 
until  the  day  of  finding  this  inquisition,  at,  &c.,  unlawfully  and 
obstinately  did  keep  and  maintain,  and  yet  doth  keep  and  main- 
tain, near  one  of  the  public  streets  in  the  said  city,  to  wit.  High 
or  Market  Street,  and  also  near  the  dwelling-house  of  C.  B.  and 
A.  T.,  and  of  divers  other  citizens  of  the  said  city  there  situate, 
a  certain  privy  or  house  of  office,  and  from  the  filth  and  human 
excrement  therein  contained  divers  fetid,  nauseous,  hurtful,  per- 
nicious, and  unwholesome  smells,  on  the  days  and  times  afore- 
said, did  and  still  do  arise  and  proceed,  whereby  the  air  there  was 
and  still  is  corrupted,  fetid,  and  infected,  and  the  health  of  the 
said  C.  B.  and  A.  T.,  and  divers  other  good  citizens  of  this  cora- 
monwealth  there  inhabiting,  residing,  and  passing,  has  been  and 
still  is  endangered  and  impaired,  to  the  great  damage  and  com- 
ment for  such  nuisance  being  continued  or  created  during  the  term,  and  that 
the  same  principle  extended  to  cases  where  he  lets  a  building  which  requires 
particular  care  to  prevent  the  occupation  from  being  a  nuisance,  and  the  nui- 
sance occur  for  want  of  such  care  on  the  part  of  the  tenant.  It  was  declared  by 
Littledale,  J.,  that  if  a  party  buy  a  reversion  during  a  tenancy,  and  the  tenant 
afterwards,  during  his  term,  erect  a  nuisance,  the  reversioner  is  not  liable  for  it; 
but  if  such  reversioner  relet,  or,  having  an  opportunity  to  determine  the  ten- 
ancy, omit  to  do  so,  allowing  the  nuisance  to  continue,  he  is  liable  for  such  con- 
tinuance, and  that  such  purchaser  is  liable  to  be  indicted  for  the  continuing  o( 
the  nuisance,  if  the  original  reversioner  would  have  been  liable,  though  the  pur- 
chaser has  had  no  opportunity  of  putting  an  end  to  the  tenant's  interest,  or 
abating  the  nuisance. 

(ni)  This  form  has  been  sustained  in  Philadelphia. 
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inon  nuisance,  &c.,  there  inhabiting,  residing,  and  passing,  to  the 
evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap^ 
ierS.) 

(721)  For  keeping  a  privy  near  an  adjoining  hou%e.(o) 

That.  W.  R.,  late  of,  &c.,  yeoman,  on,  &c.,  and  from  that  day 
until  the  finding  of  this  inquisition,  at,  &c.,  did  keep  and  main- 
tain, and  yet  doth  keep  and  maintain,  unlawfully  and  obstinately, 
near  the  dweliing-hoase  of  divers  citizens  of  the  State  there  sit- 
uate and  adjoining  the  dwelling-house  of  one  P.,  a  certain  privy 
or  house  of  office,  so  filled  with  filth,  dung,  and  human  excrement, 
that  the  same  flowed,  issued,  and  came,  and  yet  doth  fiow,  issue, 
and  come  through  the  walls  of  and  into  the  said  dwelling-house 
so  adjoining  as  aforesaid,  and  by  reason  whereof  divers  fetid, 
noisome,  and  unwholesome  smells,  during  the  time  aforesaid, 
did,  and  yet  doth  arise,  and  the  air  thereby  was,  and  still  is 
greatly  corrupted  and  infected,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  citizens  of  this  State  thereabouts  resi- 
dent, to  the  evil  example,  &c.,  against,  &c.  (Conclvde  as  in  book 
1,  chapter  3.) 

(722)  Disorderly  hotise^  ^e.     Form  used  in  New  York. 

That  A.  B.,  late  of,  &c.,  laborer,  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  taking  of 
this  inquisition,  at  the  city  and  ward  and  in  the  county  aforesaid, 
did  keep  and  maintain,  and  yet  keep  and  maintain,  a  cer- 

tain common,  ill-governed,  and  disorderly  house,  and  in 
said  house,  for  own  lucre  and  gaiq,  certain  persons,  as  well 

men  as  women,  of  evil  name  and  fame,  and  of  dishonest  conver- 
sation, to  frequent  and  come  together,  then  and  on  the  said  other 
days  and  times,  there  unlawfully  and  wilfully  did  cause  and  pro- 
cure, and  the  said  men  and  women,  in  said  house,  at  un- 
lawful times,  as  well  in  the  night  as  in  the  day,  then  and  on  the 
said  other  days  and  times,  there  to  be  and  remain,  drinking,  tip- 
pling, gambling,  whoring,  and  misbehaving  themselves,  unlaw- 
fully and  wilfully  did  permit,  and  yet  permit,  to  the  great 
damage  and  common  nuisance  of  the  people  of  the  State  of  New 

(o)  Drawn  in  1789  bv  Mr.  Bradford,  then  attorney-general  of  Pennsylvania. 
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York,  there  inhabiting,  residing,  and  passing,  to  the  evil  example, 
&C.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(723)  Second  count.     Q-aming-house^  ^e. 

That  the  said  A.  B.,  afterwards,  to  wit,  on  the  said  day 

of  in  the  year  aforesaid,  and  on  divers  other  days  and  time^t 

as  aforesaid,  with  force  and  arras,  at  the  ward,  city,  and  county 
aforesaid,  a  certain  common  gaming-hoase,  there  situate,  for 
lucre  and  gain,  unlawfully  and  injuriously  did  keep  and 
maintain,  and  in  the  said  common  gaming-house,  there  unlaw- 
fully and  injuriously  did  cause  and  procure  divers  idle  and  ill- 
disposed  persons  to  be  and  remain  in  the  said  common  gaming- 
house, and  to  game  together,  and  play  at  cards,  dice,  and  billiards 
{addinff  other  games^  ^c*)^  for  money,  on  the  said  day  of 

in  the  year  one  thousand  eight  hundred  and  aforesaid, 

and  on  the  said  other  days  and  times,  there  did  unlawfully  and 
injuriously  procure,  permit,  and  suffer;  and  the  said  persons, in 
the  said  common  gaming-house,  there  on  the  day  of 

aforesaid,  and  on  the  said  other  days  and  times,  by  such  procure- 
ment, permission,  and  sufferance  of  the  said  A.  B.,  did  game  to- 
gether and  play  at  cards,  dice,  and  billiards  (as  above)  for  money, 
to  the  great  damage  and  common  nuisance  of  all  the  people  of 
the  State  of  New  York,  and  against,  &c.  {Conclude  as  in  book 
1,  chapter  3.) 

(724)  Disorderly  house.    Form  in  use  in  Massachusetts, 

That  A.  B.,  of  Boston  aforesaid,  yeoman,  on,  &c.,  at,  &c.,  and 
on  divers  other  days  and  times,  as  well  before  as  since,(a)  did 
keep  and  maintain  a  certain  common  house  of  ill-fame  there 
situate,  resorted  to  for  the  purpose  of  prostitution  and  lewdness; 
and  in  said  house,  for  own  lucre  and  gain(a^)  certain 

persons,  whose  names  to  said  jurors  as  yet  are  not  known,  as 
well  men  as  women,  of  evil  name  and  fame,  and  of  dishonest 
conversation,(a^)  to  frequent  and  come  together  then,  and  on  the 
said  other  days  and  times,  there  unlawfully  and  wilfully  did 
cause  and  procure,  and  the  said  men  and  women  in  said 

(a)  See  Wells  v.  Com.,  12  Gray  (Mass.),  326. 

(o')  These  allegations  may  be  dispensed  with.  Com.  v,  Ashley,  2  Gray 
(Mass.),  356. 
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house  at  unlawful  times,  as  well  in  the  night  as  in  the  day,  then 
and  on  said  other  days  and  times,  there  to  be  and  remain  whor* 
ing  {insert  other  acts  of  disorder^  as  the  facts  may  be),  and  other- 
wise misbehaving  themselves,  unlawfully  and  wilfully  did  permit 
and  suffer,  to  the  great  injury  and  common  nuisance,  &;c., 
against,  &&,  and  contrary,  &c.  ( Conclude  as  in  book  1,  chap- 
ter  3.) 

(725)  For  keeping  a  common  bawdy-house  in  Massachusetts.{p) 

That  A.  B.,  of,  &;c.,  laborer,  on,  &c.,  and  on  divers  other  days 
and  times  as  well  before  as  afterwards,  to  the  day  of  taking  this 
inquisition,  at,  &c.,  a  certain  common  house  of  ill-fame,  unlaw- 
fully and  wickedly  did  keep  and  maintain ;  and  the  said  house, 
for  the  sake  of  lucre  and  gain,  divers  evil  disposed  persons,  as 
well  men  as  women,  and  common  prostitutes,  on  the  days  and 
times  aforesaid,  as  well  in  the  night  as  in  the  day,  there  unlaw- 
fully and  wickedly  did  receive  and  entertain ;  and  in  which  house 
the  said  evil  disposed  persons  and  common  prostitutes,  by  the 
coQsent  and  procurement  of  the  said  A.  B.,  on  the  days  and 
times  aforesaid,  there  did  commit  whoredom  and  fornication  ; 
whereby  divers  unlawful  assemblies,  riots,  afirays,  disturbances, 
and  violations  of  the  peace  of  the  said  commonwealth,  and  lewd 
offences,  in  the  same  house,  on  the  days  and  times  aforesaid,  as 
well  in  the  night  as  in  the  day,  were  there  committed  and  per- 
petrated ;  to  the  great  damage  and  common  nuisance,  &c.,(^^) 
in  manifest  destruction  and  subversion  of,  and  against  good 
morals  and  good  manners,  and  against,  &c.(j)  {ConchuU  as  in 
book  1,  chapter  3.) 

(p)  2  Chit  40 ;  Cro.  C.  C.  802  (8th  ed.)  See  note  (6)  2  Chit  40,  where  it 
is  s&id  that  this  is  the  common  printed  form  used  in  England.  "  It  is  not 
necessaiy,"  says  Mr.  Davis,  Free.  193,  <<  to  state  particulars ;  as  the  names  o£ 
those  who  frequented  the  house.  2  Burr.  1832 ;  1  T.  B.  752,  754.  But  evi- 
dence of  particular  instances  of  illicit  intercourse  may  be  given  in  evidence 
onder  the  general  charge.  If  the  person  be  only  a  lodger  and  maice  use  of  her 
room  for  disorderly  purposes,  she  would  be  responsible."  See  ante,  705,  note ; 
Wk  0.  L.  §  2382. 

(pi)  See  Wells  v.  Com.,  12  Gray  (Mass.),  826. 

(9)  This  count  is  sustained  in  Jennings  v.  Com.,  17  Pick.  81  ;  and  it  was* 
held  ^t  the  common  law  misdemeanor  it  specified  did  not  merge  in  the  offence 
created  hy  Stat  1798,  ch.  59,  §  8.  A  second  count  accompanied  it  of  the 
same  structure,  with  the  exception  of  the  omission  of  the  averment  of  lucre. 
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(726)  Against  keeper  of  house  of  Ul-famt.  Rev.  Sts.  Mass.  ch.  130, 
§  8 ;  Stat.  1849,  ch.  84.(a) 
That  C.  D.,  late,  &c.,  on,  &c.,  at  B.  aforesaid,  in  the  county 
aforesaid,  and  on  divers  other  days  dnd  times  between  that  day 
and  the  day  of  the  finding  of  this  indictment,  at  B.  aforesaid,  in 
the  county  aforesaid,  did  keep  a  certain  bouse  of  ill-fame,  then 
and  there  resorted  to  for  the  purpose  of  public  prostitution  and 
lewdness ;  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(726^)  Keeping  house  of  ill-fame,   under  Mass.  Stat  1855,  cL 

405.(ai) 

That  A.  B.  and  C.  D.,  at,  &c.,  on  the  first  day  of  Jane, 
eighteen  hundred  and  fifty-seven,  and  on  divers  other  days  and 
times  between  the  said  first  day  of  June  and  the  first  day  of 
October,  eighteen  hundred  and  fifty-seven,  at  said  Boston,  did 
knowingly  keep  and  maintain  a  certain  common  nuisance,  to 
wit,  a  certain  building,  to  wit,  a  house  of  ill-fame,  then  and  on 
said  other  days  and  times,  there  situate,  on  North  Street,  in  said 
Boston,  numbered  one  hundred  and  fifty-eight,  and  then  and  on 
said  other  days  and  times  thereby  there  kept  and  used  as  a 
house  of  ill-fame,  and  then  and  on  said  other  days  and  times 
there  resorted  to  for  the  purpose  of  prostitution  and  lewdness; 
and  that  the  said  A.  B.  and  C.  D.,  in  said  house,  for  their  own 
lucre  and  gain,  certain  persons,  whose  names  to  said  jurors  as 
yet  are  not  known,  as  well  men  as  women  of  evil  name  and 
fame  and  of  dishonest  conversation,  to  frequent  and  come  to* 
gether,  did  then  and  on  said  other  days  and  times  there  unlaw- 
fully and  wilfully  cause,  permit,  and  procure,  and  said  men  and 
women  in  said  house,  as  well  in  the  day  as  in  the  night,  then 
and  on  said  other  days  and  times,  there  did  sufier  and  permit  to 
be  and  to  remain  whoring;  to  the  common  nuisance  of  all  good 

Whether  or  no  this  ayerment  was  essential  it  was  not  necessary  to  decide,  as 
there  was  already  one  clearly  good  count  with  which  to  support  the  verdict  1 
apprehend,  however,  that  the  averment  can  be  safely  dispensed  with  in  Oiose 
cases  where  the  evidence  does  not  support  it,  as  the  non-acceptance  of  money 
certainly  does  not  lessen  the  outrage  committed  on  the  morals  and  peace  of  the 
community. 

(a)  This  was  sustained  in  Com.  v.  Ashley,  2  Gray.     See  Tr.  &  H.  Prec  329. 

(ai)  This  was  sustained  in  Com.  v.  Hart,  10  Allen,  465. 
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citizens  then  and  on  said  other  days  and  times  there  residing, 
passing,  and  being,  and  in  evil  example  to  all  others  in  like  case 
oflfending,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(727)  Keeping  brothel  in  Hamilton  County^  under  Ohio  statute. 

That  A.  B.,  on  the  first  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-three,  in  the  County 
of  Hamilton  aforesaid,  did  unlawfully  keep  a  brothel,  otherwise 
called  a  house  of  ill-fame,  by  then  and  there  keeping  therein 
divers,  to  wit,  five,  female  persons,  whose  names  are  to  the  jurors 
aforesaid  unknown,  for  the  purpose  of  prostitution,  and  by  then 
and  there  suffering  divers,  to  wit,  five,  other  female  person^;,  whose 
names  are  to  the  jurors  aforesaid  unknown,  to  resort  thereto  for 
the  purpose  of  prostitution.(6) 

(728)  Keeping  disorderly  tuvem^  under  Ohio  statute. 

That  A.  B.,  on  the  fourth  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-eight,  at  his  house, 
in  the  town  of  Zanesfield,  in  the  County  of  Logan  aforesaid  (he 
the  said  A.  B.  being  then  and  there  duly  licensed  to  keep  a 
tavern,  at  his  house  aforesaid,  in  the  town  and  county  aforesaid), 
unlawfully  and  wickedly  did  permit  and  allow  rioting,  revelling, 
and  intoxication,  drunkenness,  swearing,  gambling,  and  fighting 
in  his  house  aforesaid,  and  on  his  premises  aforesaid,  by  M.  N., 
O.  P.,  R.  S.,  and  T.  W.,  and  other  persons  to  the  affiant  un- 
known, he  the  said  A.  B.  then  and  there  being  a  duly  licensed 
tavern-keeper,  at  his  house  aforesaid,  in  the  county  aforesaid.(^) 

(729)  Disorderly  Jumse.     Form  used  in  Philadelphia, 

That  A.  B.,  late  of,  &a,  yeoman,  &c.,  and  on  divers  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  inqui- 
sition, with  force  and  arms,  at  the  county  aforesaid,  and  within 
the  jurisdiction  of  this  court,  did  keep  and  maintain,  and  yet 
doth  keep  and  maintain,  a  certain  common,  ill-governed,  and  dis- 
orderly house ;  and  in  said  house  for  own  lucre  and 
gain,  certain  persons,  as  well  men  as  women  of  evil  name  and 
fame  and  of  dishonest  conversation,  to  frequent  and  come  to- 
gether there,  and  on  the  said  other  days  and  times,  there  unlaw- 

(6)  Warren's  C.  L.  840.  (c)  Warren's  C.  L.  867. 
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folly  and  wilfully  did  cause  and  procure,  and  the  said  men  and 
women  in  said  house,  at  unlawful  times,  as  well  in  the 

night  as  in  the  day,  then  and  on  the  same  other  days  and  timed, 
there  to  be  and  remain  drinking,  tippling,  and  otber- 

wiae  misbehaving  themselves,  unlawfully  and  wilfully  did  permit 
and  suffer,  and  yet  doth  permit  and  suffer,  to  the  great  damage 
and  common  nuisance,  &c.,  to  the  evil  example,  &c.,  and  against, 
&c«     ( Conclude  its  in  book  1,  chapter  3.) 

(730)  Second  count     Tippling-hovMe. 

That  the  said  A.  B.,  on  the  same  day  and  year  aforesaid,  at 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  same 
court,  did  sell  and  retail,  and  cause  to  be  sold  and  retailed, 
within  the  said  county,  less  than  one  quart  of  rum,  wine,  brandy, 
and  other  spirituous  and  vinous  liquors,  then  and  there  delivered 
at  one  time  and  to  one  person,  and  to  more  than  one  person, 
without  having  first  obtained  license  agreeably  to  law  for  that 
purpose,  against,  &c.,  and  against,  &c.  ( Conclude  (is  in  book  1, 
chapter  3.) 

(731)  Amther  form  for  %a7ne.{r) 

That  defendant,  on,  &c.,  at,  &c.,  and  on  divers  other  times 
and  seasons  between  that  time  and  the  taking  of  this  inquisi- 
tion, kept,  &c.,  a  disorderly  and  ill-governed  house,  and  did  then 
and  there  unlawfully  cause  and  procure,  for  his  own  lacre  and 
gain,  certain  persons,  as  well  men  as  women  of  evil  name  and 
fame,  and  of  dishonest  conversation,  to  frequent  and  come  to- 
gether in  his  said  house,  at  unlawful  times,  as  well  in  the  night 
as  in  the  day,  and  did  permit  them  there  to  be  and  remain,  drink- 
ing, tippling,  and  misbehaving  themselves,  to  the  great  damage 
and  common  nuisance,  &c.,  to  the  evil  example,  &c. 

(r)  Com.  V.  Stewart,  1  S.  &  R.  343.  *<  The  case  of  The  King  v.  Higginson,  t 
Burr.  1282,"  said  Tilghman,  C.  J.,  in  examining  the  count,  "  is  very  much  Kke 
this.  The  only  difference  is  that  instead  of  drinking,  tippling,  &c.,  Higginson 
is  charged  with  procuring  persons  to  come  to  his  house,  and  permitting  them  to 
remain  there  *  fighting  of  cocks,  boxing,  playing  at  cudgels,  and  nusbehaving 
themselves,  to  the  great  damage  and  common  nuisance,  &c.'  The  same  objec- 
tion was  made  to  that  indictment,  yet  it  was  held  good.  Besides,  it  is  of  great 
weight  that  this  form  of  indictment  is  of  ancient  date  in  this  State,  and  there 
have  been  many  convictions  under  it  I  am  therefore  of  opinion  that  it  is  suffi- 
cient" See  also  Hunter  v.  Com.,  2  S.  &  B.  298. 
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(732)  Disorderly  house,  under  Vermont  Jtev.  Sts.  eh.  99,  §  9.(<) 
That  O.  N.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  taking  this  inquisition, 
with  force  and  arms,  at,  &c.,  in  the  County  of  Chittenden  afore- 
said, feloniously  a  certain  house  of  ill-fame,  commonly  called  a 
bawdy-house,  resorted  to  for  the  purposes  of  prostitution  and 
lewdness,  unlawfully  and  wickedly  did  keep  and  maintain,  and 
in  the  said  bouse,  for  filthy  lucre  and  gain,  divers  evil  disposed 
persons,  as  well  men  as  women  and  whores,  on  the  days  and 
times  aforesaid,  as  well  in  the  night  as  in  the  day,  there  unlaw- 
fully and  wickedly  did  receive  and  entertain,  and  in  which  said 
house  the  said  evil  disposed  persons  and  whores,  by  the  consent 
and  procurement  of  the  said  G.  N.,  on  the  days  and  times  afore- 
said, there  did  commit  whoredom  and  fornication,  whereby  divers 
unlawful  assemblies,  riots,  routs,  afiVays,  disturbances,  and  viola- 
tions of  the  peace,  and  dreadful,  filthy,  and  lewd  offences  in  the 
same  house,  on  the  days  and  times  aforesaid,  as  well  in  the  night 
as  in  the  day,  were  there  committed  and  perpetrated,  to  the  great 
damage  and  common  nuisance,  &a,  to  the  evil  example,  &c.,  in 
manifest  destruction  and  subversion  of  morality  and  good  man- 
ners, contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(733)  Keeping  a  disorderly  house,  and  fighting  cocks,  ^c,  at  com- 
mon law,{t) 

That  P.  Q,.,  late  of,  &c.,  and  R.  S.,  late  of,  &c.,  on,  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  the 

(<)  '^  After  a  careful  perusal  of  this  indictment,"  said  the  Supreme  Court  of 
VennoDt,  in  State  v.  Nixon,  18  Vt.  70,  *'  we  see  no  reason  to  doubt  its  suffi- 
ciency." The  keeping  a  house  of  ill-fame,  it  was  ruled,  is  a  local  offence,  and 
must  be  described  in  an  indictment  as  committed  in  a  particular  town,  and  the 
prosecutor  is  confined  in  bis  proof  to  the  town,  and  cannot,  as  in  other  cases, 
proye  an  offence  within  the  county ;  but  a  more  particular  description  of  the 
bouse  is  not  required. 

(0  Dickinson's  Q.  S.  6th  ed.  424.  Cock-fighting  was  prohibited  as  in  itself 
an  illegal  pastime  (in  39  Ed.  III. ;  see  11  Rep.  87)  ;  and  an  indictment  will  lie 
for  it  at  common  law.  Squires  v.  Whisken,  3  Campb.  148 ;  R.  v.  Higginson,  2 
Bunr.  R.  1233.  See  also  penalties  inflicted  by  5  &  6  Wm.  IV.  c.  69,  s.  3  ;  and 
2  &  3  Vict  c.  47,  8.  47,  for  keeping  cock-pits.  See  2  Shower,  38 ;  4  Com.  Dig. 
«i/.  Jmiiees  of  the  Peace,  (B.  42) ;  Bac.  Abr.  Gaming  (A.  2). 

277 


Digitized  by 


Google 


(734)  OFFENCES   AGAINST  SOCIETY. 

taking  of  this  inquisition^  with  force  and  arms,  at  the  parish 
aforesaid,  in  the  county  aforesaid,  did  keep  and  maintain,  and 
yet  do  keep  and  maintain,  a  certain  common,  ill-governed,  and 
disorderly  house,  and  in  the  said  house,  for  their  own  lucre  and 
profit,(u)  certain  evil  and  ill-disposed  persons  of  ill-name  and 
fame,(t;)  and  of  dishonest  conversation,  to  frequent  and  come  to- 
gether, then,  and  the  said  other  days  and  times,  there  unlawfully 
and  wilfully  did  cause  and  procure,  and  the  said  persons  in  the 
said  house  then,  and  the  said  other  days  and  times,  there  to  be 
and  remain,  fighting  of  cocks,  boxing,  playing  at  cudgels,  aod 
misbehaving  themselves,  unlawfully  and  wilfully  did  permit^  and 
yet  doth  permit ;  to  the  great  damage  and  common  nuisance, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(734)  disorderly  house.     Form  used  in  South  Carolina. 

That  A.  B.,  on,  &c.,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  the  taking  of  this  inquisition,  with 
force  and  arms,  at,  &c.,  unlawfully  did  keep  and  maintain  a  cer- 
tain common,  ili-governed,  and  disorderly  house,  situate  in 
the  district  and  State  aforesaid ;  and  in  the  said  house,  for  the 
lucre  and  gain  of  the  said  certain  persons,  as  well 
men  as  women,  of  evil  name  and  fame,  and  of  dishonest  conver- 
sation, then  and  on  the  said  other  days  and  times,  there  unlaw- 
fully and  willingly  did  cause  and  procure  to  frequent  and  come 
together,  and  the  said  men  and  women,  in  the  said  house  of 
the  said  then,  and  on  the  said  other  days  and  times,  as  well 
in  the  night  as  in  the  day,  there  to  be  and  remain,  drinking,  tip- 
pling, whoring,  and  misbehaving  themselves,  unlawfully  and 
wilfully  did  permit,  and  yet  do  permit;  to  the  great  damage 
and  common  nuisance,  &c.,  to  the  great  displeasure,  &c.,  to  the 
evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ier  3.) 

(u)  An  indictment  for  abduction  of  a  girl  having  a  portion  of  £1,300  (against 
3  Hen.  VIT.  c.  2)  laid  the  offence,  "  for  lucre  of  the  gain  of  the  said  portion  " 
(Fulwood's  case,  Cro.  Car.  483) ;  for  "  lucre  and  luxuriousness  are  the  ends  of 
such  an  act."     lb.  486 ;  Dickinson's  Q.  S.  6th  ed.  425. 

(t;)  Need  not  be  named  (2  Burr.  1232,  R.  v.  Higginson);  from  which  this 
form  is  taken.    Dickinson's  Q.  S.  6th  ed.  425. 
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(735)  Letthig  house  to  a  woman  of  ill-fame^  at  common  law.{w) 
That  IL  H.,  of,  &c.,  physician,  on,  &c.,  at,  &cc.^{w^)  did  let  out 
and  accommodate  a  certain  room   in  the   house   of   him   said 

(w)  Com.  V.  Harrington,  3  Pick.  26.  Parker,  C.  J.,  said  in  substance,  <*  that 
the  court  were  of  opinion  that  there  was  nothing  in  the  first  objection  to  the 
oonYiction,  namely,  that  the  lease  was  not  proved  to  have  been  made  on  the 
day  alleged  in  the  indictment.  Time  does  not  enter  into  the  constitution  of  the 
offence,  and  this  case  differs,  therefore,  from  an  indictment  for  usury,  where  it 
is  necessary  to  set  forth  the  time  of  making  the  usurious  contract. 

"  The  principal  objection,  however,  was  that  the  facts  alleged  do  not  consti- 
tute an  indictable  offence.  It  is  found  that  the  defendant  let  the  house  to  a 
woman  of  ill>fame,  knowing  her  to  be  such,  with  the  intent  that  it  should  be 
used  for  the  purposes  of  prostitution,  and  that  it  was  so  used.  There  is  no 
statnte  against  such  an  ofience,  and  the  question  then  is,  whether  it  is  indictable 
at  common  law.  It  has  been  compared  to  cheating  on  false  pretences,  which  was 
not  indictable  at  common  law,  and  which  has  been  made  so  by  a  statute.  But 
the  cases  are  different,  inasmuch  as  cheating  acts  only  upon  the  individual 
defrauded ;  whereas  this  offence  is  of  a  public  nature,  and  obviously  injurious  to 
the  public  morals.  The  real  question  is,  whether  exciting,  encouraging,  and 
aiding  one  to  commit  a  misdemeanor,  is  not  of  itself  a  misdemeanor.  And  we 
find  that  it  has  been  held  so  to  be  in  the  case  of  The  King  v.  Phillips  (6  East, 
464),  in  which  it  was  decided,  that  an  endeavor  to  provoke  another  to  commit 
the  misdemeanor  of  sending  a  challenge  to  fight,  is  itself  a  misdemeanor ;  it 
being  the  object  of  the  law  to  prevent  the  commission  of  offences.  On  this 
ground  we  think  the  indictment  is  sustainable.  In  Rex  v.  Scofield  (Cald.  S97) 
it  was  held  that  the  intent  may  make  an  act,  innocent  in  itself,  criminal.  To 
apply  this  principle  to  the  present  case :  The  letting  of  a  house  is  in  itself  an 
innocent  act,  but  the  defendant  let  his  house  for  the  purposes  of  prostitution, 
and  he  knew  that  it  was  used  accordingly.  Now  keeping  a  bawdy-house  is  an 
offence  at  common  law,  and  letting  a  house  for  such  purpose  must  therefore  be 
a  misdemeanor. 

^  A  case  has  been  cited  in  which  a  party  was  allowed,  in  a  civil  action,  to 
recover  a  compensation  for  washing  clothes  for  the  defendant,  although  the 
plaintiff  knew  that  the  defendant  was  a  prostitute,  and  that  the  clothes  were 
Qsed  for  the  purposes  of  allurement.  But  this  indictment  goes  further.  It 
alleges  not  only  that  the  defendant  knew  that  his  house  would  be  put  to  an 
unlawful  use,  but  that  he  let  it  for  that  very  purpose.    And  there  is  a  case  in  1 

£sp.  13  (Girardy  v,  Richardson),  in  which  Lord  Kenyon  held  that  a  party  left- 
ting  bis  house  for  such  a  pui^se  is  not  entitled  to  recover  rent. 
"The  King  r.  Higgins  (2  East,  5),  is  a  strong  case  to  show  that  the  common 

law  will,  proprio  vigore,  punish  in  the  case  like  the  one  before  us.    There  a  man 

(tfi)  It  is  necessary  to  aver  a  date  for  the  making  of  the  lease.  Com.  t*. 
Moore,  11  Gush.  (Mass.),  600. 
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H.,  in  Elliott  Street,  so  called,  in  said  Boston,  for  his  own  gain 
and  reward,  and  for  a  certain  rent  and  sum  of  money  to  him  to 
be  paid  therefor,  to  one  S.  B.,  with  intent  and  design  that  she 
the  said  B.  should  then  and  there,  in  the  room  aforesaid,  have, 
receive,  and  entertain  divers  male  persons  to  the  jurors  unknown, 
with  whom  to  commit  the  crime  of  fornication  and  whoredom, 
and  did  continue  to  let  out  and  accommodate  the  said  room  to 
said  B.,  from  that  day  continually  to  the  day  of  the  taking  of 
this  inquisition,  for  the  purpose  aforesaid,  in  which  said  room  the 
said  B.  then,  and  on  divers  other  days  and  times  between  said 
day  and  the  day  of  the  taking  of  this  inquisition,  there  did  com- 
monly, with  the  knowledge  and  consent  of  said  H.,  commit 
whoredom  and  fornication,  with  divers  persons  whose  names  are 
to  the  said  jurors  unknown,  to  the  great  damage  and  common 
nuisance,  &c.,  and  against,  &c.  {Conclude  as  in  book  l^chap- 
ter  3.) 

(736)  Keeping  a  gaming-house^  at  common  law.{x) 

That  defendant,  at,  &c.,  on,  &c.,  and  at  divers  other  times  he- 
tween  that  day  and  the  finding  of  this  inquisition,  unlawfully 
did  keep  and  maintain  a  certain  common  gaming-house;  and  in 
the  said  common  gaming-house,  for  lucre  and  gain,  on,  &c.,  and 

solicited  a  servant  to  steal  his  master's  goods,  and  it  was  held  a  misdemeanor  to 
solicit  a  person  to  commit  a  crime. 

'*  It  being  found  here  that  the  defendant's  house  was  let  to  be  used  for  an 
unlawful  purpose,  and  his  gain  was  found  upon  such  use  of  it,  the  court  do  not 
think  a  statute  necessary  to  make  his  offence  indictable.  The  only  case  which 
looks  to  the  contrary  is  the  one  in  2  Ld.  Raym.  1197,  where  an  indictment 
against  a  person  for  being  a  bawd  was  held  ill,  that  being  a  spiritual  offence. 
The  reason  does  not  hold  here,  as  we  have  no  spiritual  court,  and  it  does  not 
appear  that  a  person  may  not  here  be  indicted  for  being  a  bawd. 

"  Though  we  have  strong  doubts  in  this  case  from  the  argument  of  Mr.  Dun- 
lap,  and  from  the  circumstance  that  no  case  has  been  found  of  an  indictment 
for  this  offence  in  England,  we  have  nevertheless  come  to  the  conclusion  that 
there  is  no  objection  to  this  indictment  on  the  ground  of  variance,  and  that  the 
facts  set  forth  constitute  an  indictable  offence."     See  Wh.  C.  L.  §  2390,  &c. 

(x)  Arch.  C.  P.  5th  Am.  ed.  752.  This  precedent  was  held  good  in  R.  r. 
Rogier,  2  D.  &  R.  481 ;  1  B.  &  C.  272 ;  see  Hunter  r.  Com.,  2  S.  &  R  298. 
Holroyd,  J.,  in  R.  v.  Taylor  (3  B.  &  C.  502),  intimated  that  it  would  be  enough 
simply  to  charge  the  defendant  with  keeping  a  common  gaming-house ;  and 
sach,  on  a  kindred  case,  is  the  leaning  of  the  Supreme'  Court  of  Massachusetts. 
Com.  V.  Pray,  13  Pick.  869.  See  Wh.  C.  L.  §§  2882,  2446. 
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on  the  said  other  days  and  times,  there  onlawfally  and  wilfully  did 
cause  and  procnre  divers  idle  and  evil  disposed  persons  to  frequent 
and  come  to  play  together  at  a  certain  unlawful  game  of  cards 
called  rouge  et  noir ;  and  in  the  said  common  gaming-house,  on, 
&a,  and  on  the  other  days  and  times,  there  unlawfully  and  wil- 
fully did  permit  and  suffer  the  said  idle  and  evil  disposed  persons 
to  be  and  remain  playing  and  gaming  at  the  said  unlawful  game 
of  rouge  et  noir,  for  divers  large  and  excessive  sums  of  money ; 
to  the  great  damage  and  common  nuisance,  &c.,  to  the  evil  ex- 
ample, &€•,  and  against,  &c.     (Conchuie  as  in  book  1,  chapter  3.) 

(737)  Second  count,     Gaming-room. 

That  the  said  J.  S.,  afterwards,  to  wit,  on,  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  taking 
of  this  inquisition,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  unlawfully  did  keep  and  maintain  a  certain 
common  gaming-room  in  the  house  of  one  J.  N.,  there  situate ; 
and  in  the  said  common  gaming-room,  &c.  (oj  in  the  last  coufU^ 
only  substituting :  "  gaming-room  "  for  "  gaming-house.") 

(738)  Keeping  a  common  gaming-house  at  common  law.    Another 
form^  omitting  the  averment  in  last  of  playing  rouge  et  noir.{y) 

That  M.  M.,  late  of,  &c.,  being  an  idle  and  ill-disposed  person, 
OD,  &c.,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  taking  of  this  inquisition,  with  force  and  arms, 
at,  &C.,  a  certain  common  gaming-house  there  situate,  for  his 
lucre  and  gain,  unlawfully  and  injuriously  did  keep(2;)  and  main- 

(y)  Dickinson's  Q.  S.  6th  ed.  425.  See  3  B.  &  C.  502,  R  v.  Josiah  Taylor. 
"•  Keeping  the  house  "  for  the  specified  purpose,  is  the  offence ;  and  therefore, 
like  keeping  a  bawdy-house,  general  evidence  will  support  an  indictment.  J. 
Anson  r.  Stewart,  1  T.  R.  754  ;  Wh.  C.  L.  §  2362. 

(z)  Keeping  a  common  gaming-house,  and  for  lucre  and  gain  unlawfully 
causing  and  procuring  divers  idle  and  ill-disposed  persons  to  frequent  and  come 
to  play  together  at  a  game  called  rouge  et  noir,  and  permitting  the  said  idle, 
&C.,  to  remain  playing  at  the  said  game  for  divers  large  and  excessive  sums  of 
money,  is  indictable  at  common  law.  R.  o.  Rogier,  1  B.  &  C.  275 ;  2  D.  &  R. 
431,  S.  C;  Dickinson's  Q.  S.  6th  ed.  425  ;  Wh.  C.  L.  §  2362,  &c.  "  See,"  says 
Mr.  Chitty,  3  C.  L.  673,  "other  precedenU,  4  Went.  156;  6  lb.  384;  1  Bro. 
237.  For  keeping  a  common  raffling  shop,  Trem.  P.  C.  241.  See  in  general 
Hawk.  b.  1,  ch.  92 ;  Com.  Dig.  Justices  of  the  Peace,  B.  42 ;  Bao.  Abr.  Gaming ; 
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tain,  and  in  the  same  common  gaming-boase,  on  the  said,  &c., 
and  on  the  said  other  days  and  times  there,  nnlawfnlly  and  inja- 

Bnm's  J.,  Gaming;  Williams,  J.,  Gaming;  4  Bla.  Com.  171-174.  All  common 
gaming-houses  are  nuisances,  not  only  from  the  encouragement  to  dissipaticm 
which  they  afford,  but  also  fr(»n  the  disturbance  they  occasion  to  the  people 
who  live  near  them,  by  the  numbers  of  idle  persons  whom  they  bring  together 
and  the  quarrels  they  necessarily  occasion  (Hawk.  b.  1,  c.  75,  s.  6)."  See  WL 
C.  L.  §§  2362,  2382,  2446,  &c. 

On  this  point,  Bronson,  C.  J.  (in  People  r.  Jackson,  3  Denio,  101),  says: 
"  We  have  not  enacted  the  statute  (83  Hen.  VHI.  c.  9,  s,  II)  against  gamii^- 
houses.  See  1  Hawk.  P.  C.  721,  Curwood's  ed.  Still  I  have  no  donbt  that  the 
keeping  of  a  common  gaming-house  is  indictable  at  the  common  law.  The 
King  V.  Rogier,  1  B.  &  C.  272;  The  People  v.  Sergeant,  8  Cowen,  139.  It  b 
illegal,  because  it  draws  together  evil  disposed  persons,  encourages  excessive 
gaming,  idleness,  cheating,  and  other  corrupt  practices,  and  tends  to  public  dis- 
order. Nothing  is  more  likely  to  happen  at  such  places  than  breaches  of  the 
public  peace.  1  Hawk.  P.  G.  693,  s.  6  ;  Roscoe's  Or.  Ev.  663,  ed.  of  1836;  1 
Russ.  on  Cr.  299,  ed.  of  1836  ;  3  Chit.  C.  L.  678,  note,  ed.  of  1819  ;  Arch.  C. 
P.  600,  ed.  of  1840.  But  it  is  not  so  of  a  house  or  room  for  the  illegal  sale  of 
lottery  tickets.  Men  do  not  congregate  at  such  places.  On  the  contrary,  they 
go  in  one  at  a  time,  and  the  business  is  transacted  behind  screens  and  in  corners 
where  there  is  no  witness.  There  is  enough  of  evil  in  it,  but  no  tendency  to 
breaches  of  the  public  peace.  It  is  true  that  an  unauthorized  lottery  is  a  public 
nuisance.  I  Rev.  Sts  665,  §  26.  But  a  place  for  the  sale  of  tickets  is  not  a 
lottery.  Keeping  an  office  or  other  place  for  registering  tickets  in  an  unau- 
thorized lottery  is  expressly  forbidden  (§  34)  ;  but  there  is  no  prohibition  against 
keeping  an  office  or  place  for  the  sale  of  tickets.  I  see  no  principle  on  which 
the  first  count  can  be  supported. 

"  The  second  count  charges  the  keeping  of  an  ill-governed  and  disorderly 
room  for  the  sale  of  tickets.  The  pleader  has  substituted  the  sale  of  tickets  for 
such  things  as  are  usually  done  in  bawdy-houses.  This  count  is  worse  than 
the  others." 

The  statute  33  Hen.  YIII.  c.  9,  s.  11,  enacts  that  no  person  shall  for  his  gsun, 
lucre,  or  living,  keep  any  common  house,  alley,  or  place  of  bowling,  coyting, 
cloysh,  cayls,  half-bowl,  tennis,  dicing-table,  carding,  or  any  unlawful  game, 
then  or  thereafler  to  be  invented,  on  pain  of  forfeiting  forty  shillings  a  day. 
But  upon  thb  clause  it  has  been  decided  that  if  the  guests  in  an  inn  or  tavern 
call  for  a  pair  of  dice  or  tables,  if  the  house  be  not  for  gaming,  lucre,  or  gauns, 
but  they  only  play  for  recreation  and  for  no  gain  to  the  owner  of  the  house,  tlus 
is  not  within  the  statute,  nor  is  such  person  that  plays  in  such  house  that  is  not 
kept  for  lucre  or  gain,  within  the  penalty  of  that  law.  Dalt.  c.  46.  By  5  Geo. 
IV.  c.  83,  s.  4,  every  person  playing  or  betting  in  any  open  or  public  place,  at 
or  with  any  table  or  instrument  of  gaming,  at  any  game  or  pretended  game  of 
chance,  may  be  treated  as  a  vagrant  within  the  act,  but  playing  at  bowls  is  not 
within  the  act     1  Cowp.  c.  35 ;  Paley,  86,  110. 

A  house  in  which  a  faro  table  is  kept  for  the  purpose  of  common  gambling,  is 
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rioasly  did  cause  and  procure  divers  idle  and  ill-disposed  persons 
to  frequent  and  come  together  to  game  and  play,  and  the  same 
idle  and  ill-disposed  persons  to  be  and  remain  in  the  said  com- 
mon gaming-house,  and  to  game  and  play  together,  on  the  said, 
&c.,  at,  &c.,  and  on  the  said  other  days  and  times  there,  did  un- 
lawfully and  injuriously  procure,  permit,  and  suffer,  by  means 
whereof  divers  noises,  disturbances,  and  breaches  of  the  peace 
of  the  said  State,  then  and  on  the  said  other  days  and  times, 
were  there  occasioned  and  committed  ;  to  the  great  encourage- 
ment of  idleness  and  dissipation,  to  the  great  damage  and  com- 
mon nuisance,  &c.,  and  against,  &cc,  ( Conclude  as  in  book  1, 
chapter  3.) 

Second  count. 

Like  the  firsts  only  saying :  "  a  certain  common  gaming-room 
in  a  certain  house." 

(739)  Third  count.  The  game  played  being  hazard. 
That  the  said  M.  M.,  on,  &c.,  and  on  divers  other  days  and 
tiroes  between  that  day  and  the  said,  &c.,  with  force  and  arms, 
at,  &c.,  aforesaid,  a  certain  other  gaming-house  there  situate,  un- 
lawfully and  injuriously  did  keep  and  maintain,  for  the  gaming 
and  playing  at  a  certain  and  unlawful  game  with  dice  called 

perse  SL  nuisance,  and  it  is  not  necessary  to  constitute  it  such  that  there  should 
be  proof  of  frequent  affrays  and  disturbances  committed  there.  State  v.  Doom, 
Charlton,  1;  Bac.  Abr.tit.  Nuisance;  1  Hawk.  P.  C.  c.  76,  s.  6;  R.  u,  Dixon,  10 
Mod.  336  ;  1  Russ.  on  Cr.  821. 

The  facts  which  may  be  given  in  evidence  to  one  indicted  as  a  common 
gambler,  are  not  merely  those  perpetrated  within  the  county  where  the  bill  is 
found ;  foundation  being  first  shown  by  proof  of  the  corpus  delicti,  it  may  be 
proTed  that  he  kept  a  faro-bank  or  gaming-table,  or  had  otherwise  been  guilty 
of  unlawful  gaming,  in  other  counties.  Com.  v.  Hopkins,  2  Dana,  420 ;  sed 
(ptere. 

A  single  act  of  gaming,  unaccompanied  with  circumstances  of  aggravation,  is, 
it  is  said,  not  such  a  misdemeanor  as  will  authorize  a  court  to  require  sureties 
for  good  behavior.     Estes  v.  State,  2  Humph.  469. 

An  bdictment  under  the  South  Carolina  act  of  assembly  of  1816,  to  prevent 
P^^i'^o*  against  a  person  for  permitting  persons  to  play  cards  at  his  house, 
being  a  public  house,  is  not  good,  unless  it  state  that  the  ^persons  were  playing 
at  such  games  as  were  not  excepted  in  the  act,  and  where  a  conviction  had 
taken  place  on  such  an  indictment  the  judgment  was  arrested.  Reynolds  v. 
State,  2  N.  &  M'Cord,  365. 
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bazard,(a)  and  in  the  said  last  mentioned  common  gaming-bonse, 
on,  &c.,  in  the  year  aforesaid,  and  on  the  said  last  TDentioned 
days  and  times,  there  unlawfully  and  unjustly  did  cause,  procure, 
permit,  and  suffer  divers  idle  and  ill-disposed  persons  to  freqoent 
and  come  together,  to  game  and  play  together  at  the  said  unlaw- 
ful game  called  hazard,  and  the  said  last  mentioned  idle  and  ill- 
disposed  persons  to  be  and  remain  in  the  said  last  mentioned 
common  gaming-house,  and  to  game  and  play  together  at  the 
said  unlawful  game  called  hazard,  on  the  said,  &c.,  and  on  the 
said  last  mentioned  other  days  and  times  there  did  nniawfally 
and  injuriously  procure,  permit,  and  suffer  the  said  last  mentioned 
persons,  in  the  said  last  mentioned  gaming-house  there,  on  the 
said,  &c.,  and  on  the  said  other  days  and  times,  by  such  last 
mentioned  procurements,  permission,  and  sufferance  of  the  said 
M.  M.,  did  game  and  play  together  at  the  said  unlawful  game 
called,  &c. ;  to  the  great  danger,  &a  {as  in  the  first  count)* 

Fourth  count. 

Like  the  thirds  saying :  "  common  gaming-room,^'  &c.,  as  in 
the  second, 

(740)  Same,  and  permitting  persons  unknown  to  play  at  JE.  0,{b) 

And  the  jurors,  &c.,  do  further  present,  that  W.  W.,  being  such 
idle,  &c.,  and  not  minding,  &c.,  on,  &c.,  aforesaid,  and  on  divers 
other  days,  &c.,  with  force  and  arms,  at,  &c.,  aforesaid,  a  certain 
common  gaming-house,  there  situate,  for  his  lucre  and  gain,  un- 
lawfully and  injuriously  did  keep  and  maintain,  and  in  the  said 
last  mentioned  gaming-house  a  certain  common  gaming-table, 
called  an  E.  O.  table,  for  the  use  and  purpose  of  divers  idle  and 
ill-disposed  persons  whose  names  are  to  the  jurors  aforesaid  un- 
known, to  resort  and  frequent,  and  come  together  to  play  at  a 
certain  unlawful  game  called  E.  O.,  did  then  and  there,  to  wit, 
on,  &c.,  aforesaid,  and  on  the  said  other  days  and  times  there, 
unlawfully  and  injuriously  keep  and  maintain,  and  did  cause  and 
procure  and  permit  and  suffer  divers  idle,  &c.,  to  frequent  and 
come  together,  to  game  and  play  at  and  with  the  said  common 

(a)  See  statute  83  Hen.  VIII.  c.  9 ;  1  Hawk.  c.  92 ;  and  42  Geo.  III.  c.  119, 
respecting  Little  Goes.     Dickinson's  Q.  S.  6th  ed.  426. 
(6)  3  Chit.  C.  L.  674. 
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gaming-table,  at  the  aforesaid  game  called  E.  O.,  and  the  said 
idle,  &c.,  to  be  and  remain  at  the  said  last  mentioned  common 
gaming-table,  at  the  aforesaid  unlawful  game  called  E.  O.,  then 
and  there,  to  wit,  on,  &c.,  at,  &c.,  and  on  the  divers  other  days 
and  times,  at  &c.,did  unlawfully  and  injuriously  procure,  permit, 
and  suffer,  to  the  great  encouragement  of  idleness  and  dissipa- 
tioo,  to  the  great  damage  and  common  nuisance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  and  against  the  peace,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

Fourth  count 

Like  the  thirdy  with  tlie  same  difference  between  the  second  and 
fifsty  viz.^  the  substitution  of  ^^  ^  certain  common  garni ng-room." 
Add  a  count  merely  charging  the  defendant  with  keeping  a  "  com- 
mon gaming-house," /or  which  see  Holroydj  Ji,  in  B.  Sf  C.  272. 

(741)    Gaming-house.     Form  in  use  in  New  York. 

That  A.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  this  in- 
qaisition,  with  force  and  arms,  at,  &c.,  a  certain  common  gam- 
iog-house  there  situate,  for  his  lucre  and  gain,  unlawfully  and 
injuriously  did  keep  and  maintain,  and  in  the  said  common  gam- 
iog-house  then  and  there  unlawfully  and  injuriously  did  cause 
and  procure  divers  idle  and  ill-disposed  persons  to  be  and  remain, 
and  the  said  idle  and  ill-disposed  persons,  on,  &c.,  in  the  year  last 
aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  taking  this  inquisition,  to  game  together  and  play 
at  cards,  dice,  billiards,  in  the  said  common  gaming-house 

aforesaid,  then  and  there  did  unlawfully  and  injuriously  procure, 
permit,  and  suffer,  and  the  said  idle  and  ill-disposed  persons  then 
and  there  in  the  said  common  gaming-house  aforesaid,  on  the 
day  and  year  last  aforesaid,  and  on  the  said  other  days  and  times, 
by  such  procurement,  permission,  and  sufferance  of  the  said  A. 
B.,  did  game  together  and  play  at  cards,  dice,  billiards  (stating; 
other  games  ifany)j{oi  money,  to  the  great  damage  and  common 
nuisance,  &c.,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 
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(742)  Against  an  innholder^  in  Massachusetts^  for  allowing  nine- 
pins^ ^<?.,  to  be  played  on  his  premises.{e) 

That  A.  B.,  on,  &c.,  at,  &c.,  not  being  then  and  there  licensed 
as  an  innholder,  victaailer,  or  retailer  of  spirituous  liquors,  for 

(e)  Com.  V.  Godlng,  3  Met.  291 ;  Com.  v.  Stowell,  9  Met.  573. 

In  the  latter  case,  Dewey,  J.,  said :  *^  The  case  of  Com.  v.  Goding,  3  Met 
130,  is  a  decisive  authority  to  show  that  the  game  of  bowls  is  an  unlawful  game 
within  the  provisions  of  the  Rev.  Sts.  ch.  50,  §  1 7.  The  next  question  raised  is, 
whether  it  be  competent  to  charge  the  defendant  for  two  distinct  offences,  under 
that  statute.  If  the  offence  charged  was  the  keeping,  in  his  dwelling-hause,  d 
tables  for  the  purpose  of  playing  at  billiards,  which  is  the  offence  first  described 
in  this  section,  the  argument  that  this  was  one  continuing  offence,  and  not  sus- 
ceptible of  a  division,  or  properly  chargeable  as  distinct  offences,  would  deserve 
consideration.     But  the  case  before  us  does  not  present  that  question. 

<<  The  statute  provides  that,  <  if  any  person  not  licensed  as  an  innholder, 
victualler,  or  retailer  of  spirituous  liquors,  shall  keep,  or  suffer  to  be  kept,  in  any 
house,  building,  yard,  garden,  or  dependency  thereof,  by  him  actually  used  or 
occupied,  any  tables  for  the  purpose  of  playing  at  billiards,  for  hire,  gain,  or 
reward,  or  shall  for  hire,  gain,  or  reward,  suffer  any  person  to  resort  to  the  same 
for  the  purpose  of  playing  at  billiards  or  any  other  unlawful  game,  every  person 
so  offending  shall,  for  every  such  offence,  forfeit,'  &c. 

**  It  is  this  latter  offence,  and  not  the  act  of  keeping  a  house  or  place  for 
playing  at  billiards,  &c.,  which  is  the  subject  of  the  present  indictment  Hie 
offence  here  charged  is  not  a  continuing  offence.  It  consists  in  permitting  per- 
sons, for  hire  and  reward,  to  resort  to  a  building  used  by  the  defendant,  for  the 
purpose,  on  their  part,  of  playing  at  bowls.  This  offence  may  be  repeated  from 
day  to  day,  and  in  connection  with  different  individuals,  and  of  course  may  be 
the  subject  of  distinct  indictments,  or  distinct  counts  in  the  same  indictment 

**  Such  being  the  nature  of  the  offence,  it  is  properly  charged  on  a  single  day 
certain,  and  not  on  divers  days  and  times. 

<<It  is  then  objected  to  the  sufficiency  of  this  indictment,  that  it  does  not  allege 
that  the  persons  who  resorted  to  the  building  used  by  the  defendant,  actu&Uy 
played  there  at  the  game  of  bowls.  But  the  statute  offence  is  complete,  if  they 
were  permitted  by  the  defendant  to  resort  to  a  building  by  him  used  for  the 
purpose  of  playing  at  bowls.  The  indictment  is,  we  think,  sufficient  in  this 
respect. 

"  It  is  further  objected  to  the  indictment,  that  it  does  not  allege  that  any  per- 
sons resorted  to  the  building  of  the  defendant  for  the  purpose  of  playing  at 
bowls.  This  objection  arises  upon  the  collocation  of  the  words  *  for  the  purpose 
of  playing  at  bowls.'  These  words,  alleging  the  purpose,  &c.,  are  supposed  by 
the  counsel  for  the  defendant  to  be  solely  applicable  to  the  building,  and  btro- 
duced  to  define  the  character  of  the  house,  and  not  the  purpose  for  which  the 
visitors  resorted  to  the  house.  This,  as  it  seems  to  us,  is  an  erroneous  reading 
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hire,  gain,  and  reward,  unlawfully  did  suffer  certain  personsi 
whose  names  to  the  jurors  are  unknown,  to  resort  to  a  certain 
building  there  situate,  and  by  said  A.  B.  then  and  there  actually 
used  and  occupied  for  the  purpose  of  playing  at  bowls  and  nine- 
pins, the  saaie  being  then  and  there  an  unlawful  game,  against 
the  peace,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(743)  Against  same  for  keeping  gaming  cocks^  under  Rev.  Sts.  ch. 

47,  §  9.(/) 

That  T.,  &c.,  at,  &c.,  on,  &c.,  did  have  in  his  the  said  T.'s 
bouse,  in  said  W.,  certain  game-cocks,  the  said  game-cocks  being 
then  and  there  implements  of  gaming,  the  said  T.  being  then  and 
there  duly  licensed,  according  to  law,  as  an  innholder,  and  the 
said  house  being  the  same  in  which  the  said  T.  was  so  licensed, 
according  to  law,  as  an  innholder  as  aforesaid ;  and  he  the  said 
T.,  being  then  and  there  in  said  house,  in  the  occupation  of  an 
innholder  as  aforesaid,  under  said  license,  and  he  the  said  T.  did 
then  and  there  suffer  certain  persons  then  and  there  resorting  to 
said  house,  to  wit,  A.  B.,  &c.,  and  C.  D.,  &c.,  then  and  there  to 
use  and  exercise,  within  his  the  said  T.'s  said  house  the  game  of 
cock-fighting,  the  same  being  an  unlawful  game,  to  wit,  with  the 
game-cocks  aforesaid ;  against,  &c.,  and  contrary,  &c.  ( CoU' 
elude  as  in  book  1,  chapter  3.) 

(741)  Against  tavern-keeper  for  permitting  unlawful  gaming^  in 
Pennsylvania.{jg) 

That  A.  B.,  &c.,  on,  &c.,  and  at  divers  other  days  and  times 
between  that  day  and  the  day  of  the  taking  of  this  inquisition, 
with  force  and  arms,  &c.,  at,  &c.,  then  and  at  the  said  other  days 
and  times,  being  a  tavern-keeper  and  a  retailer  of  spirituous 
liquors  within  the  said  county,  unlawfully  did  permit  and  allow 

^  of  the  indictment.    The  allegation  of  *  the  purpose  of  playing  at  bowls,'  seems 
more  distinctly  to  be  applied  to  the  persons  who  resorted  to  the  house. 

'*  The  allegation  is,  tJbat  the  building  was  actually  used  and  occupied  by  the 
defendant,  and  that  while  it  was  thus  occupied  and  used,  he,  for  hire  and  reward, 
permitted  certain  persons  to  resort  thereto  for  the  purpose  of  playing  at  bowls. 
The  language  is  reasonably  certain,  and  brings  the  case  within  the  statute." 
(/)  Com.  ©.  TUton,  8  Met.  234. 

{3)  This  indictment  originally  appeared  in  Reed's  Digest 
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divers  games  of  address  and  hazard  at  cards  to  be  practised  and 
played  at  for  money  within  his  honse  in  the  said  connty ;  and 
then  and  the  said  other  days  and  times,  in  his  said  house,  did 
permit  divers  persons,  to  the  inqnest  aforesaid  unknown,  to  be 
and  remain  playing,  betting,  and  gaming  for  money,  at  cards  and 
other  unlawful  games ;  to  the  evil  example,  &c.,  contrary,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(745)  Against  a  person  in  same^far  keeping  a  gambling  device  edOtd 

sweat-€loth.{h) 

That  L.  W.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  unlawful]/ 
did  publicly  and  privately  set  up,  erect,  make,  exercise,  keep 
open,  show,  and  expose  to  be  played  at,  drawn  at,  and  tbiowo 
at  by  dice,  numbers,  and  figures,  a  certain  play  and  device  called 
sweat-cloth,  and  then  and  there  unlawfully  did  cause  and  procare 
to  be  set  up,  erected,  made,  exercised,  kept  open,  showed,  and 
exposed  to  be  played  at,  drawn  at,  and  thrown  at  by  dice,  nnro- 
bers,  and  figures,  a  certain  play  and  device  called  sweat-clotb, 
contrary,  &c.,  to  the  common  nuisance,  &c.,  and  against,  &c 
(  Conclude  as  in  book  1,  chapter  3.) 

(746)  Second  count.     Common  gaming-house. 

That  the  said  L.  W.,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  with 
force  and  arms,  &c.,  did  keep  and  maintain,  and  yet  doth  keep 
and  maintain,  a  certain  common,  ill-governed,  and  disorderly  gain- 
ing-house  there  situate,  and  then  in  his  said  gaming-house  did 
cause,  entice,  and  procure  divers  disorderly  and  idle  persons  to 
come  and  resort,  and  then  and  there  in  his  said  house,  the  same 
disorderly  and  idle  persons  to  be  and  remain,  drinking,  tippling, 
gaming,  and  playing  at  unlawful  games  with  dice,  numbers,  and 
figures,  for  money,  liquor,  and  other  valuable  things,  unlawfully 
did  procure,  permit,  and  sufiier,  to  the  common  nuisance,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(A)  Drawn  in  1808,  by  Mr.  Thomas  Sergeant,  then  deputy  attorney-geoeraL 
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(747)  Gambling  under  Pennsylvania  Act  of  1847.  First  county 
keeping  a  room  for  gambling. {i) 
That  T.  E.  J.  K.,  late  of,  &c.,  yeoman,  and  R.  B.,  late  of,  &c., 
yeoman,  on,  &c.,  at,  &c.,  unlawfully  did  keep  a  room  to  be  used 
and  occupied  for  gambling,  and  did  knowingly  permit  the  same 
to  be  used  and  occupied  for  gambling,  to  the  great  scandal  of 
public  morals,  to  the  evil  example,  &c.,  contrary,  &c.,  and  against, 
&c.    (Conclude  as  in  book  1,  chapter  3.) 

(748)  Second  count,     Exhibiting  gambling  apparatus. 

That  the  said  T.  E.  J.  K.  and  the  said  R.  B.,  on  the  day  and 
year  aforesaid,  at  the  county  and  within  the  jurisdiction  afore- 
said, unlawfully  did  keep  and  exhibit  a  certain  gaming-table,  and 
devices  and  apparatus  to  win  money  thereat  and  therewith,  con- 
trary to  the  form  of  the  act  of  the  general  assembly  in  such  case 
made  and  provided,  to  the  evil  example,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 

(749)  Third  count.    Aiding  persons  unknown  in  keying  a  gambling 

table. 

That  the  said  T.  E.  J.  K.  and  R.  B.,  on  the  day  and  year  afore- 
said, at  the  county  and  within  the  jurisdiction  aforesaid,  unlaw- 
fully did  aid  and  assist  certain  persons,  whose  names  are  to  the 
inquest  aforesaid  as  yet  unknown,  to  keep  a  certain  gaming- 
table, and  device  and  apparatus  thereto  belonging,  to  win  and 
gain  money  thereat  and  therewith,  contrary,  &c.,  and  against, 
&c.    (Conclude  as  in  book  1,  chapter  3.) 

(750)  Fourth  count.     Persuading  J.  iS.  to  visit  a  gambling  room. 

That  the  said  T.  E.  J.  K.  and  R.  B.,  on  the  day  and  year 
aforesaid,  at  the  county  and  within  the  jurisdiction  aforesaid, 
did  unlawfully  persuade  and  prevail  on  one  J.  W.  S.,  by  means 
of  an  invitation  then  and  there  given  by  the  said  T.  E.  J.  K.  and 
£.  B.,  to  the  said  J.,  to  visit  a  certain  room  then  and  there  kept 
for  the  use  of  gambling,  contrary,  &c.,  and  against,  &c.  ( Con- 
clude as  in  book  1,  chapter  3.) 

(0  These  counts  were  sustained  in  Com.  v.  Eerrison,  Philadelphia,  Sept  T. 
1847. 
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(751)  Against  a  tavern-keeper  for  holding  near  his  house  a  horse- 

race, under  the  Pennsylvania  statvte,{j) 
That  S.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  at^  &c.,  the  said  S. 
then  and  there  being  the  keeper  of  a  public  house,  a  certain 
horse-race,  on,  &c.,  bad,  holden,  and  run  near  the  house  of  the 
said  S.  B.,  at  which  said  horse-race  divers  sums  of  money  and 
other  valuable  things  were  betted,  staked,  and  striven  for,  and 
were  lost  and  won,  did  incite,  promote,  and  encourage,  contrary, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

That  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at 
the  county  aforesaid,  a  certain  horse-race  was  had,  holden,  and 
run  near  the  house  of  the  said  S.  B.,  at  which  said  horse-race 
divers  sum  of  money  and  other  valuable  things  were  betted, 
staked,  and  striven  for,  and  were  lost  and  won,  and  that  certain 
evil  and  ill-disposed  persons  being  then  and  thus  assembled 
together  and  attending  at  and  upon  the  said  horse-race,  the  said 
S.  B.,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  &c,  to  the  said  evil  and  ill- 
disposed  persons  so  assembled  together  and  as  aforesaid  then 
and  there  had,  holden,  and  run,  divers  quantities  of  wines,  spirit- 
uous liquors,  beer,  cider,  and  other  strong  drink  did  furnish,  con- 
trary, &C.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(752)  For  a  masquerade,  under  Pennsylvania  statute  of  15rt  tA- 

ruary,  1808.(A;) 

The  grand  inquest  of  the  Commonwealth  of  Pennsylvania, 
inquiring  for  the  of  upon  their  oaths  and  affirmations 

respectively  do  present,  that  late  of,  &c,  on,  &c.,  at,  &c, 

did  set  on  foot,  promote,  and  encourage  a  masquerade  within 
the  aforesaid,  to  the  great  danger,  &c.,  to  the  com- 

mon nuisance,  &c.,  contrary,  &c.,  and  against,  &Ck     ( Conclude  as 
in  book  1,  chapter  3.) 

(754)   Q-aming  in  Alabama.  '  First  count,  playing  at  cards. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  in  the  county  aforesaid,  did 

(f)  This  form  was  prepared  by  Jared  Ingersoll,  Esq.,  the  tfien  attorney-gen- 
eral of  FennsylYania. 
(k)  4  Smith's  L.  490. 
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play  at  a  game  with  cards  in  a  tavern  there  situate,  against,  dec., 
and  contrary,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

That  the  said  A.  B.,  late  of,  &a,  on  the  day  and  year  afore- 
said, in  the  county  aforesaid,  did  play  at  a  game  with  cards  in  a 
house  where  spirituous  liquors  were  then  and  there  retailed,  con- 
trary, &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

That  the  said  A.  B.,  late  of  said  county,  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  did  play  at  a  game  with  cards 
in  a  public  place,  against,  &c.  {Conclude  as  in  book  1,  chap^ 
terS.) 

(755)  Keying  a  gaming-table  in  Alabama.{l) 

That  R.  W.  W.,  late  of,  &c.,  on,  &c.,  in  the  county  aforesaid, 
did  keep  and  exhibit  a  certain  gaming-table,  called  a  faro-bank, 
played  with  cards,  and  kept  for  gaming,  contrary,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(756)  At  common  law^  for  nuisance  in  an  open  profanation  of  the 
Lord's  dat/y  by  keying  8hop.{m) 

That  A.  B.,  late  of,  &c.,  butcher,  on,  &c.,  and  continually 
afterwards  until  the  day  of  taking  this  inquisition,  at,  &c.,  was 

(/)  State  V.  Whitworth,  8  Port.  485. 

(m)  Dickinson's  Q.  S.  6th  ed.  889. 

Particnlar  instances  of  profanation  of  the  Lord's  daj,  or  Sunday,  are  by 
seTeral  statutes  made  punishable  before  magistrates ;  but  it  is  also  said  to  be 
indictable  at  common  law  (2  East,  P.  C.  c.  1,  s.  8) ;  and,  as  it  seems,  as  a 
bieach  of  public  decency.  Mr.  East  goes  on  to  mention  the  above  precedent, 
citing  an  early  edition  of  the  Crown  Circuit  Comp.  155,  and  1  Hawks,  c.  6,  s. 
1,  2,  3.  "At  sessions,"  says  Hawkins  (ed.  1787,  book  1,  c.  6),  *-it  is  usual  to 
indict  for  the  nuisance  in  keeping  open  shop,"  and  cites  Crown  Circuit  Comp. 
872,  The  eighth  and  latter  editions  of  that  work,  however,  omit  the  above 
precedent  A  butcher  might  kill  or  sell  victuals  on  Sunday  before  3  C.  I.  c.  1  > 
accordingly,  an  indictment  against  a  butcher  for  exercising  his  trade  on  a  Sun- 
day was  held  bad  on  demurrer,  for  not  concluding  ^*  against  the  form  of  the 
statute."  K.  r.  Brotherton,  Stra.  702.  Quere,  for  the  act  makes  it  only  the 
subject  of  a  penalty  recoverable  before  a  justice.  See  also  4  Bl.  C.  68 ;  1 
Taunt.  184. 

In  Middlesex,  precepts  have  for  many  ages  issued  each  term  from  the  crown 
office,  directed  to  the  constables  in  the  different  districts,  to  make  returns  to 
the  grand  jury,  by  way  of  presentment  of  all  nuisances  and  profaners  of  the 
Lord's  day,  &c.,  in  order  that  they  may  be  proceeded  against  according  to  law. 
These  returns,  when  made,  are  considered  as  presentments,  and  may  be  prose- 
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and  yet  is  a  common  Sabbath-breaker  and  profaner  of  the  Lord's 
day,  commonly  called  Sunday;  and  that  the  said  A.  B.,  on,  &c, 
being  the  Lord's  day,  and  on  divers  other  days  and  times,  being 
the  Lord's  days,  during  the  time  aforesaid,  at,  &c.,  in  a  certain 
place  there,  called,  &c.,  did  keep  a  common,  public,  and  open 
shop,  and  in  the  same  shop  did  then,  and  on  the  said  other  days 
and  times,  being  the  Lord's  days,  there  openly  and  publicly  sell 
and  expose  to  sale  flesh  meat  to  divers  persons  to  the  jurors 
aforesaid  as  yet  unknown  ;(n)  to  the  common  nui8ance,(o)  &c, 
and  against,  &cc.    ( Conclude  as  in  book  1,  chapter  3.) 

cuted  Bs  such,  or  as  indictments.  1  Chit.  C.  L.  4th  ed.  SIO.  In  practice,  how- 
eyer,  after  appearance  entered  for  defendant,  the  proceeding  is  in  general 
abandoned.  7  &  8  Geo.  lY.  c.  38,  does  not  extend  to  prevent  presentments  (at 
least  in  Middlesex)  by  constables  against  persons,  for  that  thej,  '*  being  common 
Sabbath-breakers  and  profaners  of  the  Lord's  day,  commonly  called  Sunday, 
did  on  certain  Sabbath  days  and  hours,  during  the  celebration  of  divine  service, 
keep  open  shop,  and  therein  openly  sell  divers  goods."  This  subject  having 
been  brought  before  the  Court  of  King's  Bench,  in  Trin.  T.  1837,  by  the  grand 
jury  of  Middlesex,  Mr.  Justice  Littleton,  in  his  charge  to  them  on  11th  Novem- 
ber, 1837,  stated  that  the  presentments  of  nuisances,  Sec,  by  the  constables  to 
the  grand  juries,  were  of  the  most  remote  antiquity,  and  must  be  considered 
deliberately  by  the  latter,  -who  must  proceed  to  present  such  offences  of  pro- 
&nation  of  the  Sabbath  as  should  be  returned  to  them,  and  thus  afford  the 
opportunity  of  proceeding  on  such  presentments,  to  any  person  who  might  take 
them  up.  He  also  declared  that  Sunday  trading,  if  carried  on  to  any  extent 
which  creates  a  nuisance  (see  1  Taunt.  184),  or  obstruction,  was  indictable  at 
common  law ;  but  that  a  mere  act  of  selling  on  the  Lord's  day  was  not  now 
more  indictable  than  it  had  been  for  the  last  seven  hundred  years.  Dickinson's 
Q.  S.  6th  ed.  389. 

By  a  Saxon  law  of  king  Athelstan,  cited  2  Inst  226,  "  Die  autem  dominicio 
nemo  mercaturam  facito ;  id  quod  si  quis  egerit,  et  ipsa  merce,  et  triginta  prs- 
terea  solidis  mulctator." 

The  constitutionality  of  laws  of  this  class  was  vindicated  in  Com.  o.  Specht, 
Supreme  Court  of  Pennsylvania,  June,  1848. 

(n)  If  they  are  known  their  names  must  be  stated.  Dickinson's  Q.  S.  6th 
ed.  390. 

(o)  This  allegation  was  omitted  in  R.  v.  Brotherton,  Stra.  702,  as  well  as 
**  against  the  form  of  the  statute."     Such  an  act  done  in  a  comer  might  perhaps 
not  be  indictable  at  common  law.     Drury  v.  Desfontaines,  1  Taunt.  134  ;  Dick- 
inson's Q.  S.  6th  ed.  390. 
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(757)  Keeping  shop  open,  or  trafficking  on  the  Sabbath^  on  Charles- 

ton Neck,{p) 
That  A.  B,,  being  the  owner  and  occupier  of  a  grocery  store 
and  retail  shop,  situate  in  the  parish  of  St.  Philip,  in  the 

District  of* Charleston,  and  State  aforesaid,  and  within  the  limits 
of  Charleston  Neck,  in  which  said  store  and  shop  spirituous 
liquors  were  and  are  usually  vended,  on,  &c,  being  the  Sab- 
bath day,  with  force  and  arms,  at,  &c.,  unlawfully  did  {stating 
offence)^  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 

(758)  Doing  business  on  Sunday^  against  the  Massachusetts  stat* 

ute.{p^) 

That  A.  B,,  late  of,  &c.,  on,  &c.,  that  day  being  Lord's  day, 
and  between  the  hour  of  twelve  of  the  clock  at  night  on  the 
Saturday  night  preceding  said  Lord's  day,  and  the  time  of  the 
sun's  setting  on  said  Lord's  day,  at,  &c.,  did  keep  open  his  shop, 
there  situate,  for  a  long  time,  to  wit,  for  the  space  of  one  hour, 
for  the  purpose  of  doing  labor,  business,  and  work  therein,  not 
being  works  of  necessity  or  charity,  namely,  selling  goods  and 
merchandise  therein  on  said  Lord's  day,  as  aforesaid,  against, 
&c.,  and  contrary,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

That  A.  B.,  of,  &c.,  on,  &c.,  that  day  being  Lord's  day,  and 
between  the  midnight  preceding  and  the  midnight  succeeding 
said  day,  at  Boston  aforesaid,  he  then  and  there  being  a  person 
keeping  a  certain  house,  shop,  and  place  of  public  entertainment 
and  refreshment,  there^ situate,  did  then  and  there  suffer  certain 
persons  whose  names  to  said  jurors  are  not  known,  to  the  num- 
ber of  to  abide  and  remain  in  his  said  house,  shop,  and 
place  of  business,  drinking  and  spending  their  time  idly,  said 
persons  not  being  travellers,  strangers,  or  lodgers  in  his  house 
and  shop  and  place  of  business  aforesaid,  and  did  then  and 
there,  and  between  the  midnight  preceding  and  the  midnight 
succeeding  said  Lord's  day,  entertain  said  persons  to  the  said 
number  of  in  his  said  house,  shop,  and  place  of  business, 

(p)  Taken  from  the  printed  form  in  use  in  Charleston, 
(p^)  Taken  from  the  printed  form  in  use  in  Boston. 
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against,  &c.,  and  contrary,  &c.  ( Gonclude  as  in  book  1,  chap- 
ter 3.) 

That  A.  B.,  of,  &c.,  on,  &c.,  between  the  midnight  preceding 
and  the  sunsetting  of  said  day,  that  day  being  the  Lord's  day, 
did,  at  Boston  aforesaid,  do  certain  work,  labor,  and  business, 
not  being  works  of  necessity  and  charity,  to  wit,  did  then  and 
there  work,  labor,  and  do  business,  work  and  labor  in 
against,  &c.,  and  contrary,  &c.  {Conclude  as  in  book  1,  cAop- 
ier  3.) 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  he  then  and  there  not 
being  licensed  as  an  innholder,  tavern-keeper,  common  victualler, 
or  retailer  of  wine,  rum,  brandy,  or  other  spirituous  liquor,  did 
sell  to  a  person  whose  name  is  as  yet  unknown  to  said  jurors,  a 
certain  quantity  of  intoxicating  liquor,  to  wit,  one  half  of  a  gill 
of  intoxicating  liquor,  the  same  day  of  being  Sun- 

day, and  the  time  of  said  sale  of  said  intoxicating  liquor  being 
between  the  hour  of  twelve  of  the  clock  on  the  Saturday  night 
.preceding  said  Sunday,  and  the  time  of  the  sunsetting  on  said 
Sunday,  against,  &c.,  and  contrary,  &c.     {Conchide  as  in 

book  1,  chapter  3.) 

(759)  JFor  selling  unwholesome  meat.{a)     Rev,  Sts,  of  Mass.  eh.  171, 

§11. 

That  A.  B.,  late  of,  &c.,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  at  B.,  in  the  County  of  S.,  knowingly,  wil- 

fully, and  maliciously  did  sell  to  one  C.  D.  a  certain  quantity  of 
diseased,  corrupted,  and  unwholesome  provisions,  to  wit,  ten 
pounds  of  diseased,  corrupted,  and  unwholesome  beef,  to  be  theu 
and  there  used  and  eaten  by  the  said  C.  D.,  for  meat,(a^)  the 
said  A.  B.  not  then  and  there  making  fully  known  to  the  said 
C.  D.,  that  the  said  beef  was  then  and  there  diseased,  corrupted, 
and  unwholesome,  and  the  said  A.  B.,  then  and  there  well  know- 
ing the  said  beef  to  be  diseased,  corrupted,  and  unwholesome; 
against,  &c.,  and  contrary,  &c.  ( Conclude  as  in  book  1,  chap- 
Ur  3.) 

(a)  Tr.  &  H.  Prec.  899. 

(ai)  This  allegation  said  in  New  York  to  be  unnecessary.     Goodrich  o.  Peo- 
ple, 8  Parker,  C.  C.  622 ;  6  E.  P.  Smith,  649. 
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(760)  For  adulterating  bread  for  the  purpoie  of  9dle,(b)     Rev.  Sts. 

of  Mass,  eh.  81,  §  12. 
That  A.  B.,  late  of,  &c.,  on  the  first  day  of  Jane,  in  the  year 
of  onr  Lord  at  B.,  in  the  County  of  S.,  unlawfally  and 

frandalently  did  adulterate  a  certain  substance  intended  for  food, 
to  wit,  fifty  loaves  of  bread,  with  a  certain  substance  injurious 
to  health,  to  wit,  with  a  certain  substance  called  alum,  with  the 
intent,  and  for  the  purpose,  then  and  there,  of  selling  the  same ; 
against,  &;c.,  and  contrary,  &c.  (Conclude  as  in  book  1,  chap- 
Ur3.) 

(760^)  Selling  adulterated  milk,  under  Mass.  Rev.  Stat.  1864,  ch. 

122,  §  4.(61) 

That  A.  B.,  &c.,  did  unlawfully  keep,  offer  for  sale,  and  sell  to 
one  B.  D.,  for  the  sum  of  forty  cents,  a  large  quantity,  that  is  to 
say,  eight  quarts,  of  adulterated  milk,  to  which  a  large  quantity, 
that  is  to  say,  four  quarts,  of  water  had  been  added ;  (he  the  said 
A.  B.  well  knowing  said  milk  so  sold  to  be  adulterated,  and  well 
knowing  that  said  large  quantity  of  water  had  been  added  to 
said  milk).(53) 

(761)  Selling  adulterated  medicine.{c)     Mass  Stat.  1853,  ch.  394, 

§1. 

That  A.  B.,  late  of,  &c,,  on  the  first  day  of  June,  in  the  year 
of  oar  Lord  .  at  B.,  in  the  County  of  S.,  knowingly  and 
unlawfully  did  sell  to  one  C.  D.  a  certain  quantity  of  a  fraud- 
ulently adulterated  drug,  td  wit,  one  pound  of  opium,  the  said 
A.  B.  then  and  there  well  knowing  the  same  to  be  adulterated  ; 
against,  &c.,  and  contrary,  &c. 

(762)  For  selling  a  diseased  cow  in  a  public  marketed) 

That  J.  L.  P.,  late  of  London,  laborer,  on  the  first  day  of 
April,  in  the  year  of  our  Lord  at  London,  that  is  to  say, 

(ft)  Tr.  &.  H.  Prec.  899. 

(fti)  This  form  was  approved  in  Com.  v.  Farren,  9  Allen  (Mass.),  489. 
(ftS)  The  scienter  need  not  be  sustained  bj  proof,  and  may  be  discharged  as 
florpliisage.    lb. 
(c)  Tr.  &  R  Rrec.  400.  (d)  4  Cox,  C.  C.  Appendix,  p.  xlv. 
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at  the  parish  of  Saint  Sepulchre,  in  the  Ward  of  Faningdon 
Without,  in  London  aforesaid,  was  possessed  of  a  certain  cow, 
which  said  cow  was  then  and  there  infected  with  a  contagions, 
infectious,  and  dangerous  disease;  and  that  the  said  J.  L.  P., 
well  knowing  the  premises,  afterwards,  and  whilst  the  said  cow 
of  the  said  J.  L.  P.  was  so  infected  as  aforesaid,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  the  parish  and  in  the 
ward  aforesaid,  in  London  aforesaid,  unlawfully,  wickedly,  wil- 
fully, maliciously,  and  injuriously  did  drive  and  bring,  and  cause 
and  procure  to  be  driven  and  brought,  the  said  cow,  so  infected 
as  aforesaid,  through  and  along  divers  public  streets  and  ways 
where  certain   other  cattle   of  the  citizens   of  said 

were  then  passing,  unto  and  into  a  certain  market  called 
Smithfield  Market,  situate  and  being  in  the  City  of  Londoo 
aforesaid,  during  the  period  that  the  citizens  of  said 

were  then  and  there  holding  the  said  market,  which  was 
then  and  there  public  and  open  to  all  the  citizens   of  said 

for  the  purpose  of  buying  and  selling  their  cattle 
therein,  and  thai  the  said  J.  L.  P.,  well  knowing  the  premises  as 
aforesaid,  kept  and  continued  the  said  cow,  so  infected  as  afore- 
said, in  the  said  market  during  the  period  of  the  holding  the 
same  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  twelve  hours  then  next  following ;  and  in  which  said  market, 
during  the  whole  of  the  said  last  mentioned  period,  there  were 
and  of  right  ought  to  have  been  divers  other  cows  and  cattle  of 
certain  citizens  of  said  then  and  there  passing 

and  being,  by  means  of  which  said  several  premises,  the  said 
last  mentioned  cows  and  cattle,  so  passing  and  being  along  and 
in  the  said  market,  became  and  were  liable  to  be  infected  by  the 
contagious,  infectious,  and  dangerous  disease  with  which  the  said 
cow  of  the  said  J.  L.  P.  was  infected  as  aforesaid,  to  the  dam- 
age, &c.,  to  the  evil  example,  &c.,  and  against  the  peace,  &c. 

Second  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there 
was,  and  from  time  immemorial  hath  been,  and  still  is,  a  certain 
public  market,  called  Smithfield  Market,  where  butchers  and 
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other   citizens  of  said  assemble  and  meet  to- 

gether, for  the  purpose  of  buying  cattle,  to  be  subsequently 
slanghtered  by  them  for  the  food  of  certain  others  of  the  citizens 
of  said  and  that  afterwards,  to  wit,  on  the  day 

and  year  aforesaid,  at  the  parish  and  in  the  ward  aforesaid,  in 
London  aforesaid,  the  said  J.  L.  P.  was  possessed  of  one  other 
eo\e,  then  and  there  infected  with  a  contagious,  infectious,  and 
dangerous  disease ;  and  that  the  said  J.  L.  P.,  well  knowing  the 
said  last  mentioned  premises,  afterwards,  and  whilst  the  said 
last  mentioned  cow  of  the  said  J.  L.  P.  was  so  infected  as  afore- 
said, on  the  day  and  year  aforesaid,  with  force  and  arms,  at  the 
palish  and  in  the  ward  aforesaid,  in  London  aforesaid,  unlaw- 
fully, wickedly,  wilfully,  maliciously,  and  injuriously  did  drive 
and  bring,  and  cause  and  procure  to  be  driven  and  brought,  the 
said  last  mentioned  cow,  so  infected  as  aforesaid,  unto  and  into 
the  said  last  mentioned  market,  with  the  intention  of  selling  and 
disposing  of  the  same  to  the  said  butchers  and  others;  and  that 
the  same  might  be  bought  and  subsequently  slaughtered  for  the 
food  of  certain  citizens  of  said  and  that  the  said 

J.  L.  P.  did  then  and  there  unlawfully,  wickedly,  wilfully,  ma- 
liciously, and  injuriously,  and  for  his  own  lucre  and  gain,  expose 
to  sale,  and  cause  and  procure  to  be  exposed  to  sale,  the  said 
last  mentioned  cow,  so  infected  as  aforesaid,  in  the  said  public 
market,  with  the  intention  and  for  the  purpose  aforesaid,  the  said 
J.  L.  P.  then  and  there  well  knowing  that  the  said  cow,  so 
brought  into  the  said  public  market  and  exposed  to  sale  as 
aforesaid,  would,  if  slaughtered,  be  unfit  and  unwholesome  for 
food,  and  greatly  prejudicial  to  the  health  of  the  citizens  of  said 
eating  and  consuming  the  same ;  to  the  damage, 
&c.,  to  the  evil  example,  &c.,  and  against  the  peace,  &c. 

Third  count. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid, 
there  was,  and  from  time  immemorial  hath  been,  and  still  is,  a 
certain  public  and  open  market,  called  Smithfield  Market,  where 
butchers   and  other  citizens  of  said  have  been 

used  and  accustomed  to  assemble  and  meet  together,  and  where 
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divers  and  very  many  butchers  and  other  citizens  of  said 

were  then  assembled  and  met  together,  for  the  pur- 
pose of  buying  cattle,  to  be  subsequently  slaughtered  by  them 
for  human  food,  to  wit,  for  the  food  of  certain  others  of  the  citi- 
zens of  said  and  that  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  in  the  said  public  and  open^market,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  the 
said  J.  L.  P.  was  possessed  *of  one  other  cow,  which  was  then 
and  there  infected  with  a  loathsome,  deadly,  and  dangerous  dis- 
ease, and  which  said  last  mentioned  cow,  he  the  said  J.  L.  P. 
then  and  there  well  knew  would,  if  slaughtered,  be  unfit  and 
unwholesome  for  human   food,  and   greatly  prejudicial  to  the 
health  of  any  of  the  citizens  of  said  who  might 
eat  and  consume  the  same  ;  and  he  the  said  J.  L.  P.,  well  know- 
ing the  said  last  mentipned  premises,  afterwards,  and  whilst  the 
said  last  mentioned  cow  of  the  said  J.  L.  P.  was   so  infected 
with  the  said  disease  as  aforesaid,  on  the  day  and  year  aforesaid, 
with  force  and  arms,  at  the  parish  and  in  the  ward  aforesaid,  in 
London   aforesaid,  unlawfully,  wickedly,  wilfully,   malicioasly, 
and  injuriously,  and  for  his  own  lucre  and  gain,  did  expose  to 
sale,  and  cause  and  procure  to  be  exposed  to  sale,  in  the  said 
public  and  open  market,  the  said  last  mentioned  cow,  which  was 
so  then  and  there  infected  with  the  said  disease  as  aforesaid, 
with  the  intention  of  selling  and  disposing  of  the  same  to  the 
said  butchers  and  others,  so  then  and  there  assembled  and  met 
together  as  aforesaid,  and  that  the  same  might  be  bought  and 
subsequently  slaughtered  for  human  food,  to  wit,  for  the  food  of 
certain  citizens  of  said                               the  said  J.  L.  P.  then 
and  there  well  knowing  that  the  said  last  mentioned  cow,  80 
then  and  there  exposed  to  sale  as  aforesaid,  would,  if  slaughtered, 
be  unfit  and  unwholesome  for  human  food,  and  greatly  preju- 
dicial to  the  health  of  the  citizens  of  said  who 
might  eat  and  consume  the  same ;  to  the  damage,  &c.,  to  the 
evil  example,  &c.,  and  against  the  peace,  &c. 

Fourth  count 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
present,  that  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  there 
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was,  and  from  time  immemorial  bath  been,  and  still  is,  a  certain 
pablic  and  open  market,  called  Smitbfield  Market,  where  batchers 
and  other  citizens  of  said  have  been  used  and 

accustomed  to  assemble  and  meet  together,  and  where  divers 
and  very  many  butchers  and  other  citizens  of  said 
were  then  assembled  and  met  together,  for  the  purpose  of  buy- 
ing cattle,  to  be  subsequently  slaughtered  by  them  for  human 
food,  to  wit,  for  the  food  of  certain  others  of  the  citizens  of  said 
and  that  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  in  the  said  public  and  open  market,  at  the  parish  and 
in  the  ward  aforesaid,  in  London  aforesaid,  the  said  J.  L.  P.  was 
possessed  of  one  other  cow,  which  was  then  and  there  infected 
with  a  loathsome,  deadly,  and    dangerous  disease,  and  which 
said  last  mentioned  cow  the  said  J.  L,  P.  then  and  there  well 
knew  would,  if  slaughtered,  be  nnfit  and  unwholesome  for  hu- 
man food,  and  greatly  prejudicial  to  the  health  of  any  of  the 
citizens  of  said  who  might  eat  and  consume  the 

same ;  and  that  the  said  J.  L,  P.,  well  knowing  the  said  last  men- 
tioned premises,  afterwards,  and  whilst  the  said  last  mentioned 
cow  of  the  said  J.  L.  P.  was  so  infected  with  the  said  disease 
as  aforesaid,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at  the  parish  and  in  the  ward  aforesaid,  in  London  aforesaid,  un- 
lawfully, wickedly,  wilfully,  maliciously,  and  injuriously,  and  for 
his  own  lucre  and  gain,  did  expose  to  sale  in  the  said  public  and 
open  market,  and  did  then  and  there  sell  the  last  mentioned 
cow,  which  was  so  then  and  there  infected  with  the  disease  as 
aforesaid,  to  a  certain  butcher,  to  wit,  one  G.  G.,  in  order  that 
the  same  might  be  subsequently  slaughtered  for  human  food,  to 
wit,  for  the  food  of  certain  citizens  of  said  the 

said  J.  L.  P.  then  and  there  well  knowing  that  the  said  last  men- 
tioned cow,  so  then  and  there  sold  as  aforesaid,  would,  if 
slaughtered,  be  unfit  and  unwholesome  for  human  food,  and 
greatly  prejudicial  to  the  health  of  the  citizens  of  said 
who  might  eat  and  consume  the  same ;  to  the  damage,  &c.,  to 
the  evil  example,  &c.,  and  against  the  peace,  &c.  ( Conclude  as 
in  book  1,  chapter  3.) 
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(763)  Offering  putrid  meat  for  sale,  (q) 
That  C.  C,  late  of,  &c.,  butcher,  on,  &c.,  unlawfully,  know- 
ingly, and  mischievously,  at,  &c.,  in  the  public  market  there  sil^ 
uate,  did  expose  and  offer  for  sale,  as  good,  sound,  and  wholesome 
meat  and  provisions,  to  divers  liege  citizens  of  the  Common- 
wealth of  Pennsylvania,  fifty  pounds'  weight  of  beef  and  up- 
wards, the  same  beef  then  and  there  being  infected,  putrid, 
corrupted,  and  unsound  and  unwholesome  meat  and  provisions, 
be  the  said  C.  then  and  there  well  knowing  the  said  beef  to  be 
as  aforesaid  putrid,  infected,  corrupted,  unsound,  and  unwhole< 
some,  to  the  great  damage  of  the  health,  and  to  the  nuisance, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(764)  Another  form  for  the  8ame.{r) 

That  S.  S.  Jr.  late  of,  &c.,  farmer,  on,  &c.,  at,  &c.,  did  then 
and  there  unlawfully,  falsely,  maliciously,  mischievously,  and  de- 

(q)  Drawn  by  Mr.  Bradford.     See  as  to  offence  generally,  Wh.  C.  L.  §  2370. 

(r)  State  v.  Smith,  8  Hawks,  378. 

Taylor,  C.  J.  —  "  The  first  exception,  taken  both  as  a  ground  for  a  new  trial, 
and  in  arrest  of  judgment,  that  there  is  n6  charge  of  the  defendant's  being  a 
trader  in  beef,  cannot  be  sustained  ;  for  the  fact  charged  in  the  indictment  and 
with  the  circumstances  accompanying  it,  is  indictable  by  whomsoever  commit- 
ted. It  is  not  necessary  to  state  in  such  indictment  that  the  defendant  acted  in 
violation  of  any  duty  imposed  on  him  by  his  peculiar  condition ;  for  it  is  a  mis- 
demeanor at  common  law  knowingly  to  give  any  person  injurious  food  to  eat, 
whether  the  defendant  be  excited  by  malice  or  a  desire  of  gain.  The  charge  in 
Treeve's  case  was,  for  wilfully,  deceitfully,  and  maliciously  supplying  prisoners 
of  war  with  unwholesome  food,  not  fit  to  be  eaten  by  man.  It  was  laid  as  an 
offence  at  common  law ;  and  an  exception  was  taken  in  arrest  of  judgment,  that  it 
was  not  indictable,  as  it  did  not  appear  that  what  was  done  was  in  breach  of 
any  contract  with  the  public,  or  of  any  moral  or  civil  duty.  The  defendant  was, 
in  fact,  a  contractor  with  the  public  for  supplying  the  prisoners  with  provisions, 
but  that  was  not  stated  in  the  indictment,  nor  was  it  held  necessary  to  state  it ; 
and  the  conviction  was  supported  upon  the  broad  ground.,  that  the  giving  of 
unwholesome  victuals,  not  fit  for  man  to  eat,  whether  from  motives  of  gain,  £rom 
malice,  or  deceit,  was  clearly  an  indictable  offence.     2  East,  P.  C.  821. 

"  There  are  several  precedents  of  indictments  for  the  same  offence,  variously 
modified,  stated  in  2  Chit.  C.  L.  656,  on  which  convictions  have  been  had,  upon 
undoubted  principles  of  law.  It  is  true,  that  a  very  ancient  statute  was  passed, 
further  to  aggravate  the  punishment  for  selling  unwholesome  provisions,  but  as  I 
have  met  with  no  prosecutions  upon  it,  the  common  law  may  be  supposed  to 
have  been  weakened  by  the  legislature's  making  declarations  against  offences 
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ceitfully  sell  and  dispose  of  to  one  D.  C.  and  othersj  certain  un- 
wholesome and  poisonous  beef,  and  did  then  and  there  receive 
pay  for  the  same,  to  the  great  injury  of  the  said  D.  C.  and  his 
family,  to  the  great  nuisance,  &c.,  and  against,  &c.  ( Concltule  as 
in  book  1,  chapter  3.) 

(765)  Exhibiting  scandalms  and  lihelhuB  effigies^  and  thereby  col" 
lecting  a  crowds  ^c.     First  count.{8) 

That  the  said  B.  C,  afterwards,  to  wit,  on,  &c.,  and  on  divers 
other  days  and  times,  as  well  on  the  Lord's  day,  commonly 
called  Sunday,  as  on  other  days,  between  the  said,  &c.,  and 
the  day  of  taking  this,  inquisition,  and  for  divers  long  spaces  of 
time,  to  wit,  for  the  space  of  ten  hours  in  each  of  the  several  days 
last  aforesaid,  at,  &c.,  at  the  windows  of  a  certain  messuage,  shop, 
and  premises,  of  and  belonging  to  the  said  R.  C,  there  situate, 
and  being  tn  and  near  to  a  certain  common  and  public  highway 
there,  called  Fleet  Street,  and  to  the  dwelling-houses  and  resi- 

which  were  criminal  bj  the  common  law,  when  properly  understood.  Of  this, 
several  remarkable  instances  are  stated  in  Barrington  on  the  Statutes,  313.  It 
eeems,  upon  the  whole,  that  the  public  health,  whether  affected  through  the  me- 
dium of  unwholesome«^  food,  or  poisoning  the  atmosphere,  or  introducing  in- 
fections diseases,  is  anxiously  guarded  by  the  common  law.  There  ought  to  be 
judgment  for  the  State." 

Hall,  J.  —  ^I  concur  in  opinion,  that  the  act  charged  in  the  indictment  is  an 
indictable  offence.  In  4  Bl.  162,  it  is  said  that  it  is  an  offence  against  public 
health  to  sell  unwholesome  provisions.  From  this  it  might  be  inferred,  that  un- 
less the  public  were  concerned  in  the  act,  it  was  not  a  public  offence,  as  in  the 
case  of  The  King  i;.  Baldock,  for  supplying  the  prisoners  with  unwholesome 
food,  he  being  a  public  contractor  for  that  purpose  (2  Chit  C.  L.  556),  and  the 
case  of  The  King  v.  Treeve,  who  was  indicted  for  the  same  offence.  2  East,  C. 
L.  821.  But  it  is  laid  down  by  both  these  writers,  that  the  person  charged 
need  not  ba  a  public  contractor ;  that  it  is  a  misdemeanor  at  common  law  to 
give  any  person  unwholesome  food,  not  fit  for  man  to  eat,  lucri  causa,  or  from 
malice  or  deceit,  apart  from  other  considerations  which  entered  deeply  into  the 
demerito  of  Baldock  and  Treeve.  See  also  6  East,  133,  141 ;  2  East,  C.  L.  823 ; 
2  Ld.  Kaym.  1179;  8  Ld.  Raym.  487.  The  offence  is  one  that  common  pru- 
dence cannot  guard  against,  and  what  is  most  important,  the  consequences  can- 
not be  calculated.    I  think  judgment  should  be  given  for  the  State." 

Henderson,  J.,  concurred. 

(«)  R  V.  Carlile,  6  C.  &  P.  636. 

The  defendant  was  convicted  and  sentenced  before  Mr.  Justice  Park,  Mr. 
Baron  Bolland,  and  Sir  John  Cross,  knight 
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dences  of  divers  the  liege    subjects  of  our  said  lord  the  king, 
there  inhabiting  and  residing,  unlawfully  did  publicly  exhibit  and 
expose,  and  did  cause  to  be   publicly  exhibited   and   exposed, 
divers,  to  wit,  three,  scandalous  and  libellous  effigies  and  figmes, 
that  is  to  say,  one  effigy  and  figure  intended  to  represent  and 
representing  the  devil  with  a  pitchfork,  and  one  other  effigy  and 
figure  intended  to  represent  and  representing  a  bishop  of  the 
established  church  of  the  said  united  kingdom;  the  said  two  last 
mentioned  effigiea  and   figures  being  placed  together,  and  one 
arm  of  the  said  effigy  and  figure  representing  the  bishop  being 
placed  within  one  arm  of  the  said  effigy  and  figure  representiDg 
the  devil ;  and  underneath  the  said  two  last  mentioned  effigies 
and  figures  was  a  certain  inscription  and  paper  writing,  in  large 
letters  and   characters,  as   follows,  that  is   to  say,    *^  Spiritual 
Brokers ;"  and  one  other  effigy  and  figure  representing,  and  in- 
tending to  represent,  the  person  of  a  man  in  the  ordinary  dress 
of  a  tradesman,  and  underneath  the  said  last  mentioned  effigy 
and  figure  was  a  certain  other  inscription  and  paper  writing,  in 
large  letters  and  characters,  as  follows,  that  is  to  say,  "  Temporal 
Brokers ;"  and  between  the  said  two  effigies  and  figures  in  this 
count  first  mentioned,  and  the  said  effigy  and  figure  in  this  count 
last  mentioned,  and  near  to  all  the  effigies  and  figures  in  this  count 
aforesaid,  was  a  certain  other  inscription  and  paper  writing, in  large 
letters  and  characters,  as  follows,  that  is  to  say,  "  Props  of  the 
Church  ; "  and  also  divers  scandalous  and  libellous  placards  and 
paper  writings,  one  of  which  said  placards  and  paper  writings 
was  as  follows,  that  is  to  say,  "  No  Church  Rates  ; "  one  other  of 
which  said  placards  and  paper  writings  was  as  follows,  that  is  to 
say,  **  Church  Robberies ;"  one  other  of   the  said  placards  and 
paper  writings  was  entitled  as  follows,  that  is  to  say,  "  Battle  of 
Church  Rates ; "  and  one  other  of  said  placards  and  paper  writ- 
ings was  entitled  as  follows,  that  is  to  say,  "  Another  Seizure;" 
near  to  the  said  common  and  public  highway  called  Fleet  Street, 
and  to  the  dwelling-houses  and  residences  aforesaid,  and  within 
view  of  persons  passing  and  repassing  in  and  along  the  said 
highway,  with  intent  to  attract  the  notice  and  attention  of  per- 
sons passing  and  repassing  in  and*  along  the  same  highway  io 
the  effigies  and  figures,  inscriptions,  placards,  and  paper  writings, 
in  this  count  aforesaid,  and  thereby  on  the  several  days  in  that 
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behalf  aforesaid,  and  as  well  on  the  Lord's  day,  commonly  called 
Sunday,  as  on  the  said  other  days,  at  the  parish  and  ward  afore- 
said in  London  aforesaid,  and  within  the  jurisdiction  of  the  said 
coart,  he,  the  said  R.  C,  unlawfully  did  cause  and  procure  and 
occasion  divers  persons,  that  is  to  say,  forty  persons,  as  well  men 
as  women  and  children,  and  idle,  dissolute,  and  disorderly  peo- 
ple, wrongfully  and  injuriously  to  assemble,  stand,  be,  and  remain 
in  the  highway  aforesaid,  and  near  to  the  dwelling-houses  and 
residences  aforesaid,  for  divers  long  spaces  of  time,  to  wit,  for  the 
space  of  ten  hours  in  each  of  the  several  days  in  that  behalf 
aforesaid,  looking  at  the  said  last  mentioned  effigies  and  figures, 
and  reading  the  said  last  mentioned  placards  and  paper  writ- 
ings, so  by  him  the  said  R.  C.  exhibited  and  exposed,  in  manner 
and  with  intent  aforesaid ;  by  means  of  which  said  several  prem- 
ises, in  this  count  aforesaid,  the  common  and  public  highway 
aforesaid,  on  the  several  days  and  times  in  that  behalf  aforesaid, 
at  the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  within 
the  jurisdiction  of  the  said  court,  was  greatly  obstructed  and 
straitened,  so  that  the  iiege  subjects  of  our  said  lord  the  icing, 
during  the  times  in  tliis  count  aforesaid,  could  not  go,  return, 
pass,  and  repass,  in  and  along  the  said  common  and  public  high- 
way, and  to  and  from  the  said  dwelling-houses  and  residences 
situate  and  there  being  near  to  the  said  messuage,  shop,  and 
premises  of  the  said  R.  C,  so  freely  and  conveniently  as  they 
bad  been  used  and  accustomed  to  do,  and  of  right  ought  to  have 
done,  and  still  of  right  ought  to  do,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our  said  lord  the 
king,  in  and  along  the  said  common  and  public  highway  called 
Fleet  Street,  and  to  and  from  the  dwelling-houses  and  residences 
aforesaid,  going,  returning,  passing,  and  repassing,  and  near  to 
the  aforesaid  messuage,  shop,  and  premises  of  the  said  R.  C, 
dwelling  and  residing,  to  the  evil  example,  &c.,  and  against,  &;c. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  eovmU 

That  the  said  R.  C,  afterwards,  to  wit,  on,  &c.,  and  on  the 
said  several  other  days  in  that  behalf  hereinbefore  mentioned, 
with  force  and  arms,  at  the  parish  and  ward  aforesaid,  in  London 
aforesaid,  and  within  the  jurisdiction  of  the  said  court,  unlaw- 
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fully  and  injuriously  did  put,  place,  and  exhibit  and  expose,  and 
cause  and  procure  to  be  put,  placed,  exhibited,  and  exposed,  di- 
vers, to  wit,  three,  other  effigies  and  figures,  that  is  to  say,  one 
effigy  and  figure  intended  to  represent  and  representing  the  devil 
with  a  pitchfork,  one  other  effigy  and  figure  intending  to  repre- 
sent and  representing  a  bishop  of  the  established  church  of  the 
said  united  kingdonn,  and  one  other  effigy  and  figure  at  the 
windows  and  on  the  outside  of  a  certain  messuage  and  shop 
there  situate  and  being,  adjacent  to  a  certain  common  and  public 
highway  there  called  Fleet  Street,  and  to  the  dwelling-bouses 
and  residences  of  divers  liege  subjects  of  our  said  lord  the  king, 
situate  there,  and  did  unlawfully  and  injuriously  keep  and  con- 
tinue, and  cause  to  be  kept  and  continued,  the  same  effigies  and 
figures,  so  there  put,  placed,  exhibited,  and  exposed,  as  last  afore- 
said, for  divers  long  spaces  of  time,  to  wit,  for  the  space  of  ten 
hours  in  each  of  the  several  days  in  that  behalf  aforesaid,  he  the 
said  R.  C,  at  the  several  times  he  so  put,  placed,  and  exhibited 
and  exposed  the  said  effigies  and  figures  in  this  count  aforesaid, 
and  continued  the  same  so  put,  placed,  exhibited,  and  exposed  as 
aforesaid,  well  knowing  that  the  said  highway  would  thereby  be 
obstructed  in  the  manner  in  this  count  hereinafter  mentioned ; 
and  that  the  said  R.  C,  on  the  several  days  in  that  behalf  afore- 
said, and  for  divers  long  spaces  of  time,  to  wit,  for  the  space  of 
ten  hours  in  each  of  the  said  several  days,  and  as  well  on  the 
Lord's  day,  commonly  called  Sunday,  as  on  the  said  other  days, 
at  the  parish  and  ward  aforesaid,  in  London  aforesaid,  and  withio 
the  jurisdiction  of  the  said  court,  by  means  of  the  putting,  plac- 
ing, exhibiting,  and  exposing  the  said  last  mentioned  effigies  and 
figures,  and  keeping  and  continuing  the  same  so  put,  placed,  ex- 
hibited, and  exposed  at  the  windows,  and  the  outside  of  the  said 
messuage  and  shop,  as  in  this  count  aforesaid,  wilfully,  unlaw- 
fully, and  injuriously  did  cause  and  procure  and  occasion  divers 
persons,  as  well  men  as  women  and  children,  and  idle,  dissolute, 
and  disorderly  people,  that  is  to  say,  forty  persons,  to  assemble, 
stand,  and  be  and  remain  in  the  said  last  mentioned  highway, 
whereby  the  same  highway,  on  the  several  days  and  times  in  that 
behalf  aforesaid,  and  as  well  on  the  Lord's  days,  commonly  called 
Sundays,  as  on  other  days,  was  greatly  obstructed  and  straitened, 
so  that  the  liege  subjects  of  our  said  lord  the  king,  during  the 
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said  times,  could  not  go,  retarn,  pass,  and  repass,  in  and  along 
the  same  highway,  so  freely  and  conveniently  as  they  had  been 
used  and  accustomed  to  do,  and  of  right  ought  to  have  done, 
and  still  of  right  ought  to  do,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  our  said  lord  the  king,  in  and 
along  the  same  highway  going,  returning,  passing,  and  repassing, 
and  there  inhabiting  and  residing,  and  against,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

(T66)  Keeping  a  house  in  which  men  and  women  exhibit  themselves 
nakedj  ^c.,  as  "  model  artists.' \t) 

That  K  F.,  late  of,  &c,,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  taking  of  this  in- 
quisition, at,  &C.,  did  keep  and  maintain,  and  yet  doth  keep  and 
maintain,  a  certain  common,  ill-governed,  and  disorderly  house, 
and  in  his  said  house,  for  his  own  lucre  and  gain,  certain  persons, 
as  well  men  as  women,  of  evil  name  and  fame,  and  of  dishonest 
conversation,  did  permit  to  frequent  and  come  together,  and  the 
said  men  and  women  then  and  on  the  said  other  days  and  times, 
there  unlawfully  and  wilfully  did  cause  and  procure  in  his  said 
house,  publicly  to  expose  and  exhibit  themselves  for  the  lucre  and 
gain  of  him  the  said  E.  F.,  to  divers  persons  in  his  said  house 
assembled,  in  various  scandalous,  lewd,  lascivious,  obscene,  and 
indecent  groupings,  attitudes,  postures,  and  positions,  to  the 
manifest  corruption  of  the  morals  as  well  of  youth  as  of  other 
good  and  worthy  citizens  of  the  State  of  New  York,  in  open 
violation  of  decency  and  good  order,  to  the  great  damage  and 
common  nuisance,  &c.,  to  the  evil  example,  &c.,  and  against, 
&C.    (Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  E.  F.,  afterwards,  to  wit,  &c.,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  tak- 
ing of  this  inquisition,  at,  &c.,  unlawfully  did  publicly  exhibit 
and  show,  and  cause  and  procure  to  be  publicly  exhibited  and 
shown  for  money,  certain  persons,  men  as  well  as  women,  whose 

(0  This  JTorm  was  drawn  in  New  York,  in  March,  1848,  for  the  purpose  of 
i^^achmg  the  "  Model  ArtistB."  A  conviction,  under  a  similar  indictment,  was 
sustained  in  Philadelphia,  in  June,  1848. 
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names  are  to  the  jurors  aforesaid  unknown,  in  various  impadent, 
lascivious,  lewd,  wicked,  scandalous,  and  obscene  groupings,  at- 
titudes, positions,  and  postures,  to  the  manifest  corruption  of  the 
morals  as  well  of  youth  as  of  other  good  and  worthy  citizens  of 
the  State  of  New  York,  in  open  violation  of  decency  and  good 
order,  to  the  great  damage  and  common  nuisance,  &c.,  to  the 
evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ter 3.) 

Third  count 

That  the  said  E.  F.,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  w.ard,  city,  and  county  aforesaid,  was  the  keeper 
of  a  certain  public  place  of  amusement  known  and  designated 
as  the  Chatham  Theatre,  at  which  public  place  of  amusement 
the  said  E.  F.  did  exhibit,  and  cause  and  procure  to  be  exhibited, 
for  money,  certain  persons,  men  as  well  as  women,  in  various 
lascivious,  wicked,  impudent,  lewd,  obscene,  and  indecent  group- 
ings, attitudes,  postures,  and  posi^tions,  to  the  manifest  corrup- 
tion of  the  morals  as  well  as  of  youth  as  of  other  good  and 
worthy  citizens  of  the  State  of  New  York,  in  open  violation  of 
decency  and  good  order,  to  the  great  damage  and  common  nui- 
sance, &c.,  to  the  evil  example,  &c.,  and  against,  &c  {Conclude 
as  in  book  1,  chapter  3.) 

Fourth  count. 

That  the  said  F.,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  the  ward,  city,  and  county  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  the  tak- 
ing of  this  inquisition,  at  the  ward,  city,  and  county  aforesaid, 
with  force  and  arms,  wickedly  and  unlawfully  did  exhibit  and 
show  for  money  to  divers  persons  whose  names  are  to  the  jarors 
aforesaid  unknown,  a  certain  lewd,  wicked,  E^candalous,  infamous, 
and  obscene  representation,  exhibiting  certain  living  men  and 
women,  whose  names  are  to  the  jurors  aforesaid  also  unknown, 
in  divers  lewd,  lascivious,  wicked,  indecent,  and  obscene  group- 
ings, attitudes,  postures,  and  positions,  to  the  manifest  corruption 
of  morals,  in  open  violation  of  decency  and  good  order,  to  the 
evil  example,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 
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(767    Bathing  publicly  near  public  ways  and  hahit(xtions.{u) 
That  H.  O.  6.,  late  of  unlawfully,  deliberately,  and  wil- 

fully did  expose  and  exhibit  himself  naked  near  to  and  in  front 
of  divers  houses  of  the  good  people  of  the  said  State,  situate  at, 
&c^  aforesaid,  and  also  near  to  a  certain  public  and  common 
highway  there,  and  also  in  the  presence  of  the  good  people  of 
the  said  State,  both  male  and  female,  with  intent  to*Yitiate  and 
corrupt  the  morals  of  the  said  people  of  the  State,  to  the  com- 
mon nuisance,  &c.,  and  against,  &c.(t;)  Conclude  cls  in  book  1, 
chapter  3.) 

That  the  said  H.  O.  G.,  on,  &c.,  at,  &c.,  unlawfully,  delib- 
erately, and  wilfully  did  expose  himself  naked  to  divers  of  the 
good  people  of  the  State,  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(768)  Ptiblic  exposure  of  naked  per8on.{w) 

That  J.  S.,  hite,  &c.,  being  a  scandalous  and  evil  disposed 
person,  and  devising,  contriving,  and  intending  the  morals  of  di- 
vers good  people  of  the  said  State  to  debauch  and  corrupt,  on, 
&C.,  at,  &c.,  on  a  certain  public  and  common  highway  there 
situate,  in  the  presence  of  divers  {w^)  good  people  of  the  said 
State  then  and  there  being,  and  within  sight  and  view  of  divers 
other  liege  citizens  through  and  on  the  said  highway  then  and 
there  passing  and  repassing,  unlawfully,  wickedly,  and  scan- 
dalously did  expose  to  the  view  of  the  said  persons  present,  and 
so  pa:}sing  and  repassing  as  aforesaid,  the  body  and  person  of 

(u)  Dickinson's  Q.  S.  6th  ed.  898. 

(v)  Undressing  on  a  beach  and  bathing  in  the  sea,  so  near  inhabited  houses 
as  to  be  distinctly  visible  from  them,  is  an  offence,  though  the  houses  are 
recently  erected,  and  the  bathing  at  that  place  was  previously  general.  R.  p. 
Cninden,  2  Campb.  89 ;  1  Sid.  68;  1  Eeb.  620;  2  Stran.  796  ;  State  v.  Millard, 
18  Vt  574;  Dickinson's  Q.  S.  6th  ed.  394  ;  2  Chit.  C.  L.  41. 

(w)  This  form  is  given  by  Mr.  Archbold  (C.  P.  6th  Am.  ed.  774),  who  cites 
the  following  authorities :  R.  v.  Shr  Charles  Sedley,  10  St.  Tr.  Ap.  93  ;  1  Sid. 
168;  1  Keb.  620;  and  see  R.  v.  Gallaro,  1  Sess.  Ca.  231;  R.  r.  Crunden,  2 
Campb.  89;  1  B.  «c  Ad.  933  ;  Rex  r.  Powell,  8  Q.  B.  180;  2  Gale  &  D.  6ia 
See  Wh.  C.  L.  §§  2897-2899,  and  Com.  v.  Haynes,  2  Gray,  72. 

(w^)  There  must  be  a  public  exposure.  It  is  not  enough  to  aver  an  exposure 
to  an  individual.    Wh.  C.  L.  §§  2897>2399. 
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him  the  said  J.  8.  naked  and  uncovered  for  a  long  space  of  time, 
to  wit,  for  the  space  of  one  hoar,  to  the  great  scandal,  &c 

(769)  Exposing  the  private  parts  in  an  indecent  po$ture.{x) 

That  H.  O.  G.,  late  of,  &c.,  and  intending  as  much  as  in  him 
lay  to  vitiate  and  corrnpt  the  morals  of  the  good  people  of  the 
said  State,  and  to  stir  up  and  excite  in  their  minds  filthy,  lewd, 
and  unchaste  desires  and  inclinations,  on,  &c.,  at,  &c,  unlaw- 
fully, wickedly,  deliberately,  and  wilfully  did  expose  and  exhibit 
his  private  parts,  in  an  indecent  posture,  situation,  and  practice, 
to  the  good  people,  both  male  and  female,  of  the  said  State,  with 
intent  to  vitiate  and  corrupt  the  morals  of  the  good  people,  and 
to  stir  up  and  excite  in  their  minds  filthy,  lewd,  and  unchaste 
desires  and  inclinations,  against,  &c.  {Conclude  as  in  bookie 
chapter  3.) 

(770)  Same,  under  §  8,  ch.  444  Vermont  Rev.  Sts.    First  count, 
exposure  to  divers  persons,  ^c,{t/)  . 

That  A.  B.,  on,  &c.,  did  expose  and  exhibit  his  private  parts, 
in  a  most  indecent  situation  and  posture,  to  divers  persons,  with 

(x)  Dickinson's  Q.  S.  6th  ed.  394. 

Where  an  indictment  contained  two  counts,  two  instances  of  exposure  were 
allowed  to  be  given  in  evidence,  viz.,  one  on  each  of  two  separate  days,  or  two 
separate  instances  on  tlie  same  day ;  for,  as  the  day  laid  in  the  first  count  was 
immaterial,  exposure  on  another  day  may  be  proved  on  that  count.  Then  as 
the  second  count  charged  the  offence  as  done  on  the  ^*  day  and  year  aforesaid/' 
a  second  exposure,  viz.,  the  day  laid  in  the  first  count,  may  be  shown ;  and  if 
different  days  are  laid  in  different  counts,  any  number  of  acts  of  exposure  may 
be  shown.     Rowbattel's  case,  1  Lew.  C.  C.  R.  88. 

(y)  State  v.  Millard,  18  Vt  575.    The  opinion  of  the  court  was  delivered  by 

Williams,  C.  J.  —  **  In  this  case  the  respondent  excepted  to  the  charge  of  the 
court,  and  also  to  their  decision,  in  overruling  the  motion  in  arrest ;  on  both 
which  points  we  think  the  decision  was  correct. 

"  The  statute  (Rev.  Sts.  444,  §  8)  provides,  that  if  any  man  or  woman, 
married  or  unmarried,  shall  be  guilty  of  open  and  gross  lewdness  and  lascivious 
behavior,  &c.,  he  shall  be  imprisoned  in  the  common  jail  not  more  than  two 
years,  or  fined  not  exceeding  three  hundred  dollars.  No  particular  definition 
is  given,  by  the  statute,  of  what  constitutes  this  crime.  The  indelicacy  of  the 
subject  forbids  it,  and  does  not  require  of  the  court  to  state  what  particular 
conduct  will  constitute  the  offence.  The  common  sense  of  the  community,  as 
well  as  the  sense  of  decency,  propriety,  and  morality,  which  most  people 
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intent  to  excite  in  their  minds  lewd  and  unchaste  desires  and  in- 
clinations, &c. 

(771)  Second  count.     Exposure  in  the  presence  of  one  Polly  P, 

That  the  said  A.  B.,  on,  &c.,  did  commit  open  and  gross  lewd- 
ness and  lascivious  behavior,  and  did  then  and  there  lewdly  and  . 
lasciviously  expose  his  private  parts  in  a  most  indecent  posture 

entertain,  is  sufficient  to  apply  the  statute  to  each  particular  case,  and  point  out 
vhat  particular  conduct  is  rendered  criminal  by  it. 

""  That  the  conduct  of  the  respondent,  in  this  case,  was  lewd  and  lascivious,  • 
is  beyond  question.  A  public  exposure  of  himself  to  a  female,  in  the  manner 
this  respondent  did,  with  a  view  to  excite  unchaste  feelings  and  passions  in  her 
and  to  induce  her  to  yield  to  his  wishes,  is  lewd,  and  is  gross  lewdness,  calcu- 
lated to  outrage  the  feelings  of  the  person  to  whom  he  thus  exposed  himself, 
and  to  show  that  all  sense  of  decency,  chastity,  or  propriety  of  conduct,  was  « 
wanting  in  him,  and  that  he  was  a  proper  subject  for  the  animadversion  of 
criminal  jurisprudence. 

"  Hiat  this  lewdness  was  open  —  which  under  this  statute  must  be  considered 
as  undisguised,  not  concealed,  and  opposite  to  private,  concealed,  and  unseen  — 
is  also  evident  There  was  no  desire  or  wish  for  concealment ;  and,  so  far  as 
the  female  was  in  his  view,  he  exposed  himself  to  her  with  the  intent  and  design 
that  she  should  see  him  thus  exposed.  The  crime  cannot  be  made  to  depend 
on  the  number  of  persons  to  whom  a  person  thus  exposes  himself,  whether  one 
or  many.  Indeed,  the  offence  in  this  case  is  more  glaring  and  gross  than  in  the 
case  of  Sir  Charles  Sedley  (1  Sid.  168 ;  1  Keb.  620),  or  of  the  man  who  bathed 
in  a  public  place.  Bex  v.  Crunden,  2  Campb.  89.  In  those  cases  there  was  a 
disregard  of  decency,  without  any  design  to  outrage  the  feelings  of  any  individ- 
uals, or  to  excite  any  improper  desires  or  feelings  in  them.  In  the  case  before 
us,  such  motives  evidently  actuated  the  respondent. 

"  I  am  not  prepared  to  say,  that  the  conduct  of  the  respondent  would  not 
have  been  indictable  at  common  law,  notwithstanding  the  intimation  to  the 
contrary  in  the  case  of  Fowler  v.  The  State,  5  Day,  81.  There  is  a  precedent 
of  an  indictment  against  one  Bennett,  in  2  Chit  41,  on  which  he  was  convicted, 
which  would  have  been  sustained  by  the  same  evidence  produced  against  this 
respondent 

"  Of  the  soundness  of  the  decision  in  Commonwealth  v.  Catlin  (1  Mass.  8), 
we  have  nothing  to  say,  and  only  remark  that,  in  that  case,  the  lewdness  was 
designed  to  be  private,  and  it  was  rather  accidental  that  the  offenders  were  dis- 
covered ;  and  in  this  particular  the  case  is  essentially  different  from  the  one 
before  us. 

"  No  other  objections  have  been  urged  in  the  argument  The  indictment,  in 
the  second  and  third  counts,  has  followed  the  words  of  the  statute.  Judgment 
must  be  rendered  on  the  verdict,  and  the  respondent  sentenced." 
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and  situation,  in  the  presence  of  one  P.  P.,(a)  with  intent  to  ex- 
cite in  her  mind,  &c.  (as  in  last  count). 

(772)  Third  count.    Expomre  in  the  presence  of  Polly  P.  and  divers 

other  persons  to  the  Jurors  unlcTiown. 

That  the  respondent,  said  A.  B.,  &c.,  intending  to  eorrnpt  the 
manners  and  morals  of  the  people,  did  commit  open  and  gross 
lewdness  and  lascivious  behavior,  and  did  then  and  there  lewdly 
and  lasciviously  expose  and  exhibit  his  private  parts  in  the  pres- 
ence of  one  P.  P.,  and  in  the  presence  of  divers  other  persons  to 
the  jurors  unknown,  &c. 

(773)  Another  form  of  the  same  in  North  Carolina^  there  being  no 

allegation  of  the  presence  of  looherS'On.{z) 

"     That  S.  R.,  late  of,  &c.,  on,  &c.,  at,&c.,  being  an  evil  disposed 
person,  and  contriving  and  intending  to  debauch  and  corrupt  toe 

(a)  This  may  m  this  country  be  a  misdemeanor,  in  the  same  way  that  to 
solicit  another  to  commit  adultery  or  fornication  is  a  misdemeanor.  Wh.  C.  L. 
§  2696.     But  it  is  clearly  not  indictable  as  a  nuisance.    lb.  §§  2397,  2398,  &c 

(2)  State  V.  Roper,  1  Dev.  &  Bat.  208. 

Gaston,  J.,  after  stating  the  case,  proceeded :  "  We  consider  it  a  clear 
proposition,  that  every  act  which  openly  outrages  decency,  and  tends  to  the 
corruption  of  the  public  morals,  is  a  misdemeanor  at  common  law.  A  public 
exposure  of  the  naked  person,  is  among  the  most  offensive  of  those  outrages  on 
decency  and  public  morality.  It  is  not  necessary  to  the  constitution  of  tlie 
criminal  act,  that  the  disgusting  exhibition  should  have  been  actually  seen  by 
the  public ;  it  is  enough  if  the  circumstances  under  which  it  was  obtruded,  were 
such  as  to  render  it  probable  that  it  would  be  publicly  seen ;  thereby  endanger- 
ing a  shock  to  modest  feeling,  manifesting  a  contempt  for  the  laws  of  decency. 
In  the  description  of  every  indictable  offence,  it  is  always  advisable  that  the 
charge  should  be  made  to  conform  to  approved  precedents.  A  departnre 
from  them  is  viewed  with  suspicion.  Yet  where  there  are  no  precise  technical 
expressions  and  terms  of  art  required,  so  appropriated  by  the  law  to  the  descrip- 
tion of  an  offence  as  not  to  admit  a  substitute  for  them,  it  is  sufficient  that  the 
indictment  charges  in  intelligible  language,  with  ^stinctness  and  certainty,  all 
the  substantial  circumstances  which  constitute  the  offence.  In  2  Chit  C.  L. 
41,  we  have  a  precedent  of  the  indictment  which  was  used  in  the  case  of  The 
King  v.  Crunden.  It  cqpsists  of  two  counts.  The  first  charges  that  he  exposed 
himself  naked,  and  in  an  indecent  posture,  near  to  and  in  front  of  divers  houses, 
and  also  near  to  a  certain  public  highway,  and  also  in  the  presence  of  divers  of 
the  king's  subjects ;  the  second  charges  that  he  exposed  himself  naked  to  divers 
of  his  majesty's  subjects.  In  2  Campbell's  Rep.  p.  89,  we  have  a  report  of  the 
case.  The  defendant  was  convicted  on  evidence  that  he  bathed  in  the  sea, 
810 


Digitized  by 


Google 


NUISANCE.  (775) 

morals  of  the  citizens  of  the  said  county,  on  a  certain  public 
highway  in  said  county,  did  indecently  and  scandalously  expose 
to  public  view  the  private  parts  of  him  the  said  R.,  to  the  evil 
and  pernicious  example,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chapter  3.) 

(774)  LewdncHB  and  lascivious  cohabitation  in  Massachusetts,    First 
county  lascivious  behavior  by  lying  in  bed  openly  with  a  woman. 

That  A.  B.,  of,  &c.,  on  &c.,  and  from  that  day  to  the  day 

of  being  then  and  there  a  married  man  (and  having  a  law- 

ful wife  alive),  did  commit  open,  gross,  and  lascivious  behavior, 
and  did  then  and  there  lewdly  and  lasciviously  lie  on  a  bed  with 
one  C.  F.  (a  8inglewoman),she  the  said  C.  F.  then  and  there  not 
being  the  wife  of  the  said  A.  B.,  against,  &c.  {Conclvde  as  in 
book  1,  chapter  3.) 

(775)  Second  count      Lascivious  behavior^  by  putting  the  arms 
openly  about  a  woman,  ^c. 

That  said  A.  B.,  at,&c.,  on  the  day  and  year  aforesaid,  being 
then  and  there  a  married  man,  and  having  a  lawful  wife  alive, 
was  guilty  of  open,  gross  lewdness,  and  lascivious  behavior  (by 
openly,  lewdly,  grossly,  and  lasciviously  putting  his  arms  about 
the  said  C.  F.),  (she  the  said  C.  F.  then  and  there  being  a  single- 
woman,  and  not  being  the  wife  of  the  said  A.  B.),  against,  &c.(a) 
(Conclude  as  in  book  1,  chapter  3.) 

dressing  and  undressing  on  the  beach,  opposite  to  the  East  Cliflf*  at  Brighton,  on 
which  cliff  there  was  a  row  of  inhabited  houses,  from  the  windows  of  which  he 
might  be  distinctly  seen,  as  he  was  undressed  and  swam  in  the  sea.  The  alle- 
gation, that  this  indecent  exhibition  was  made  in  the  presence  of  divers  persons, 
was  satisfied  by  proof  that  it  took  place  in  their  vicinity,  and  so  that  it  might 
have  been  seen.  The  allegation  means  no  more,  and  any  other  allegation  which 
distinctly  and  especially  avers  as  much,  will  as  effectually  answer  to  describe 
the  offence.  The  averments  in  this  indictment,  that  on  a  certain  public  high- 
way the  defendant  did  indecently  and  scandalously  expose  to  public  view,  can 
mean  nothing  less  thati  that  tlie  indecent  exposition  was  so  made  that  it  might 
bave  been  seen  by  numbers.  The  necessary  constituents  of  the  crime  are  there- 
fore stated,  and  there  was  no  error  in  overruling  the  motion  in  arrest"  To  the 
Kunc  effect  is  Fowler  w.  State,  6  Day,  81 ;  State  tr.  Grisham,  2  Yerg.  689.  See 
"^H^and  note  to  same  ;  see  also  next  note. 

(a)  These  counts  were  framed  under  the  statute  of  1 784,  ch.  40,  and  were 
Iwought  before  the  Supreme  Court  in  Com.  v,  Catlin,  1  Mass.  9.    Nothing  but 
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(776)  Lascivious  cohabitation  at  common  law.ifi) 
That  A.  B.,  yeoman,  and  C.  D.,  spinster,  being  scandalous  and 
evil  disposed  persons,  on,  &c.,  at,  &c.,  devising  and  intending  the 
morals  of  the  citizens  of  the  said  State  to  debauch  and  corrupt, 

secret  lewdness  was  prored  on  trial  (the  principal  witness  having  peeped 
through  the  window),  and  as  the  jury  were  directed  to  acquit,  the  indictment 
was  not  tested.  The  averments  in  brackets  are  not  in  the  original,  though  it 
would  be  safer  to  insert  them.  The  offence  charged  in  the  first  count  is  clearlj 
a  misdemeanor  at  common  law  (see  Wh.  C.  L.  2397-8,  5,  6,  7),  though  it  is 
questionable  whether  to  indict  it  as  such,  it  should  not  be  charged  as  a  common 
nuisance.  State  v.  Waller,  3  Murph.  229.  One  instance  of  carnal  connection, 
it  is  ruled,  is  not  enough,  under  the  statute;  there  must  be  a  continuance  of 
cohabitation,  of  a  public  nature,  tending  to  corrupt  public  morals.  Com.  v. 
Calef,  10  Mass.  153.  The  part  in  brackets  in  the  second  count  may,  it  seems, 
be  omitted.     Tr.  &  H.  Prec.  852. 

(6)  State  V.  Grisham,  2  Yerg.  589.  "  It  is  insisted  for  the  plaintiff  in  error," 
said  the  court,  "  that  to  support  the  criminal  allegations  in  the  presentment, 
which,  it  is  argued,  amount  to  open  and  notorions  lewdness,  the  acts  stated  must 
be  shown  to  have  been  committed  in  public,  such  as  in  the  streets  of  a  town,  or 
elsewhere  exposed  to  the  view  of  divers  persons.  And  the  case  of  Com.  p. 
Catlin  (1  Mass.  Rep.  8)  was  cited.  That  was  an  indictment  brought  on  a 
statute  of  the  State  of  Massachusetts,  the  provisions  of  which  are  not  stated  in 
the  report,  and  the  statute  itself  has  not  been  seen.  The  report  of  the  case 
in  the  book  is,  that  on  an  indictment  under  the  statute  for  open  and  gross  lewd- 
ness and  lascivious  behavior,  evidence  of  lewdness,  or  such  behavior  in  secret, 
will  not  support  the  indictment.  The  case,  therefore,  wholly  dependent  upon 
the  particular  provisions  of  a  statute,  can  have  but  little,  if  any  application  to 
the  present  case,  which  is  a  presentment  at  the  common  law.  It  will  not,  there- 
fore, be  remarked  upon  or  further  noticed. 

"  The  common  law  is  the  guardian  of  the  morals  of  the  people,  and  their 
protection  against  offences  notoriously  against  public  decency  and  good  man- 
ners; and  Blackstonc  says,  that  open  and  notorious  lewdness,  either  by  frequent- 
ing houses  of  ill-fame,  which  is  an  indictable  offence,  or  by  some  grossly  scan- 
dalous and  public  indecency,  is  cognizable  by  the  temporal  courts.  At  one 
time  in  England,  the  superintending  care  and  concern  of  the  law  for  the  ad- 
vancement of  public  morality,  was  carried  to  so  great  an  extent,  that  incest  and 
adultery  were  made  capital  offences,  and  the  repeated  act  of  keeping  a  brothel, 
or  committing  fornication,  were  (upon  a  second  conviction)  made  felony  with- 
out the  benefit  of  the  clergy.  This  statute  was  made  during  the  Commonwealth, 
when  the  ruling  powers,  says  Blackstone,  found  it  to  their  interest  to  put  on 
the  semblance  of  very  extraordinary  strictness  and  purity  of  morals ;  but  it  was 
not  thought  proper  at  the  Restoration  to  revive  this  statute  and  renew  it,  being 
of  such  unfashionable  rigor ;  since  which  time  these  offences  have  been  left  to 
the  feeble  coercion  of  the  spiritual,  and  the  temporal  courts  take  no  cognizance 
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on,  &c.,  and  on  divers  other  days  and  nights  between  that  day 
and  the  day  of  taking  this  inquisition,  and  for  all  the  time  afore- 

of  the  crime  of  adultery,  otherwise  than  as  a  private  injury.     See  4  Bla.  Com. 
64,  65. 

"  This  is  the  substance  of  Judge  Blackstone's  review  of  the  law  of  England 
upon  the  offences  of  adultery  and  fornication,  and  the  other  offences  noticed ; 
upon  which  it  appears  that  even  in  England  at  this  day,  the  case  made  by  this 
record  is  the  proper  subject  of  an  indictment,  that  is,  a  grossly  scandalous  and 
public  indecency,  for  which  the  punishment  is  by  fine  and  imprisonment.  When 
Judge  Blackstone  says,  that  the  crime  of  adultery  is  not  taken  into  cognizance 
bj  the  temporal  courts,  this  is  to  be  understood  of  secret  and  private  adultery ; 
for  if  open  and  notorious,  it  comes  within  his  description  of  a  grossly  scanda- 
lous and  public  indecency. 

^  Bat  let  it  be  understood  that  though  the  temporal  courts  in  England  have 
no  cognizance  of  the  crime  of  adultery  or  fornication,  when  secret  and  private 
and  confined  to  single  instances,  yet  they  are  not  thereby  legalized  or  rendered 
dispunishable  as  not  being  offences ;  they  continue  offences  there  still,  but  their 
cognizance  is  transferred  and  assigned  to  the  spiritual  court,  who  punish  accord- 
ing to  the  rules  of  the  canon  law.  It  cannot  follow  as  a  consequence,  that  an 
offence  which  is  common  to  both  the  law  of  England  and  this  State,  and  is 
animadverted  upon  by  the  law  of  England,  and  punished  by  the  spiritual  court 
there,  shall  escape  like  animadversion  of  the  law  and  punishment  here,  because 
we  have  not  a  spiritual  court;  but  it  rather  follows  from  analogy  that  our  county 
court  of  pleas  and  quarter  sessions  have  the  jurisdiction  in  these  matters,  as  we 
find  that  matters,  the  proper  tribunal  of  which  was  the  spiritual  court  in  Eng- 
land, are  in  this  Stat«,  when  not  repugnant  to  our  constitution  and  form  of  gov- 
ernment, assigned  to  the  county  courts,  as  the  probate  of  wills  and  testaments, 
the  granting  of  letters  of  administration,  &c. 

^  Bat  in  addition  to  analogy,  we  have  the  express  authority  of  the  common 
law,  as  declared  by  the  judges  in  the  courts  of  justice,  who,  as  Blackstone 
observes,  are  the  living  oracles  and  depositaries  of  the  law  (see  1  Bl.  Com.  68, 
69) ;  that  all  offences  against  good  morals  are  cognizable  and  punishable  in  the 
temporal  courts,  that  are  not  particularly  assigned  to  the  spiritual  court  Thus, 
in  the  case  of  The  King  v.  Sir  Francis  Blake  Delaval  (Burr.  Rep.  1434),  Lord 
Mansfield  says  :  *  It  is  true  that  many  offences  of  the  incontinent  kind  fall  prop- 
erly under  the  jurisdiction  of  the  ecclesiastical  court,  and  are  appropriated  to 
it ;  but  if  you  except  those  appropriated  cases,  this  court  is  the  custos  motum 
(the  guardian  of  the  morals  of  the  people),  and  has  the  superin tendency  of 
offences  contra  honos  mores  *  (against  good  manners)  ;  and  upon  this  ground  he 
adds,  *both  Sir  Charles  Sedley  and  Curl,  who  had  been  guilty  of  offences 
against  good  manners,  were  prosecuted  here.*  Thus  we  find  that  the  common 
law  (independent  of  any  statutes)  is  the  guardian  of  the  morals  of  the  people, 
takes  cognizance  of  offences  against  good  manners,  and  this  cognizance  belongs 
to  the  temporal  courts  in  England,  in  all  those  cases  where  there  is  not  an  ap- 
propriation of  them  to  the  spiritual  court. 
"  The  result  of  this  view  of  the  law  is,  that  acts  or  conduct  notoriously 
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said,  in  the  county  aforesaid,  in  the  presence  and  view  of  divers 
good  citizens,  and  in  the  face  of  the  country,  unlawfully,  wilfully, 
wickedly,  and  scandalously  did  then  and  there  live,  cohabit,  and 
use  together  as  man  and  wife,  in  lewd  acts  of  fornication  and 
adultery,  openly,  notoriously,  and  publicly,  they  not  being  mar- 
ried, to  the  great  scandal  of  the  said  good  and  worthy  citizens  of 
the  said  State,  to  the  manifest  corruption  of  their  and  the  public 
morals,  in  contempt  of  the  said  State  and  the  laws  of  the  land 
to  the  evil  example,  &c.,and  against,  &c.  {Conclude  as  in  book 
1,  chapter  3.) 

(777)  Lewdness^  ^c.y  hy  a  man  and  woman  urdavrfuUy  cohaInli$ig 
and  living  togeiher.{c) 

That  on,  &c.,  and  upon  divers  other  days  between  that  day 
and  the  day  of  the  filing  of  the  indictment,  E.  C,  of  the  County 

against  public  decency  and  good  manners  constitute  an  offence  at  comoion  law, 
cognizable  hy  the  temporal  courts,  eyen  in  England,  as  in  the  case  above  cited, 
of  The  King  v.  Delaval,  which  was  for  notoriously  living  with  a  kept  mistress; 
and  in  the  cases  of  Sir  Charles  Sedley  and  Curl,  above  mentioned,  who  had 
been  guilty  of  offences  against  good  manners.  Now,  what  is  the  gist  of  the 
above  prosecutions  ?  It  is  this,  that  the  act  or  acts,  or  pai{icular  conduct 
charged,  Ue  notorious  and  against  good  manners,  not  that  tiiey  should  have  been 
committed  in  the  public  streets,  or  elsewhere  exposed  to  the  view  of  divers 
spectators.  Such  an  exhibition  as  this  is  not  necessary  to  satisfy-  the  term 
notorious,  and  portray  its  character  and  import.  The  requisition  of  the  term 
notorious,  or  notoriously,  in  the  constitution  of  an  offence  of  the  nature  spoken 
of,  is  sufficiently  answered  if  the  act  is  done  in  such  a  manner,  or  under  such 
circumstances,  as  necessarily  to  become  public,  or  generally  known  in  the  neigh- 
borhood ;  as  in  the  case  before  Lord  Hardwicke,  where  it  appeared  in  a  cause 
in  the  Court  of  Chancery  that  a  man  had  formally  assigned  his  wiie  over  to 
another  man,  Lord  Hardwicke  directed  a  prosecution  for  that  transaction,  as 
being  notoriously  against  public  decency  and  good  morals. 

"  Thirdly,  it  is  objected  that  there  is  error  in  the  charge  of  the  court  As  to 
this,  it  need  only  be  observed,  that  if  there  is  any  error  in  the  charge,  it  is  in 
favor  of  the  plaintiffs  in  error,  in  requiring  circumstances  not  necessary  to  be 
shown  in  the  proof  in  the  present  case,  for  the  purpose  of  supporting  the  prose- 
cution as  presenting  themselves  at  public  worship,"  &c. 

(c)  State  V,  Cagle,  2  Humph.  414. 

In  this  case  the  judgment  was  arrested  by  the  Circuit  Court,  upon  the  ground 
that  the  living,  dwelling,  and  cohabiting  together  in  lewdness  and  adultery, 
being  unmarried,  is  not  charged  in  the  indictmtot  to  have  been  notorious. 
The  allegation  of  notoriety,  however,  if  necessary,  is  sufficiently  made  by  the 
terms  "  openly  and  publicly." 
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of  Sevier,  laborer,  and  B.  B.,  of  the  same  county,  spinster,  being 
persons  of  evil  disposition,  and  designing  to  corrupt  the  morals 
of  the  people  of  the  said  State,  unlawfully,  openly,  and  publicly 
did  live,  dwell,  and  cohabit  together  in  lewdness  and  adultery,  in 
the  County  of  Sevier,  they  being  unmarried  to  and  with  each 

other,  &e. 

(778)  Nbtorioib8  drunkenne88.{d) 

That  R.  T.,  on,  &c.,  at,  &c.,  and  on  divers  other  days  before 
that  time,  was  openly  and  notoriously  drunk  (on  the  highways 
of  said  county,  and  in  public  view  of  all  citizens  of  said  State 
then  and  there  passing  and  repassing')((f^)  to  the  disturbance  of 
the  public  peace,  to  the  great  injury  of  the  public  morals  of  the 
good  citizens  of  the  State,  and  to  the  evil  example,  &c.,  to  the 
common  nuisance,  &c.,(cP)  and  against,  &c.  ( Ckmchide  as  in 
book  1,  chapter  3.) 

(rf)  Tipton  V.  State,  2  Yerg.  642.     See  Wh.  C.  L.  §  2896. 

"  As  to  the  second  reason  is  arrest  of  judgment,  that  the  indictment  does  not 
duuve  the  defendant  as  a  common  drunkard,  and  a  nuisance  to  society,  it  can- 
not preTail.  The  assignment  of  this  error  is  in  effect  substantially  the  same 
with  the  charge  in  the  indictment,  for  the  indictment  does  not  charge  a  single 
aet  of  dmnkenness  alone,  but  repeated  acts  of  the  like  kind.  It  charges  *  that 
the  said  Reuben  Tipton,  on  the  second  day  of  August,  1830,  and  on  divers 
other  days  before  that  time,  was  openly  and  notoriously  drunk.'  This  shows 
that  the  offence  was  a  common  thing  with  the  defendant.  But  it  is  argued,  that 
a  man  may  be  drunk  as  often  as  he  pleases  in  his  own  house,  which  is  only  a 
priTate  injury  to  himself,  and  in  which  the  public  is  not  concerned.  Suppose 
this  reasoning  were  admissible,  the  indictment  negatives  its  application  in  the 
present  case,  for  the  charge  is,  that  the  defendant  was  drunk,  openly  and  noto- 
riously, to  the  disturbance  of  the  public  peace,  and  to  the  great  injury  of  the 
pablic  morals  of  the  good  citizens  of  the  State.  Can  it  be  said  that  this  con- 
duct is  not  an  injury  to  the  public,  and  an  evil  example  ?  The  contrary  but 
too  often  appears,  and  that,  too,  either  accompanied  with  or  followed  by  fatal 


"'  The  pernicious  influence  of  an  evil  example  is  plain  to  every  reflecting 
mind,  and  the  powerful  influence  of  this  vice  upon  society,  not  only  in  its  effects 
on  the  relations  of  private  life,  but  also  as  being  the  origin,  the  fomenter,  and 
the  promoter  of  the  greater  portion  of  the  public  crime  of  the  country,  proves 
it  to  be,  what  it  is,  an  indictable  offence.  The  judgment  of  the  Circuit  Court 
▼as  correct,  and  must  be  affirmed." 

See  ante,  705,  note.  . 

{d^)  Some  such  allegations  as  this  is  advisable  at  common  law.  State  v. 
Walker,  3  Murphy,  229. 

(c28)  This  is  not  necessary  in  Massachusetts.     Com.  t;.  Boon,  2  Gray,  1 74. 
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(779)  Against  a  common  8cold.{e) 
That  M.  8.,  late  of,  &c.,  on,  &c.,  and  at  divers  other  days  and 
times  as  well  before  as  since,  at,  &c,,  was  and  is  a  common  scold 
and  disturber  of  the  peace  of  the  neighborhood,  and  of  all  faith- 
ful citizens  of  this  commonwealth,  to  the  common  nuisance, 
&c.,  to  the  evil  example,  &c.,  and  against,  &a  ( Conclude  as  in 
book  1,  chapter  3.) 

(779i)  Against  night-walker. (e^) 

That  A.  B.,  &c.,  at,  &c.,  on,  &c.,  "was  a  common  night- 
walker,  and  from  the  said  tenth  day  of  July  to  the  filing  of  this 
complaint,  during  divers  nights  within  the  time  aforesaid,  did 
walk  and  ramble  in  the  streets  and  common  highways,  in  the 
said  City  of  Portsmouth,  at  unseasonable  hours  of  said  nights, 
without  having  any  lawful  business,  and  without  any  necessity 
therefor,  against  good  morals  and  good  manners,"  to  the  com- 
mon nuisance,  &c. 

(780)  Barratry.(f) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days  and 
times,  at,  &c.,  was  and  yet  is  a  common  barrator ;  and  that  he 
the  said  A.  B.,  on  the  said,  &c.,  and  on  divers  other  days  and 
times,  in  the  county  aforesaid,  divers  quarrels,  strifes,  and  con- 
troversies among  the  honest  and  quiet  good  people  of  the  State 
did  unlawfully  move,  procure,  stir  up,  and  excite,  to  the  coraraon 

(«)  Tliis  form  is  sufficiently  explicit.  James  v.  Com.,  12  S.  &  R.  220 ;  Com.  r. 
Pray,  18  Pick.  859  ;  Com.  v,  Mohn,  52  Penn.  St,  R.  243  ;  6  Mod.  811 ;  9  Cow. 
587.     See  Wh.  C.  L.  §  289. 

(el)  Sustained  as  good  at  common  law  and  under  New  Hampshire  statute 
State  V,  Dowers,  45  N.  H.  543. 

(f)  Hawk.  b.  2,  c.  26,  s.  59. 

Barratry  is  the  habitual  moving  and  exciting  or  maintaining  suits  and  qTor- 
rels,  either  at  law  or  otherwise  (Co.  Lit.  368),  and  consists  not  in  any  single  act 
however  flagrant,  but  in  a  succession  of  acts,  constituting  a  course  of  behavior. 
Hawk.  b.  2,  c.  25,  s.  69.  It  is  not,  therefore,  necessary  to  specify  in  the  indict' 
ment  the  particular  acts  on  which  the  prosecutor  relies ;  but  the  court  will  cooi- 
pel  him  before  the  trial,  to  inform  the  defendant  in  a  written  notice  of  those 
particulars,  and  will  exclude  him  from  offering  'Evidence  of  any  errors.  Per 
Ashhurst,  J.,  in  Anson  v.  Stuart,  1  T.  B.  764 ;  and  see  Dickinson's  Q.  S.  217, 
218. 
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nuisance,  &C.,  and  against,  &c.     {Conclude  as  in  book  1,  chap- 
Ur3.) 

(781)  Against  inhabitants  of  a  taumship^  for  not  repairing  a  high- 
way  situate  within  the  tovmship.{g) 

That  on,  &;c.,  there  was  and  still  is  a  certain  common  and 
public  highway,  leading  from,  &c.,  to,  &c.,  used  for  all  the  good 

O)  Dickinson's  Q.  S.  6th  ed.  409.     See  Wh.  C.  L.  §  289. 

In  connection  with  this  class  of  indictments  will  he  considered,  — 

(1)  The  obligation  to  repair  highways  and  bridges. 

(2)  Nuisances  arising  from  a  neglect  of  this  obligation. 

(3)  Requisites  of  indictment  for  the  offence. 

(1)  Obligation  to  repair  highways  and  bridges. 

At  common  law  the  obligation  to  repair  all  highways  lies  on  the  parishes 
throngh  which  they  pass ;  each  being  liable  to  repair  such  portions  or  bounds  as 
are  situate  in  its  respective  limits  (1  Hawk.  b.  1,  c.  76,  s.  5) ;  and  at  common 
law  a  like  obligation  is  imposed  on  counties  to  repair  all  public  bridges  within 
their  boundaries  (see  p.  400  Dickinson's  Q.  S.)  ;  which  obligation,  since  the  stat- 
ute of  bridges,  extends  not  merely  to  the  bridge  itself,  but  to  the  roads  at  each 
end.  R.  p.  Yorkshire  (West  Riding  Inhab.),  7  East,  688 ;  affirmed  on  error  in 
Dom.  Proc.,  5  Taunt  284,  S.  C.  Nor  does  the  rule  differ  in  the  case  of  a  body 
corporate  (or  private  person),  liable  hy  prescription  to  repair  a  bridge  ;  and  this, 
though  the  repairs  done  by  the  parties  liable  have  been  confined  to  the  fabric  of 
the  bridge,  and  those  to  the  approaches  have  been  done  by  turnpike  commis- 
sioners (R.  V.  Lincoln  (Mayor  and  City  of)»  8  A.  &  E.  65 ;  3  N.  &  P.  273,  S.  C.)  ; 
for  as  early  as  the  reign  of  Edward  IIL  the  approaches  to  a  bridge,  the  fabric 
of  which,  but  not  the^nis  ejusdem  pontiSf  an  ecclesiastical  corporation  sole  was 
bound  by  prescription  to  repair,  were  yet  held  by  the  judges  to  be  excrescences 
of  the  bridge  itself,  and  as  such,  primd  facie  repairable  by  the  same  party  as  the 
bridge  itself  (Abbot  of  Combe's  case,  43  Ass.  276,  B.  pi.  37);  the  extent  of 
which  last  liability  is  fixed  by  22  Hen.  YUI.  c.  6,  s.  9,  at  three  hundred  feet 
"fi^m  any  of  the  ends  of  it." 

(2)  Nuisances  by  omitting  to  repair  public  highways  and  bridges. 

The  consideration  of  prosecutions  for  the  non-repair  of  highways  and  bridges, 
differs  essentially  from  that  of  other  parts  of  the  criminal  law ;  for  though  in 
form  they  are  criminal  proceedings,  in  practice  tliey  are  usually  resorted  to  as 
modes  of  trying  disputed .  questions  of  a  liability  to  repair,  for  no  action  lies  by 
an  individual  against  the  inhabitants  of  a  county  for  an  injury  sustained  in  con- 
sequence of  a  public  bridge  being  out  of  repair.  Russell  and  others  v.  The  Men 
Dwelling  in  the  County  of  Devon,  2  T.  R.  667,  and  cases  collected;  Rose  v. 
Groves,  R.  L.  J.  (C.  P.)  262.  Not  only  on  the  account,  but  in  consequence  of 
the  &ct  that  the  proce^ngs  are  different  in  each  state,  depending  almost  en- 
tu^ly  on  local  legislation,  no  attempt  is  made  to  lay  down  the  law  on  the  sub- 
ject as  regulated  by  statute. 
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citizens  of  the  said  state,  with  their  horses,  coaches,  cartss  ana 
carriages  to  go,  return,  pass,  ride,  and  labor,  at  their  free  will  and 
(8)  Requisites  of  indictment  against  parishes  or  counties  for  not  repairing  higk- 
ways  or  bridges. 

IndictmeDts  against  a  parish  for  the  common  nuisance  of  not  repairing  high- 
ways, and  indictments  and  presentments  i^ainst  a  county  for  not  repairing 
bridges,  must  allege  affirmatively  that  the  way  or  bridge  is  public ;  and  tiiat  it 
lies  within  the  parish  or  county  which  is  alleged  to  be  bound  to  repair.    Hal- 
sey's  case,  Latch.  183,  cited  1  H.  Bla.  356.     <<To"  Kensington  held  to  exclude 
Kensington.  lb.    ^*  From  and  to "  do  not  necessarily  exclude  the  place  named 
(K  t;.  Knight,  7  B.  &  G.  413)  ;  though  so  held  in  R.  v.  Gamlingay,  3  T.  R  613 ; 
1  Leach  C.  C.  5  2d,  S.  C. ;  and  again  since  B.  v.  Knight,  in  Reg.  v.  Botfield,  1 
C.  &  M.  151 ;  (R.  V.  Knight  not  cited).     See  R.  v.  Camfield,  6  Esp.  136 ;  R.  p. 
Steventon,  C.  &  K.  55.     "  From  and  through  "  places  named,  is  said  to  exclude 
the  termini    R.  ».  Upton,  6  C.  &  P.  133,  per  Tindal,  C.  J.     As  to  « towards," 
see  3  A.  &  E.  181,  Lempriere  v.  Humphrey ;  and  1  East,  377 ;  Wright  v.  Rat- 
tray (cited  in  7  B.  &  C.  266 ;  De  BeauToir  v.  Welch) ;  Rouse  v.  Bardin,  1  U. 
Bla.  351.    "Abutting  on,"  see  3  A.  &  £.  183.     «  Towards  and  unto  B.,"  are 
satisfied  by  a  line  of  way  to  B.  which  turns  backwards  in  the  middle,  and  then 
returns  to  B.  by  a  way  recently  dedicated.    R.  v.  Devonshire  (Marchioness),  4 
A.  &  E.  232.    "  From  and  through  the  town  of  U.  towards  the  Parish  of  G.," 
excludes  (Hammond  v.  Brewer,  1  Burr.  376)  the  terminus  U.,  so  as  not  to  per- 
mit a  prosecutor  to  show  a  road  in  U.  to  be  out  of  repair  (R.  v.  Upton-on-SeT- 
em,  6  C.  &  P.  134,  per  Tindal,  C.  J.) ;  for  though  a  township  is  not  necessarily 
conterminous  with  a  parish,  it  may  be  bound  by  custom  to  repair  a  highway 
within  it.    "  From  the  town  of  C.  to  a  place  called  H.  hill,  and  that  defendant 
illegally  erected  gates  between  the  said  town  of  C.  and  H.  hill,"  Pattcson  J., 
held  the  town  excluded.     Reg.  v.  Fisher,  6<  oZ.  8  C.  &  P.  612 ;  2  Saund.  158,  a, 
n.  69 ;  Dickinson's  Q.  S.  401. 

The  indictment  must  also  charge  the  bridge  to  be  out  of  repair,  and  abodd 
conclude  by  alleging  that  the  inhabitants  of  the  county  or  parish,  or  that  a  cor- 
poration aggregate,  or  a  railway  or  canal,  &c.,  company,  are  bound  to  repair  it 
Reg.  V.  Bu-mingham  and  Gloucester  Railway  Company,  9  C.  &  P.  409 ;  Parke 
B. ;  1  Gale  &  D.  457,  S.  C. ;  2  Q.  B.  R.  47,  233.  If  the  bridge  or  way  wasa 
highway  for  all  purposes  (t.  e.  public),  at  the  time  of  the  nuisance  committed  in 
not  repairing,  &c.,  or  obstructing  it,  the  term  highway  is  sufficient,  the  words 
"common  and  public"  being  mere  repetition  (2  Saund.  158,  note  (4),  citing 
Aspindall  v.  Brown,  3  T.  R.  265)  ;  but  if  the  highway  is  stated  to  have  been  such 
from  time  immemorial,  which  is  unnecessary,  the  prosecution  would  fail,  should 
it  appear  that  sixty  years  ago  it  was  put  an  end  to  by  the  inclosure  act,  though 
it  has  been  since  used  and  repaired  by  the  district  indicted.  2  Saund.  158,  d; 
Dyer,  fol.  38  ;  R.  ».  Jones,  2  B.  &  Ad.  611 ;  R.  r.  HoUingbcrry,  4  B.  &  C.  829; 
Reg.  r.  Westmark  (Tithing),  2  M.  &  Rob.  305,  Maule,  J.  If  there  be  a  limita- 
tion in  the  right  of  way,  as  if  it  is  only  used  by  the  public  when  it  is  dangerow 
to  pass  through  an  adjacent  stream,  such  limitation  should  be  stated.  Allen  r. 
Ormond,  8  East,  4,  note  (a)  ;  R.  v.  Northamptonshire  (Inhab.),  2  M.  &  S.  262. 
318 


Digiti 


zed  by  Google 


NUISANCE.  (781 

pleasure,  and  that  a  certain  part  of  the  said  highway,  situate, 
lying,  and  being  in  the  township  of,  &c.,  containing  in  length, 
&c.,  and  in  breadth,  &c.,  on,  &c.,(^^)  and  from  thence  continually 
afterwards  until  the  day  of  the  taking  of  this  inquisition,  at  the 
township  aforesaid,  in  the  county  aforesaid,  was  and  yet  is  very 
ruinous,  miry,  deep,  broken,  and  in  great  decay  for  want  of  due 
reparation  and  amendment  of  the  same,  so  that  the  citizens  of 
the  said  state  through  the  same  way  with  their  horses,  coaches 
carts,  and  wagons  could  not  during  the  time  aforesaid,  nor  yet 
can  go,  return,  pass,  ride,  and  labor,  without  great  damage  of 
their  lives  and  loss  of  their  goods.  And  that  the  inhabitants  of 
the  said  township  of,  &c.,  in  the  county  aforesaid,  have  used  and 
been  accustomed  to  repair  and  to  amend,  and  of  right  ought 
to  have  repaired  and  amended,  and  still  of  right  ought  to  re- 
pair and  amend  the  said  highway,  so  being  in  decay  as  afore- 
said, when  and  so  often  as  it  hath  been  and  shall  be  necessary ; 
to  the  great  damage  and  common  nuisance,  &c.,  through  the 

An  aUegation  of  a  "  pack  and  prime  "  way  is  not  supported  by  proof  of  a  "  car- 
ri^e  "  way,  and  the  defendant  will  be  acquitted.  R.  v.  St.  Leonard's,  6  C.  & 
P.  582,  Alderson,  J.  It  is  not  necessary  to  state  the  termini  of  the  way,  but 
when  stated  they  must  be  proved,  and  a  variance  in  this  respect  will  be  fatal. 
Bouse  V.  Bardin,  1  U.  Bla.  851 ;  6  C.  &  P.  582.  It  is  usual  to  state  the  extent 
of  the  way  which  is  out  of  repair^  but  it  may  be  doubted  whether  this  is  neces- 
sary ;  however,  though  the  court  does  not  at  present  estimate  the  fine  from  the 
description  of  the  length  and  breadth  of  the  nuisance,  its  insertion  cannot  preju- 
dice. 2  Saund.  158,  note  7.  Objection  to  the  too  general  description  of  a 
road  in  an  indictment  can  only  be  taken  by  plea  in  abatement  (R.  v.  Hammer- 
smith (Inhab.),  1  Stark.  357),  e.  g,,  by  stating  that  the  road  described  in  the 
plea  was  equally  well  known  by  the  description  given  in  the  indictment.  When 
the  indictment  is  against  an  individual,  or  select  body,  on  a  peculiar  obligation 
against  common  right,  it  is  not  sufficient  to  state  a  liability  to  repair,  but  it  is 
necessary  to  show  how  that  liability  arises,  as  "  by  reason  of  the  tenure  or  in- 
closure  of  certain  lands ;  "  or  in  the  case  of  an  extra  parochial  hamlet  or  hun- 
dred not  otherwise  liable,  a  usage  "from  time  immemorial."  2  Saund.  158, 
note  9;  R.  v.  Eingsmoor  (Inhab.),  2  B.  &  C.  190.  The  inhabitants  of  the  sev- 
eral townships  in  a  parish  may  be  conjointly  indicted  for  not  repairing  a  road 
in  it.  R.  V.  Auckland  (Inhab.  of  three  townships  named),  1  A.  &  £.  744,  S.  C. ; 
1  M.  &  Rob.  286;  see  2  B.  &  C.  166,  R.  t;.  Machynlesh;  Dickinson's  Q.  S.  6th 
ed.  402. 

(g^)  The  termini  must  be  proved  as  laid.    State  v.  Northumberland,  46  N.  H. 
156. 
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same  way  going,  returning,  passing,  riding,  and  laboring,  and 
against,  &c(A)     ( Conclude  as  in  book  1,  chapter  3.) 

(782)  Against  a  county  for  suffering  a  public  bridge  to  decay.(i) 

That  on,  &c.,  there  was  and  from  thence  hitherto  bath  been 
and  still  is,  a  certain  common   and   public  bridge,  pommouly 
called  High-bridge,  otherwise  Haigh-bridge,  situate  and  being  io 
the  parish  of  B.,  in  the  County  of  N.,  in  the  common  highway 
leading  from  the  town  of  B.,  in  the  county  aforesaid,  towards 
and  unto  the  town  of  C,  in  the  same  county,  being  a  common 
highway  for  all  the  good  citizens  of  the  said  state,  on  foot  and 
with  their  horses,  coaches,  carts,  and  other  carriages  to  go,  return, 
pass,  repass,  ride,  and  labor,  and  that  the  said  common  and  pub- 
lic bridge,  on  the  said,  &c.,  aforesaid,  and  continually  from  thence 
until  the  day  of  the  taking  of  this  inquisition,  at  the  parish  of 
B.  aforesaid,  in  the  county  aforesaid,  was  and  yet  is  ruinous, 
broken,  dangerous,  and  in  great  decay  for  want  of  needful  and 
necessary  upholding,  maintaining,  amending,  and  repairing  the 
same,  so  that  the  good  citizens  of  the  said  state  in,  upon,  and 
over  the  said  bridge,  on  foot  and  with  horses,  coaches,  carts,  and 
carriages  could  not,  and  cannot  pass  and  repass,  ride  and  labor, 
without  great  danger  of  their  lives  and  loss  of  their  goods,  as 
they  ought  and  were  accustomed  to  do,  and  still  of  right  ought 
to  do :  And  that  the  inhabitants  of  the  County  of  N.  aforesaid 
of  right  have  been,  and  still  of  right  are  bound,  to  repair  and 
amend  the  said  common  bridge,  when  and  so  often  as  it  shall  be 
necessary;  to  the  great  damage  and  common  nuisance  of  all 
the  said  citizens,  upon  and  over  the  said  bridge,  on  foot  and 
with  their  horses,  coaches,  carts,  and  other  carriages,  about  their 

Qi)  See  Keg.  t;.  Heege  (Inhab.),  2  Q.  B.  R.  128.  Custom  laid  to  repair  aI2 
common  and  public  highways  situate  within  the  said  township  is  not  necessarily  bad, 
but  it  seems  better  to  add  in  such  a  case  "  that  would  otherwise  be  repairable 
by  the  parish  comprising  such  township  "  (R.  v.  Hatfield,  4  B.  &  Al.  75 ;  K  p. 
Bridekirck,  11  East,  804;  see  1  B.  &  Al.  352,  356) ;  for  that  averment  does  DOt 
make  it  necessary  to  prove  that  there  are  or  have  been  ancient  highways  in  the 
said  township.  R.  v.  Barnoldswich  (Inhab.),  12  L.  J.  (M.  C.)  44;  42  B.  495, 
S.  C. 

Dickinson's  Q.  S.  6th  ed.  410. 

(i)  Dickmson's  Q.  S.  6th  ed.  412. 
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necessary  affairs  and  business  going,  returning,  passing,  riding, 
and  laboring ;  against,  &c.     ( Conclvde  as  in  book  1,  chapter  3.) 

(783)  Against  the  inhabitants  of  a  parish^  for  not  repairing  a  com- 
mon highway, (j) 

That  on,  &c.,(i)  there  was  and  yet  is  a  certain  common  and 
ancient  h]ghway(Q  leading  from,  &c.,  towards  and  unto,  &c., 
used  for  all  the  State's  citizens,  with  their  horses,  coaches,  carts, 
and  carriages  to  go,  return,  pass,  and  repass,  at  their  will  and 
pleasure  ;  and  that  a  certain  part  of  the  same  common  highway 
situate,  lying,  and  being  in  the  parish,  &c.,  of  A.  B.,  in  the  same 
(counly)^  containing  in  length,  &c.,  in  breadth,  &c.,  on,  &c.,(772) 
and  continually  afterwards  until  the  present  day,  was  and  yet  is 
very  ruinous,  deep,  broken,  and  in  great  decay,  for  want  of  due 
reparation  and  amendments,  so  that  the  citizens  of  the  State 
through  the  same  way,  with  their  horses,  coaches,  carts,  and 
carriages  could  not,  during  the  time  aforesaid,  nor  yet  can  go, 
return,  pass,  or  repass,  as  they  ought  and  were  wont  to  do  :  And 
that  the  inhabitants  of  the  parish  of  A.  B.  aforesaid,  in,  &c., 
aforesaid,  the  said  common  highway  (so  in  decay)  odght  to  have 
repaired  and  amended,  and  still  of  right  ought  to  repair  and 
amend,  when  and  as  often  as  it  should,  shall,. or  may  be  neces- 

0)  Dickinson's  Q.  S.  6th  ed.  408. 

(k)  Allegation  of  the  antiquity  of  the  road  is  now  commonly  omitted,  and  the 
language  generally  runs  as  above,  or  that  "  long  before,  and  at  the  time  of  the 
commencement  of  the  nuisance  hereinafter  mentioned,  there  was,  and  of  right 
ought  to  be,"  &c.  8  T.  R.  265.  A  way  may  be  described  as  a  common  high- 
way for  carts,  carriages,  &c.,  though  it  has  been  always  arched  over,  if,  though 
not  high  enough  to  let  every  highway  wagon  pass  under  it,  it  will  admit  com- 
mon carriages  to  pass.  R.  v.  Lyon  et  al.  1  C.  &  P.  627  ;  R,  &  M.  N.  P.  C.  150, 
per  Littledale,  J. ;  Dickinson's  Q.  S.  6th  ed.  409. 

(I)  Meaning  a  highway  for  all  manner  of  things.  R.  v.  Hatfield,  Cas.  t.  Hard. 
315.  A  road  is  not  less  a  highway  because  part  of  it  is  turnpike  road,  Reg.  v. 
Stcventon,  C.  &  K.  55 ;  Dickinson's  Q.  S.  6th  ed.  409. 

(m)  Some  day  about  the  commencement  of  the  nuisance.  Only  state  the 
termmi,  when  they  can  be  readily  ascertained,  and  no  doubt  can  be  raised  re- 
specting them.  The  way  must  be  distinctly  averred  to  be  within  the  district 
sought  to  be  charged  with  the  repair.  R.  v.  Pendervyn  (Inhab.),  2  T.  R.  513  ; 
R.  V,  Bishop's  Nuckland  (Inhab.),  1  A.  &  E.  744;  Dickinson's  Q.  S.  6th  ed. 
409. 
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sary ;  to  the  great  damage  and  common  nuisance (n)  of  all  the 
people  of  the  State  through  the  same  highway  going,  retam- 
ing,  or  passing,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ter 3.) 

(784)  Against  a  corporation  of  a  totvn^  for  suffering  a  watereovrse 
which  supplied  the  inhabitants  with  water^  and  which  they 
were  bound  to  cleanse^  ^c,^  to  he  flihy  and  unwholesome,{o) 

That  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  there  was,  and  still  is  a  certain  and  ancient  water- 
course,(jt7)  commonly  called  Trout  Beck,  leading  from  a  certain 
place  called  the  corporation  dam,  in  the  parish  of,  &c.,  in  the 
County  of  B.,  to  a  certain  place  called  the  Falls,  in  the  parish 
of,  &c.,  in  the  suburbs  of  the  town  of  B.  aforesaid,  in  the  County 
of  B.  aforesaid,  used  by  all  the  people  of  the  said  state,  for  the 
time  being  inhabiting  and  residing  in  and  about  the  said  par- 
ishes of  and  ,  to  supply  them  with  water  for  the  ase 
and  benefit  of  themselves  and  their  families ;  and  that  a  certain 
part  of  the  said  common  and  ancient  watercourse,  in  the  parish 
of  St.  N.  aforesaid,  in  the  suburbs  of  the  said  town  of  B.,  in  the 
County  of  B.  aforesaid,  containing  in  length  five  hundred  yards, 
and  in  breadth  ten  feet,  on,  &c.,  and  continually  afterwards  until 
the  day  of  the  taking  of  this  inquisition,  at,  &c.,  aforesaid,  was 
and  still  is  foul,  filled,  and  choked  up  with  mud,  weeds,  rubbish, 
dirt,  and  other  filth,  whereby  the  course  and   passage  of  the 
water,  which  should  and  ought  and  before  that  time  was  used 
and  accustomed  to  run  and  flow  through  the  same  watercourse, 
was  during  all  the  time  last  aforesaid,  and  still  is,  so  greatly 
stopped  and  obstructed,  that  the  people  of  the  said  state  inhab- 
iting and  residing  in  and  about  the  said  parish  of  St.  N.,  during 
all  the  time  last  aforesaid,  was  and  still  are  not  only  deprived  of 
the  benefit  and  advantages  of  the  water,  which,  during  all  the 

(n)  Necessary.  1  Hawk.  c.  82,  p.  692 ;  K  v.  Hughes,  4  C.  &  P.  378;  Stou 
686-688;  16  East,  194;  1  Burr.  338;  1  Mod.  107;  R.  v.  Davej,  5  Esp.  217, 
laid  *'  inhabitants,"  but  semble,  wrong ;  Dickinson's  Q.  S.  6th  ed.  409. 

(o)  Dickinson's  Q.  S.  6th  ed.418. 

(p)  If  a  watercourse  be  stopped  to  the  nuisance  of  the  county,  and  none  ap- 
pear bound  In/  prescription  to  clear  it,  those  who  have  the  right  of  fishing,  and 
the  neighboring  towns  who  have  the  immediate  use,  may  be  compelled  to  re- 
move the  obstruction.    Hawk.  b.  1,  c.  75 ;  Dickinson's  Q.  S.  6th  ed.  418. 
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time  last  aforesaid,  should  and  ought  to  have  run  and  flowed, 
and  still  of  right  ought  to  run  and  flow,  through  the  said  water- 
course, in  its  usual  and  accustomed  manner,  but  also  the  said 
mud  and  other  filth,  during  all  the  time  last  aforesaid,  became 
and  -were  and  still  are  very  offensive  and  nauseous,  and  the  said 
water  thereby  greatly  corrupted,  and  unwholesome  to  be  drunk 
by  man,  and  by  means  thereof  divers  noisome  and  unwholesome 
smells  did  from  them  arise  there,  so  that  the  air  thereby  was 
and  still  is  greatly  corrupted  and  infected :  And  that  the  mayor, 
bailiffs,  and  commonalty  of  the  said  town  of  B.,  in  the  said 
County  of  B.,  for  the  time  being,(9)  the  said  common  and  an- 
cient watercourse  so  as  aforesaid  being  foul,  choked,  and  filled 
up  as  aforesaid,  ought  to  empty,  cleanse,  and  scour,  and  until  the 
said  grievance  have,  from  the  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  emptied,  cleansed,  and  scoured,  and  have 
used  and  been  accustomed  to  empty,  cleanse,  and  scour,  and 
still  of  right  ought  to  empty,  cleanse,  and  scour,  when  and  as 
often  as  the  same  should  or  shall  be  necessary ;  yet  the  said 
mayor,  bailiffs,  and  commonalty  have  not  emptied,  cleansed,  or 
scoured,  nor  caused  to  be  emptied,  cleansed,  or  scoured,  the  said 
common  and  ancient  watercourse,  so  being  foul,  filled,  and 
choked  up  as  aforesaid,  as  they  ought  to  have  done,  and  still  of 
right  ought  to  do,  but  during  all  the  time  last  aforesaid  per 
mitted  and  suffered,  and  still  do  permit  and  suffer,  the  said  water- 
course to  be  foul,  filled,  and  choked  up  as  aforesaid,  for  want  of 
emptying,  cleansing,  and  scouring  the  same;  to  the  great  dam- 
age and  common  nuisance  of  all  the  people  of  the  said  state, 
not  only  there  residing  and  inhabiting,  but  also  going,  returning, 
passing,  and  repassing  by  the  same,  and  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

(785)  Information  in  New  Hampshire  against  a  totvn  for  refusing  to 

repair^  ^c. 

That  (describing  the  road)  long  before  the  commencement  of 
the  nuisance  hereinafter  mentioned,  there  was,  ever  since  has 
been,  and  still  is,  a  common  highway  in  the  town  of  in 

said  county,  used  by  all  the  good  citizens  of  said  State  in  and 

(7)  See  the  indictment  in  R.  9.  Kingston  Corporation,  6  M.  &  S.  365,  note ; 
Dickinson's  Q.  8.  6th  ed.  419. 

828 


Digitized  by 


Google 


(786)  OPPENCBS  AGAINST  SOCIBTT. 

through  the  same  to  pass  and  repass,  with  their  horses,  carriages, 
and  teams,  at  their  will  and  pleasure ;  and  that  said  highway, 
80  situated  in  said  beginning  at  (^giving  the  limiU)^(ji'^) 

being  rods  in  width,  and  in  length,  was,  on,  &c.,  last 

past,  ever  since  has  been,  and  still  is  rocky,  rutty,  broken,  un- 
even, ruinous,  and  in  great  decay,  in  want  of  due  reparation 
thereof,  so  that  the  good  citizens  of  said  State,  for  and  during 
the  time  aforesaid,  could  not  and  still  cannot  pass  and  repass  in 
and  through  the  said  part  of  said  highway  so  in  decay  as  afore- 
said, as  they  used,  were  wont,  and  ought  to  do,  without  great 
danger  of  their  lives  and  loss  of  their  goods ;  and  that  the  said 
town  of  '  during  all  the  time  aforesaid,  were  and  still  are 
by  law  holden  and  bound  the  said  part  of  said  highway  to  re- 
pair, whenever  the  same  should  or  may  be  necessary ;  yet  the 
said  town  of  during  all  the  time  last  aforesaid,  did  refuse 

and  neglect,  and  still  doth  refuse  and  neglect,  to  repair  the  said 
highway  so  in  decay  as  aforesaid,  to  the  great  danger  and  com- 
mon nuisance  of  said  good  citizens,  contrary,  &c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(786)  Against  the  inhabitants  of  a  town  for  not  repairing  a  high- 
way in  Massachusetts. (r) 

That  on,  &c.,  there  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  a  public  road  and  common  highway  in  the  town  of, 
&c.,  leading  from  in  the  said  town  of  to  in 

the  same  town,  for  all  the  citizens  of  said  commonwealth,  with 
their  horses,  teams,  carts,  and  carriages  to  go,  return,  pass,  re- 
pass, ride,  and  labor,  at  their  free  will  and  pleasure;  and  that  the 
aforesaid  public  road  and  common  highway  situated  as  afore- 
said, in  the  said  town  of  on,  &c.,  was,  and  from  thence 
until  the  day  of  taking  of  this  inquisition,  hath  been,  and  still  is 
out  of  repair,  ruinous,  miry,  broken,  and  incumbered  with  rocks 

{q^)  These  must  be  proved  as  laid.     State  v.  Northumberland,  46  N.  H.  156. 

(r)  This  indictment  is  taken  by  Afr.  Davis,  Free.  197,  fi*om  2  Stark,  667,  and 
made  conformable  to  the  precedents  used  in  Massachusetts. 

The  repair  of  public  roads  in  Massachusetts,  says  Mr.  Davis,  Prec.  195,  is 
provided  for  by  statute  of  1786,  eh.  81.    If  there  be  bridges  or  causeways  on 
the  road  complained  of,  the  fact  may  be  alleged  in  the  indictment  thus :  *'  And 
the  several  bridges,  &c.,  situated  on  the  same  road,"  &c.,  are  out  of  repair,  &c. 
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and  stones,  so  as  to  be  inconvenient  and  dangeroas  to  the  lives 
and  safety  of  the  citizens  of  this  commonwealth  having  occasion 
to  pass  and  repass,  ride,  and  labor  upon  the  public  highway  and 
common  road  aforesaid,  with  their  horses,  teams,  carts,  and  car- 
riages; and  that  the  inhabitants  of  the  said  town  of  in 
their  corporate  capacity,  are  bound  and  obliged  by  the  laws  of 
this  commonwealth  to  keep  and  maintain  the  public  road  and 
common  way  aforesaid  in  safe^  convenient,  and  complete  repair; 
yet  the  said  inhabitants,  during  all  the  days  and  times  aforesaid, 
at,  &c,  aforesaid,  have,  and  still  do  neglect  and  refuse  to  keep 
the  said  public  road  and  common  highway  in  such  repair ;  to 
the  great  injury  and  common  nuisance  of  all  the  citizens  of  said 
commonwealth  having  occasion  to  pass,  repass,  and  labor  upon 
the  road  aforesaid,  with  their  horses,  teams,  carts,  and  carriages ; 
against,  &c.,  and  contrary,  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

(787)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  repair 

road. 

That  long  before,  and  at  the  commencement  of  the  nuisance 
hereinafter  mentioned,  there  was,  and  of  right  ought  to  have 
been,  and  still  of  right  ought  to  be,  a  certain  public  road  and 
common  highway  leading  from  for  all  the  citizens  of  the 

said  commonwealth  to  go,  return,  pass,  and  repass,  ride,  and 
labor,  on  foot  and  on  horseback,  and  with  their  horses,  coaches, 
carts,  and  carriages  in  and  along  the  same,  at  their  free  will  and 
pleasure ;  and  that  a  certain  part  of  the  said  public  road  and 
common  highway,  situate,  lying,  and  being  in  the  township 
of  in  the  County  of    Columbia  aforesaid,  of   the  length 

of  and  of  the  breadth  of  feet,  and  also  other  parts  of 

the  said  public  road  and  common  highway  in  the  township 
aforesaid,  were  on,  &c.,  and  from  thence  until  the  day  of  the 
finding  of  this  inquisition,  at  the  township  of  aforesaid, 

have  been  and  still  are  so  decayed  for  want  of  opening  and  re- 
pairing the  same,  that  the  citizens  of  the  said  commonwealth 
travelling  along  the  said  public  road  and  common  highway,  with 
their  horses,  coaches,  carts,  and  carriages,  cannot  upon  the  same 
80  safely  pass  and  travel  as  of  right  they  ought ;  and  that 
late  of,  &c.,  and  late  of,  &c.,  yeomen,  were,  on,  &c.,  duly 

elected  by  the  qualified  voters  of    the  township  of  su- 
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pervisors  of  the  roads  and  pablic  highways  of  the  said  town- 
ship, to  hold  their  said  office  for  the  term  of  one  year,  to  wit,  at 
the  township  aforesaid,  at  the  county  aforesaid,  and  within  the 
jarisdiction  of  this  court ;   and  that  the  said  and  the  said 

supervisors  aforesaid,  are  bound  and  obliged  by  the  laws 
of  the  said  commonwealth  to  keep  and  maintain  the  public  road 
and  common  highway  aforesaid  in  safe,  convenient,  and  complete 
repair  ;  yet  the  said  and  the  said  during  all  the  days 

and  times  aforesaid,  at  township  aforesaid,  have  and  still 

do  neglect  and  refuse  to  keep  the  said  public  road  and  commou 
highway  in  such  repair,  to  the  great  damage  and  common  nui- 
sance, &c.,  and  contrary,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chapter  3.) 

(788)  Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a 

roadj  ^c.(«) 

That  at  the  County  Court  of  General  Quarter  Sessions  of  the 
Peace  and  Gaol  Delivery,  holden  at  Philadelphia,  in  and  for  the 
County  of  ^Philadelphia,  before  P.  F.,  W.  R.,  and  L  H.,  Esqrs., 
and  their  associates,  justices  of  the  same  court,  on,  &c.,  a  certaio 
public  road  leading  to  Oxford  Church,  and  extending  thence  over 
N.  and  J.  D.'s  lands  to  J.  F.'s  line,  thence  along  the  line  between 
the  said  F.'s  and  D.'s  land  to  J.  W.'s  land,  thence  on  the  line  be- 
tween the  said  J.  F.'s  land  and  land  of  J.  W.  and  R.  W.,  to  a  cor- 
ner, thence  on  the  line  between  the  lands  of  the  said  J.  F.  and  R. 
W.  to  a  corner  stone,  thence  between  the  lands  of  the  said  J.  F. 
and  W.  to  the  line  of  H.  F.'s  land  on  Rock  Run,  thence  crossiDg 
the  said  run  over  the  said  H.  F.'s  land,  leaving  part  of  a  road 
before  that  time  laid  out  on  bad  ground,  to  the  line  of  land  late 
S.  R.'s,  and  thence  on  the  line  between  the  said  R.'s  and  F.'s 
lands,  to  a  road  laid  out  from  R.  M.'s  mill  to  Germantown,  was 
laid  out,  &c.,  confirmed  by  the  said  justices  at  the  same  sessions, 
and  the  supervisors  of  the  highways  of  the  township  and  town- 
ships through  which  the  said  road  runs  ,were  then  and  there,  by 
the  same  justices,  at  their  said  sessions,  ordered  and  directed  to 
open  and  clear  the  same  as  by  law  directed ;  of  which  J.  S.,  late 
of  the  said  county,  yeoman,  afterwards,  to  wit,  on,  &c.,  then  and 
still  being  a  supervisor  of  the  roads  and  highways  in  and  for 

(«)  This  count  was  drawn  by  Mr.  Bradford,  in  1766. 
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the  township  of  Bristol,  in  the  said  county  (the  said  township  be- 
ing one  of  the  townships  through  which  the  said  road  runs),  had 
notice;  and  the  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions, do  further  present,  that  the  said  J.  S.,  the  duty  of  his  said 
office  of  supervisor  of  the  highways  aforesaid,  altogether  disre- 
garding, and  well  knowing  the  same  road  to  be  laid  out  as  afore- 
said, by  the  authority  aforesaid,  from  the  day  and  year  last  afore- 
said until  the  day  of  the  finding  of  this  inquisition,  at  the 
township  and  county  aforesaid,  hath  wholly,  unlawfully,  and 
contemptuously  neglected  and  refused  to  employ  laborers  to 
open  and  clear  the  same  road,  and  hath  wholly  neglected  to  take 
care  that  the  same  road  should  be  opened,  cleaned,  and  amended, 
as  by  law  directed,  so  that  the  liege  citizens  of  this  common- 
wealth on  and  along  the  same  road  cannot  pass  and  repass,  to 
the  great  damage  and  common  nuisance,  &c.  {Conclude  as  in 
book  1,  chapter  3.) 

(789)  Agairut  over  seer  in  North  Carolina  for  refuiing  to  repair  road. 

That  on,  &c«,  there  was,  and  from  thence  hitherto  there  hath 
been,  and  still  is,  a  certain  common  and  public  highway  leading 
from  in  the  county  of  towards  and  unto  in  the 

same  county,  for  all  the  good  people  of  North  Carolina  to  go, 
return,  pass,  repass,  ride,  and  labor,  with  their  horses,  coaches, 
carts,  and  carriages,  in  and  along  the  same,  at  their  free  will  and 
pleasure,  and  that  on  the  day  aforesaid  a  certain  part  of  the  said 
highway,  situate  and  being  in  the  county  of  aforesaid,  ex- 

tending from  and  continuing  to  in  length  one  hun- 

dred yards,  and  in  breadth  fifteen  feet,  was  and  still  is  in  the 
county  aforesaid  very  ruinous,  miry,  deep,  broken,  and  in  great 
decay,  for  want  of  due  and  necessary  amendment  and  reparation 
of  the  same,  so  that  the  good  people  of  North  Carolina,  in  and 
along  the  same  highway,  with  their  horses,  carts,  and  carriages, 
could  not  during  the  time  aforesaid  go,  return,  pass,  ride,  and  labor, 
without  danger  to  themselves  and  the  loss  of  their  goods,  and 
that  during  all  that  time  was  overseer  of  the  said  highway, 

and  ought  as  overseer  to  have  repaired  and  amended  the  same; 
but  that  he  unlawfully  and  negligently  refused  so  to  do,  to  the 
common  nuisance,  &c.     ( Qmclude  as  in  book  1,  chapter  3.) 
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(790)  Against  commissioner  in  South  Carolina  for  refusing  to  rqmr 

road. 
That  on,  &c.,  there  was,  and  from  thence  hitherto  there  hath 
been,  and  still  is,  a  certain  common  and  public  road  and  high- 
way, leading  from  towards  and  unto  for  all  the  good 
citizens  of  the  said  State  to  go,  return,  pass,  and  repass,  ride,  and 
labor,  with  their  horses,  coaches,  carts,  carriages,  and  wagons,  in 
and  along  the  same,  at  their  free  will  and  pleasure ;  and  that  a 
certain  part  of  the  said  common  and  public  road  and  highway, 
situate,  lying,  and  being  in  the  district  of  aforesaid,  ex- 
tending from  and  containing  in  length  divers,  to  wit, 
and  in  breadth  divers,  to  wit,  feet,  on  the  aforesaid 
day  of  in  the  year  last  aforesaid,  and  from  thence  until 
the  taking  of  this  inquisition,  at  the  place  aforesaid,  in  the 
district  and  State  aforesaid,  was  and  still  is  very  ruinous,  miry, 
deep,  broken,  and  in  great  decay  and  want  of  repair  and  amend- 
ment, so  that  the  good  citizens  of  the  said  State,  in  and  along 
the  said  public  road  and  highway,  with  their  horses,  coaches, 
carts,  carriages,  and  wagons,  could  not,  during  the  time  afore- 
said, nor  yet  can  go,  return,  pass,  and  repass,  ride,  and  labor, 
without  great  danger  of  their  lives  and  loss  of  their  goods;  and 
that  being  commissioner  of  that  part  of  the  said  common 
and  public  road  and  highway,  so  being  ruinous,  miry,  deep, 
broken,  and  in  great  decay  and  want  of  repair  and  amendment, 
as  aforesaid,  and  by  law  bound  to  keep  the  same  in  good  order, 
repair,  and  amendment,  wholly  and  continually,  from  the  afore- 
said day  of  in  the  year  last  aforesaid,  until  the  taking 
of  this  inquisition,  at  the  place  aforesaid,  in  the  district  and  State 
aforesaid,  failed  and  neglected  to  repair,  amend,  and  put  in  good 
order  the  same,  to  the  great  injury  and  common  nuisance,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(791)  Against  overseer  in  Alabama  for  same. 

That  late  of,  &c.,  in  said  county,  on,  &c.,  in  the  county 

aforesaid,  did  fail  and  neglect  to  keep  that  part  of  said  road,  the 
bridges  and  causeways  therein,  within  his  precinct,  clear  and  in 
good  repair,  and  did  then  and  there  suffer  the  same  to  remain 
uncleared  and  out  of  repair  for  ten  days  at  one  time,  to  wit,  be- 
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tween  the  day  of  last  aforesaid,  and  the  day  of 

in  the  year  of  our  Lord  eighteen  hundred  and  with- 

out being  hindered  by  high  water,  bad  weather,  or  other  sufBcient 
cause,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  late  of  said  county,  overseer 

as  aforesaid  of  the  road  aforesaid,  on  the  day  and^ear  last  afore- 
said, in  the  county  aforesaid,  did  fail  and  neglect  to  set  up  neat 
and  permanent  mile-posts  at  the  end  of  each  mile,  in  continua- 
tion on  that  part  of  his  said  road  within  his  precinct,  contrary, 
&C.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

VIOLATIONS   OF  LICENSE  LAWS.(«i) 

(792)  Presuming  to  be  a  common  seller  of  wine^  under  the  Maine 

•  statute.{t) 
That  B.  S.,  of,  &c.,  on,  &c.j  and  on  divers  other  days  since  that 
time  and  up  to  the  present  time,  at  Bath  aforesaid,  did  take  upon 

(«0  See  generally  Wh.  C.  L.  as  follows  :  — 
Tippling-houses,  §  2433. 

Ist.    License,  its  averment,  proof,  and  eJBTect,  §  2484. 
2d.     What  is  'evidence  of  a  tippling-house,  §  2435. 
8d.     Principars  responsibility  for  act  of  agent  or  partner,  §  2436. 
4th.  Agent's  responsibUity  for  principal,  §  2437. 
5th.  What  may  be  considered  spirituous  liquors  under  the  statutes, 
§  2438. 

(a)  Common  cordial,  §  2488. 

(g)  Brandy  or  gin,  mixed  with  sugar  and  water,  §  2488. 
(c)  Unadulterated  gin,  brandy,  or  rum,  without  proof  that 
they  are  intoxicating,  §  2438. 
6th.  How  far  medical  use  is  a  defence,  §  2439. 
7th.  Autrefois  acquit,  §  2440. 
8th.  Feme  coverts,  §  2442. 
9th.  Averment  and  proof  of  vendee,  §  2448. 
10th.  Proof  of  sale,  §  2445. 
(0  State  i;.  Stinson,  17  Maine,  R.  155. 

"  The  statute  of  1835,  ch.  193,"  said  Weston,  C.  J.,  "  having  provided  that  the 
penalties  incurred  under  the  Act  of  1834,  ch.  141,  to  which  that  was  additional, 
n^ight  be  recovered  by  indictment,  it  is  necessarily  implied  that  it  must  be  in 
the  name  of  the  State.  What  penalty  or  forfeiture  is  incurred,  and  to  what  uses 
applied,  depends  on  the  law,  and  need  not  be  set  forth  in  the  indictment.  There 
M  but  one  offence  charged  against  the  defendant,  and  that  is,  his  being  a  com- 
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himself  and  presume  to  be  a  common  seller  of  wine,  brandy,  mm, 
and  strong  liquors  by  retail,  and  in  less  quantity  than  twenty- 
eight  gallons,  at  one  and  the  same  time  delivered  and  carried 
away,  illegally  and  without  license  therefor,  and  did  then  and 
there  as  aforesaid,  sell  and  cause  to  be  sold  to  divers  persons  to 
the  jurors  unknown,(^^)  divers  quantities  of  said  strong  liquors, 
in  less  quantity  than  twenty-eight  gallons  by  retail  as  aforesaid, 
against,  &c.,  and  contrary,  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

(793)  Selling  liquors  by  retail  in  New  Hampshire. 

That  A.  B.,  of,  &c.,  on,  &c.,  at  &c.,  not  being  then  and  there 
a  licensed  taverner  or  retailer,  did  then  and  there  unlawfully  sell 
(stating  the  m€asure)j  of  spirituous  liquors  to  one  {stating 

the  vendee)j  contrary,  &c.,  and  against,  &c.  (Conclude  as  in  book 
1,  chapter  3.) 

(794)  Dealing  in  liquor^  ^c,  without  license^  under  §  1,  chapter  83, 
Vermont  Rev.  Sts.(u) 

That  the  respondents,  on,  &c.,  not  having  a  license,  &c.,  did 
deal  in  the  selling  of  domestic  distilled  spirituous  liquors  in  a 

mon  retailer  without  license.  This,  it  is  expressly  averred,  he  did  take  it  upon 
himself  to  be.  In  order  to  avoid  unnecessary  prolixity,  general  averments  of 
divers  the  finding  of  the  indictment,  have  been  received  as  a  sufficient  specifi- 
cation of  the  offence,  which  consists  in  being  a  common  retailer  without 
license." 

See  also  State  v,  Cottle,  15  Maine,  473. 

(fi)  It  is  not  necessary,  generally,  to  name  the  vendee.  State  i\  Becker,  20 
Iowa,  438;  State  v.  Baughman,  lb.  497;  Cochran  v.  State,  26  Texas,  698;  State 
«.  Fanning,  38  Mo.  359  ;  Rice  w.  People,  38  111.  435  ;  State  r.  Munger,  15  Vt 
290.     See  other  cases  Wh.  C.  L.  §  2443. 

(w)  State  r.  Chandler  and  Keyes,  15  Vt.  425. 

Hubbard,  J.  —  "  Section  first  of  chapter  83  of  the  revised  statutes  makes  it 
unlawful  for  any  person  to  sell  any  spirituous  liquors  in  a  less  quantity  than 
twenty  gallons,  without  a  license.  The  14th  section  of  the  same  chapter  pro- 
vides, that  any  person  who  shall  deal,  in  the  selling  of  foreign  or  domestic  dis- 
tilled spirituous  liquors  in  a  less  quantity  than  twenty  gallons  at  one  time,  shall 
be  deemed  to  be  a  retailer  within  the  meaning  of  this  chapter.  The  chapter  is 
entitled,  of  licenses  to  retailers,  innkeepers,  and  victualling  houses.  The  first 
section  of  the  chapter  defines  the  act  that  is  unlawful  if  done  without  a  license, 
and  that  is,  to  sell  any  foreign  or  domestic  distilled  spirituous  liquors.  This 
being  the  act  that  is  forbidden  to  be  done,  of  course  for  the  doing  of  this  the 
penalty  is  incurred.  It  is  not  any  succession  of  acts  of  a  similar  character  that 
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less  quantity  at  one  time  than  twenty  gallons,  and  did  then  and 
there  sell  to  one  J.  G.  one  pint  of  alcohol,  being  domestic  dis- 
tilled spirituous  liquor,  &c. 

(795)  Sdling  liquor  by  the  sniall^  under  8ame.{v) 

That  C.  A.  M.,  of,  &c.,  on,  &c.,  at,  &c.,  did  sell  and  dispose  of 
at  bis,  the  said  C.  A.  M.'s  store  in  Rutland  aforesaid,  one  gill  of 
ram,  one  gill  of  brandy,  and  one  gill  of  gin,  to  divers  persons,  be 

oonstitates  the  offence.  The  14^  section  defines  who  are  retailers,  and  by- 
dealing  in  the  selling  the  same  is  meant  in  the  first  section  by  the  expression  to 
sell.  Bat  there  is  another  view  of  the  case  still  more  decisive.  The  26th  sec- 
tion of  the  same  chapter  provides  that  if  any  person  shall  be  guilty  of  more 
than  one  distinct  ofience  prohibited  in  either  of  the  three  preceding  sections, 
he  may  be  prosecuted  and  subjected  to  the  penalties  for  all  such  distinct  offences 
at  the  same  time.  There  would  be  a  difficulty  in  understanding  when  a  distinct 
offence  had  been  committed,  or  how  many  had  been  committed,  if  it  required 
any  number  or  succession  of  acts  of  selling  to  constitute  a  distinct  offence. 
Hie  result,  therefore,  must  be  that  the  offence  is  manifest  by  the  proof  of  a 
single  act  of  selling." 

(r)  State  v.  Munger,  15  Vt.  290.    In  this  case  it  was  ruled :  — 

Igt.  That  in  an  indictment  against  a  person  for  selling  spirituous  liquors  by 
the  small  measure  without  a  license,  it  is  not  necessary  that  it  should  be  averred 
to  whom  they  were  sold,  or  the  number  of  the  persons. 

2d.  That  an  averment  that  the  respondent  sold  rum,  brandy,  and  gin,  is  suffi- 
cient, without  an  averment  that  they  were  spirituous  liquors. 

3d.  That  the  negation  of  license  must  be  broad  enough  to  cover  all  the 
sources  firom  which  it  might  have  been  obtained. 

4th.  That  if  the  negation  of  license  to  sell  is,  as  to  quantity,  coextensive 
with  the  quantity  charged  to  be  sold,  it  is  sufficient. 

5th.  That  the  general  negation  "  not  having  a  license  to  sell  said  liquors  as 
afi>re8aid,"  relates  to  the  time  of  sale,  and  not  to  the  time  of  finding  of  the  bill, 
and  is  sufficient. 

6th.  It  is  not  necessary  that  the  offence  of  selling  spirituous  liquors  without 
license  should  be  charged  to  have  been  committed  with  force  and  arms.  Where 
a  distinct  sale  of  spirituous  liquors  is  alleged  to  have  been  made  on  a  day  cer- 
tain, the  count  is  not  vitiated  by  adding  an  averment  of  sales  at  divers  times 
between  that  and  the  finding  of  the  bUl,  but  the  averment  may  be  regarded  as 
surplusage. 

7th-  That  the  respondent  being  one  of  the  firm,  and  having  made  out  a  bill 
of  the  sale  of  goods  at  sundry  times  in  his  own  handwriting,  upon  which  was 
entered  the  sale  of  spirituous  liquors  by  the  small  measure  at  different  times, 
and  which  had  been  receipted  by  him,  such  bill  of  sale  was  competent  evidence 
to  go  to  the  jury  to  prove  a  sale,  and  the  person  to  whom  the  sale  was  made 
need  not  be  produced. 
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the  said  C.  A.  M.  not  having  a  license  to  sell  said  liquors  as  afore- 
said, contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

That  the  said  C.  A.  M.,  not  having  a  license  to  sell  rum, 
brandy,  or  gin  by  the  half  gill,  gill,  or  half  pint,  did,  on,  A^c.,  and 
at  divers  other  times  between  the  day  last  aforesaid  and  the  time 
of  this  presentment,  sell  rum,  brandy,  and  gin  by  the  gill,  half  gill, 
and  half  pint  at  his  the  said  C.  A.  M.'s  store,  in  Rutland  afore- 
said, to  divers  citizens  of  this  State,  contrary,  &c^  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(796)  Selling  liquor^  ^.^  under  Mdsaachusetta  Rev.  Sts.  ch.  47,  § 

1.{W) 

That  C,  L.,  &c,,  at,  &c.,  on,(o)  &c.,  and  from  thence  contin- 
ually to  the  day  of  the  making  of  this  presentment,  did  presnme 
to  be,  and  during  all  the  time  aforesaid  was,  in  the  dwelling- 
house  of  the  said  C.  L.  there  situate,  by  her  the  said  C.  L.  then 
and  there  used,  improved,  and  occupied,  a  seller  of  rum,  brandy, 
gin,  and  other  spirituous  liquors,  to  be  then  and  there,  in  the  said 
dwelling-house  of  her  the  said  C.  L.,  used,  consumed,  and  drank 
by  the  purchasers  thereof;  she  the  said  C.  L.  not  being  then 
and  there  duly  licensed  according  to  law(o^)  to  be  an  iniiholder 
or  common  victualler,  against,  &c.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(to)  Com.  V.  Leonard,  8  Mete.  629.  Dewey,  J.  —  "  This  indictment  may  be 
sustained,  although  it  does  not  charge,  in  direct  terms,  that  thcdefendant  was  a 
common  seller  of  rum,  brandy,  gin,  and  other  spirituous  liquors.  The  statute 
itself  (Rev.  Sts.  ch.  47,  §  l)  does  not  use  the  words  *  common  seller/  but  the 
legal  construction  given  to  the  statute  has  always  been,  that,  in  punishing  the 
offence  therein  described,  the  legislature  intended  to  punish  the  offence  of  being 
a  common  seller  of  rum,  brandy,  &c.  Com.  t;.  Odlin,  23  Pick.  275;  Com.  c. 
Pearson,  3  Mete.  449.  In  ihe  present  case  the  form  of  the  indictment,  charging 
that  the  defendant,  *  on  the  first  day  of  May  now  last  past,  and  from  that  day 
to  the  day  of  making  this  presentment,  did  presume  to  be,  and  during  all  the 
time  aforesaid  was  a  seller  of  rum,  brandy,  &c.,'  does  substantially  charge  the 
offence  of  being  a  common  seller  of  rum,  brandy,  &c." 

(o)  Where  the  offence  is  laid  in  tlie  text,  with  a  coniinuendo,  no  evidence 
can  be  received  of  sales  j^rior  to  the  date  first  laid.  Com.  v.  Briggs,  11  Mete 
578. 

(oi)  «  Not  being  then  and  there  duly  appointed  and  authorized  therefor,"  is 
sufficient  under  Stat,  of  1855,  ch.  215.     Com.  v.  Roland,  12  Gray  (Mass.),  182, 
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(797)  Another  form  under  same  section.{x) 
The  jarors,  &c.,  do  present,  that,  late  of,  &c.,  witboat 

any  authority  or  license  therefor  duly  had  and  obtained  accord- 
ing to  law,  did  presume  to  be,  and  was  a  common  selier(;7)  of 
wine,  brandy,  rum,  and  other  spirituous  liquors  (to  be  used  in  and 
about  the  shop  of  him  the  said  the  said  shop  being  a  build- 

ing of  said  ),(g)  against,  &c.,  and  contrary,  &c.  ( Conclude  as 
in  book  1,  chapter  3.) 

(798)   Under  Rev.  Sts.  ch.  4:7 y  §  2.(y) 

That  A.  B.  and  C.  D.,  on,  &c.,  at,  &c.,  did  sell  to  one  E.  T.  R, 
one  gill  of  spirituous  liquor,  to  be  used  in  and  about  their  house 
there  situate,  without  being  first  duly  licensed  according  to 
law,(y^)  as  an  innholder  or  common  victualler,  with  authority  to 
sell  spirituous  liquor,  against,  &c.,  and  contrary,  &c.  (Conclude 
as  in  book  1,  chapter  3.) 

(799)  Another  form  under  §  S.{z) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  did  sell  to  one  W.  B.,  spirit- 
noQs  liquor  in  less  quantity  than  twenty-eight  gallons,  she  the 

(x)  See  Com.  v.  Odlin,  23  Pick.  276 ;  Com.  v,  Pearson,  3  Mete.  449 ;  and 
Com.  V.  Tower,  8  Mete.  527  ;  where  this  form  is  sustained.  Two  defendants,  it 
seems,  may  be  joined  in  the  same  indictment ;  nor  is  it  an  objection  that  the 
ofience  is  averred  to  be  on  a  certain  day,  *'  and  divers  other  times  and  days 
between  that  day  and  the  taking  of  this  inquisition."  Com.  v.  Tower,  8  Mete. 
527. 
(p)  See  Com.  v.  Wood,  4  Gray,  11. 

(q)  Passage  in  brackets  may  be  omitted.     Com.  v,  Jones,  7  Gray,  415. 
(2f)  Held  good  in  Com.  v.  White  and  another,  10  Mete.  14. 
(^0  ^Q  indictment  for  unlawfully  selling  intoxicating  liquors, ''  not  being 
then  and  there  duly  appointed  and  authorized  therefor,"  sufficiently  excludes 
all  modes  of  selling  allowed  by  Stat,  of  1855,  ch.  215.     Com.  t7.«  Roland,  12 
Gray  (Mass.),  132. 
(2)  Com.  V.  Leonard,  8  Mete.  530. 

Dewey,  J.  —  This  complaint  may  be  supported  imder  the  third  section  of  ch. 
47  of  the  revised  statutes.  It  does  not  indeed  allege  that  the  spirituous  liquor, 
sold  by  the  defendant  to  William  Beck,  was  not  delivered  and  carried  away  all 
at  one  time ;  but  that  is  immaterial,  where  the  quantity  sold  was  less  than 
twenty-eight  gallons.  The  sale  of  less  than  twenty-eight  gallons  constitutes  an 
offence  within  that  section.  If  the  amount  sold  had  exceeded  twenty-eight  gal- 
lons, then  the  offence  would  not  be  correctly  charged,  unless  there  were  added 
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said  A.  B.  not  being  duly  licensed  therefor,  against,  &c     (Con- 
clude as  in  book  1,  chapter  3.) 

(800)   Under  Rev.  Sts.  ch.  47,  §  2.(a) 

That  S.  C.J  at,  &:c.,  on,  &c.,  did  sell  to  one  A.  B.  one  glass  of 
brandy,  to  be  by  him  the  said  A.  B.  then  and  there  used,  con- 
sumed, and  drank  in  the  dwelling-house  of  said  S.  C.  there  situ- 
ate, he  the  said  S.  C.  not  being  then  and  there  dnly  licensed 
according  to  law  to  be  an  innholder  or  common  victaaller; 
against,  &c,  and  contrary,  &c.  (Conclvde  as  in  book  ly  chap- 
ter 3.) 

(801)  Another  form  under  same.{b) 

That  S.  C,  &c.,  on,  &c,  at,  &c.,  being  duly  licensed  as  an  inn- 
holder,  with  authority  only  to  sell  wine,  beer,  ale,  cider,  and  other 
fermented  liquors,  did,  in  violation  of  law,  without  any  authority 
or  license  therefor  duly  had  and  obtained  according  to  law,  sell 
to  one  A.  B.  one  glass  of  brandy,  to  be  by  him  the  said  A.  B. 
then  and  there  used,  consumed,  and  drank  in  the  dwelling-house 

the  further  allegation,  that  the  same  was  not  delivered  and  carried  awaj  all  at 
one  time." 

(a)  This  form  was  sustained  in  Com.  v.  Churchilli  2  Mete.  119-125,  under 
Rev.  Stfl.  ch.  47,  §  2,  which  was  revived  by  Stat,  of  1840,  ch.  1.  The  court  de- 
clined deciding,  however,  whether  the  indictment  would  have  been  defeated  by 
the  production  by  the  defendant  of  a  license  to  sell  wine,  beer,  ale,  &c.,  thoagh 
not  to  sell  brandy,  rum,  or  other  spirituous  liquor.  Subsequently,  however,  it 
was  held  that  when  such  a  license  was  granted,  the  above  indictment  could  not 
be  sustained,  and  a  form  was  suggested  by  the  court  as  being  the  proper  one  in 
such  cases,  and  which  is  given  in  the  text.    Com.  v.  Thayer,  5  Mete.  246. 

(b)  See  last  note,  and  further.  Com.  v.  Thayer,  5  Mete.  246.  In  a  subsequent 
complaint  against  same  defendant  (Com.  v.  Thayer,  8  Mete.  623),  it  was  said 
that  the  qualified  license  of  the  defendant  was  to  be  thus  pleaded,  "  he  tbe 
said  defendant  not  being  then  and  there  duly  licensed,  according  to  law,  to  be 
an  innholder  and  common  victualler,  with  authority  to  sell  wine,  brandy,  rom, 
and  other  spirituous  liquors."  "  It  was  suggested,"  says  Dewey,  J.,  "  that  the 
case  of  Com.  v,  Thayer  (5  Met<;.  246)  seems  to  require,  that,  in  cases  like  the 
present,  the  indictment  or  complaint  should  set  forth  specially  that  the  defend- 
ant was  licensed  as  an  innholder  with  authority  to  sell  only  wine  and  beer,  &c 
But  that  form  of  allegation  was  only  stated  as  one  mode  of  avoiding  the  objec- 
tion which  arose  in  that  case,  where  the  question  was  upon  an  indictment  alleg- 
ing that  the  defendant  *  was  not  duly  licensed  as  an  innholder.'  Such  objection 
does  not  arise  here,  as  the  allegation  in  the  complaint  does  negative  the  license 
to  all  spirituous  liquors."    See  further,  Com.  i;.  Stowell,  9  Met  572. 
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of  said  S.  C.  there   situate;   against,  &a,  and  contrary,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

(802)  Another  farm  under  same. 

That  A.  B.,  of  said  Boston,  yeoman,  on,  &c.,  at,  &c.,  witboat 
being daly  licensed  therefor  as  an  innholder  or  common  victualler 
according  to  the  provisions  of  law  and  the  provisions  of  the  forty- 
seventh  chapter  of  the  revised  statutes  of  said  commonwealth, 
•did  then  and  there  sell  a  certain  quantity,  to  wit,  half  of  a  gill  of 
spirituous  liquor,  to  a  certain  person  whose  name  is  C.  D.,  tobe> 
used  and  drank  in  and  about  his  the  said  A.  B.'s  building,  sales- 
room, and  "place  of  business  used  as  a  shop,  there  situate,  against, 
&C.    {Concltide  as  in  book Ij  chapter  3,) 

(803)  Another  farm^  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant 
is  licensed  to  sell  wine^  &<^'{^) 

That  A.  C.  S.,  &c.,  on,  &c.,  at,  &c.,  did  sell  to  one  A.  B.  a 
half  gill  of  spirituous  liquor,  to  be  by  him  the  said  A.  B.  then 
and  there  used  about  the  dwelling-house  of  the  said  A.  C.  S.  there 
situate,  he  the  said  A.  C.  S.  not  being  first  duly  licensed  according 
to  law  as  an  innholder  or  common  victualler,  with  authority  to 
sell  spirituous  liquors,  against,  &c.  (Conclude  as  in  book  1,  chap- 
terZ.) 

(804)  Another  form  under  same.(d) 

That  A.  B.,  &c.,  at,  &c.,  on,  &c.,  '^  did  presume  to  be  a  seller 
of  wine,  brandy,  rum,  and  other  spirituous  liquors,  to  be  used  in 

(c)  In  Com.  V,  Thayer  (8  Mete.  523),  as  was  just  said,  a  form  very  similar  to 
this  was  sanctioned,  and  in  Com.  v,  Howell  (9  Mete.  571),  a  motion  in  arrest  of 
judgment  against  an  indictment  in  which  the  license  was  pleaded  as  it  is  in  the 
text,  was  discharged. 

(</)  Com.  V.  Stowell,  9  Mete.  569.  Each  of  the  other  counts  omitted  the 
allegaUon  that  the  defendant  presumed  to  be  a  seller  of  wine,  brandy,  &c.,  with- 
out being  first  licensed  as  an  innholder,  &c.,  and  alleged  a  sale  to  an  individual, 
in  the  form  adopted  in  the  latter  part  of  the  first  count 

Dewey,  J.  —  "  l.  It  is  objected  to  the  first  count  in  the  indictment,  that  it  is 
bad  for  duplicity.  The  argument  of  the  counsel  for  the  defendant  assumes  that 
it  charges  two  distinct  offences,  arising  under  different  sections,  viz.,  §§  1  and  2 
of  cL  47  of  the  Rev.  Sts.  The  answer  to  this  objection  is,  that  no  offence  is 
cliarged  upon  the  first  section.  That  offence  is  that  of  being  a  common  seller 
of  brandy,  rum,  &c. ;  and  a  proper  indictment  upon  this  section,  for  the  offence 
of  selling  spirituous  liquors,  should  contain  the  allegation  that  the  party  was 
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and  about  bis  dwelling  tben  and  tbere  sitaate,  witbout  being 
first  licensed  according  to  law,  as  an  inn  bolder  or  common 
victualler,  witb  autbority  to  sell  spirituous  liquors;  and  did  tben 
and  tbere  sell  to  one  T.  L.  C.  one  balf  gill  of  spirituous  liquor, 
to  be  used  in  and  about  his  dwelling-bouse  tben  and  there 
situate,  witbout  being  first  duly  licensed  according  to  law,  as  an 

such  common  seller.  It  is  not  indeed  absolutely  necessary  to  use  the  won! 
*  common/  as  prefixed  to  seller,  if  other  equivalent  words  are  introduced,  as  was 
held  in  Com.  v,  Leonard  (8  Mete.  529),  where  the  allegation  in  the  indictment 
that  the  defendant,  from  a  certain  day  stated,  on  divers  days  and  times  to  the 
time  of  finding  the  indictment,  was  a  seller  of  spirituous  liquors,  &c.,  was  held 
sufficiently  to  set  forth  the  offence  under  the  fiist  section.  But  it  seems  to  us 
that  a  mere  allegation  that  the  defendant,  on  a  certain  day  named,  was  a  seller, 
&c.,  is  not  sufficient  to  charge  the  offence  of  being  a  comn^on  seller.  There  if, 
therefore,  no  offence  charged  in  this  indictment,  upon  the  first  section  of  the 
statute." 

*<  3.  It  is  next  insisted,  that  the  indictment  is  bad,  because  it  does  not  all^ 
that  the  liquor  was  used  in  the  house  of  the  defendant,  but  on  the  contrary,  that 
it  alleges  the  use  of  the  same  to  have  been  in  the  house  of  Thomas  L.  Clark, 
the  purchaser.  By  a  strict  grammatical  construction,  the  allegation,  <  did  then 
and  there  sell  to  one  Thomas  L.  Clark,  one  half  gill  of  spirituous  liquor,  to  be 
used  in  and  about  his  house  then  and  there  situate,  without  being  first  duly 
licensed,'  &c.,  would  authorize  the  words  '  his  house '  to  be  taken  to  refer  to  the 
house  of  Clafk,  the  vendee.  But  we  do  not  feel  bound  to  this  very  strict  gram- 
matical reading  of  this  clause  in  the  indictment. 

'*  We  may  resort  to  the  entire  language  of  the  whole  paragraph ;  and  if  the 
charge  be  plainly  indicated,  and  so  set  forth  as  to  leave  no  real  uncertainty  as 
to  the  nature  of  it,  it  may  be  held  good.  See  21  Pick.  521.  Looking  at  the 
whole  count,  we  think  it  sufficiently  alleges  the  use  of  the  liquor  in  the  house 
of  the  defendant. 

"  4.  The  remaining  inquiry  is,  whether  there  be  any  proper  allegation  that 
the  defendant  was  not  duly  licensed  as  an  innholder  or  common  victualler.  So 
far  as  there  is  any  question  of  uncertainty  as  to  the  person  alleged  not  to  be 
licensed,  the  views  already  presented  on  the  preceding  point  apply,  and  fully 
meet  this  objection. 

*'  Tlie  other  specification  of  objection  under  this  head,  viz.,  that  the  form  of 
the  allegation  should  have  been,  that  the  defendant  was  licensed  aa  an  inn- 
holder,  but  with  the  right  of  vending  only  ale,  beer,  &c.,  as  was  suggested  in 
Com.  u.  Thayer  (5  Mete.  247),  is  answered  by  the  decision  in  Com.  v.  Thayer 
(8  Mete.  523),  where  other  equivalent  words  were  held  to  be  sufficient,  and  an 
allegation  very  similar  to  the  present  was  decided  to  be  good. 

**  All  the  objections,  upon  which  the  motion  in  arrest  of  judgment  has  been 
argued,  are  overruled." 
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innholder  or  common  victualler,  with  authority  to  sell  spirituous 
liquors,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(806)  Another  form  under  same.(e) 

That  A.  B.,  at,  &c.,  on,  &c.,  did  sell  to  one  one  glass  of 

brandy,  to  be  by  him  the  said  then  and  there  used,  con- 

sumed, and  drank  in  the  dwelling-house  there  situate  of  him  the 
said  S.,  he  the  said  S.  not  being  then  and  there  duly  licensed 
according  to  law  to  be  an  innholder  or  common  victualler; 
against,  &c,  and  contrary,  &c.  ( Conclude  as  in  book  1,  chap- 
terd.) 

.  (806)  AnoiJier  form  under  same.{f) 

That  R.  T.  and  C.  L.,  both  of,  &c.,  at,  &c.,  on,  &c.,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of 

(e)  This  coant  was  sustained  in  Com.  v.  Churchill,  2  Mete.  118,  119. 

(/)  Com.  V.  Tower,  8  Mete.  527.  The  defendants  moved  that  judgment  be 
arrested  from  the  insufficiency  of  the  indictment. 

Dewey,  J.  — ''  1.  It  is  no  valid  oojection  to  this  indictment,  that  it  includes 
tvo  persons.  The  acts  therein  charged,  as  constituting  the  offence,  may  well 
be  done  by  two  or  more  jointly ;  and  whenever  several  may  join  in  the  offence, 
they  may  properly  be  united  in  the  same  indictment. 

**  2.  The  objection  that  this  indictment  is  bad  because  it  avers  the  offence  to 
have  been  committed  *  on  the  first  day  of  May  last  past,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  taking  this  inquisition,  cannot 
avail.  It  is  no  objection  that  such  continuous  charge  is  made,  and  it  accords 
with  the  forms  usually  adopted.  Such  was  the  case  in  Com.  v.  Odiin  (28  Pick. 
275),  and  it  seems  weU  adapted  to  the  description  of  the  offence. 

*'  3.  It  is  then  contended  that  the  negative  averment  required  to  constitute  a 
good  indictment  for  the  offence,  viz.,  the  allegation  that  the  party  was  not  duly 
licensed  to  make  such  sale,  was  not  properly  set  forth  in  this  indictment.  The 
argument  assumes  that  the  allegation,  *  without  being  first  duly  licensed  there- 
for,' must  by  strict  grammatical  rnles  apply  to  the  next  antecedent  sentence, 
and  therefore  qualifies  the  allegation  that  the  defendants  occupied  a  certain 
dwelling-house,  and  does  not  negative  their  authority  to  sell  spirituous  liquor. 
This  is  a  reading  (^  the  indictment  which  we  cannot  sanction.  The  dwelling- 
house  is  introduced  as  the  place  where  the  liquor  was  used,  and  the  averment, 
*  without  being  first  duly  licensed  therefor,'  clearly  refers  to  the  sale  of  the 
liquors,  and  not  to  the  place  where  they  were  used.  See  The  State  v.  Jemigan, 
3  Murph.  19. 

*^4.  It  is  then  said,  that  if  this  negative  averment  be  not  insufficient  for  the 
reasons  last  stated,  it  is  defective,  inasmuch  as  it  only  negatives  a  joint  license 
to  the  two,  and  this  would  be  true,  although  one  of  the  defendants  had  been 
vol.  n— 22  837 
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taking  this  inquisition,  did  presume  to  be,  and  were  common 
sellers  of  wine,  brandy,  rum,  and  other  spirituous  liquor,  to  be 
used  and  drank  in  the  dwelling-house  of  tbera  the  said  R.  and 
C.  there  situate,  and  by  them  the  said  R.  and  C.  then  and  there 
actually  used  and  occupied,  without  being  first  duly  licensed 
therefor  according  to  law,  against,  &c.  ( Conclude  as  in  book  L 
chapter  3.) 

(807)  Selling  li^pwr  withorU  license^  under  Mass.  Rev.  Sis.  cL  47, 

§  8.(<7) 

That  &c.,  on,  &c.,  at,  &c.,  without  any  authority  or  license 
therefor  duly  had  and  obtained  according  to  law,  did  presume  to 
be,  and  was  a  retailer  of  spirituous  liquors  in  less  quantity  than 
twenty-eight  gallons,  and  that  delivered  and  carried  away  all  at 
one  time,  and  did  then  and  there  sell  and  retail  two  quarts  of 
spirituous  liquor  to  L.  J.,  against,  &c.,  and  contrary,  &c.  {Con- 
clude as  in  book  1,  chapter  3.) 

duly  licensed.  Now,  it  seems  quite  clear  that  this  is  only  a  formal  objection ;  as 
upon  proof  of  a  license  to  either  of  the  defendants,  such  license  would  consti- 
tute, as  to  that  defendant,  a  good  defence  to  this  indictment.  Further,  we  diink 
tliat  although  it  would  have  been  more  technically  correct  to  have  alleged"  that 
the  defendants  had  not,  nor  either  of  them,  any  license  to  sell  spirituous  liquors, 
yet  the  allegation,  in  its  present  form,  may  be  well  taken  to  apply  to  both,  and 
that  individually  and  severally,  as  well  as  jointly." 

(jg)  See  Goodhue  v.  Com.,  5  Mete.  553,  where  this  form  was  held  good.  In 
Com.  V.  Kimball  (7  Mete.  304),  an  indictment  under  the  same  section,  withont 
any  averment  of  the  sale  of  a  specific  quantity  to  A.  B.,  but  with  the  charge 
inserted,  *^  did  presume  to  be  and  was  a  retailer  to  one  A.  B.  of  spirituoai 
liquors,"  &c.,  was  somewhat  querulously  sustained,  it  being  said,  *<  the  expres- 
sion is  not  one  which  is  the  best  adapted  to  state  this  ofience  with  the  greatest 
precision  and  clearness,  nor  is  it  according  to  approved  forms.  It  is  not,  how- 
ever, such  a  defect  as  requires  us  to  quash  the  indictment  as  insufficient." 
Afterwards,  in  Com.  v.  Simpson  (9  Mete.  138),  it  was  determined  that  when  the 
first  segment  of  the  indictment,  charging  the  defendant  with  being  a  retsdler  of 
spirituous  liquors,  &c.,  was  badly  pleaded,  it  might  be  stricken  out  as  surplus- 
age, and  judgment  entered  upon  the  averment  of  a  single  illegal  sale  contained 
in  the  latter  branch  of  the  count.  See  also  Com.  v.  Pray,  IS  Pick.  359 ;  Com. 
V.  Odlin,  23  Pick.  275. 
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(808)  Another  form  under  same.{h) 

That  A.  B.,  on,  &c.,  at,  &c.,  and  there  on  divers  other  days 
and  times  between  the  first  day  of  January  last  and  the  first 
Monday  of  May,  did  presume  to  be  and  was  a  retailer  and  seller 
of  wine,  rum,  brandy,  and  other  spirituous  liquor  in  a  less  quan- 
tity than  twenty-eight  gallons,  and  that  delivered  and  carried  away 
all  at  one  time ;  he  the  said  B.  then  and  there  not  being  duly 
first  licensed  as  a  retailer  of  wine  and  spirits,  as  is  provided  by  law 
and  in  the  forty-seventh  chapter  of  the  revised  statutes  of  said 
commonwealth ;  and  he  did  then  and  there  sell  and  retail  spirit- 
uous liquor  to  a  person  whose  name  is  J.  C,  in  a  certain  quan- 
tity less  than  twenty-eight  gallons,  and  that  delivered  and  car- 
ried away  at  one  time,  to  wit,  in  the  quantity  of  half  a  pint, 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(809)  Another  form  under  same* 

That  A.  B.,  of,  &c.,  on  &c.,  at,  &c.,  and  there  on  divers  other 
days  and  times  between  the  first  day  of  last  and  the  said 

first  Monday  of  did  presume  to  be  and  was  a  retailer  and 

seller  of  wine,  brandy,  rum,  and  other  spirituous  liquors  in  a  less 
quantity  than  twenty-eight  gallons,  and  that  delivered  and  car- 
ried away  all  at  one  time  ;  he  the  said  then  and  there  not 
being  duly  first  licensed  as  a  retailer  of  wine  and  spirits,  as  is 
provided  by  law  and  in  the  forty-seventh  chapter  of  the  revised 

(K)  Com.  p.  Bryden,  9  Mete.  137. 

The  defendant,  after  nolo  contendere  entered,  moved  in  arrest  of  judgment, 
because  the  indictment  did  not  charge  the  time  when  he  sold  spirituous  liquor 
in  a  less  quantity  than  twenty- eight  gallons,  &c.,  with  the  certainty  and  pre- 
cision required  by  law,  so  as  to  enable  the  court  to  render  judgment  of  guilty, 
or  so  as  to  apprise  him  of  the  precise  offence  of  which  he  stood  charged,  and 
enable  him  to  prepare  for  his  defence.  This  motion  was  overruled  by  the 
Municipal  Court,  and  the  defendant  thereon  alleged  exceptions. 

Dewey,  J.  —  "  Enough  is  set  forth  in  the  indictment  to  constitute  the  offence 
of  a  single  act  of  selling  spirituous  liquor  without  being  duly  licensed,  if  we 
strike  out  all  that  part  which  charges  generally  that  the  defendant,  *  on  divers 
days  and  times  between  the  first  day  of  January  and  the  first  Monday  of  ^ay, 
was  a  retailer  and  seller  of  wine,  rum,  brandy,  and  other  spirituous  liquors.* 
This,  we  think,  may  be  stricken  out,  upon  the  authority  of  Com.  v.  Pray,  13 
Pick.  359.  and  the  People  v.  Adams,  1 7  Wend.  465." 

Exceptions  overruled. 
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statutes  of  said  commoDwealth ;  and  he  did  then  and  there  sell 
and  retail  wine  and  spirituous  liquors  to  a  person  and  to  persons 
whose  names  to  said  jurors  are  not  yet  known,  in  a  certain 
quantity  less  than  twenty-eight  gallons,  and  that  delivered  and 
carried  away  at  one  time,  against,  &c.  {Conclude  cts  in  book  1, 
chapter  3.) 

[For  a  form  under  Stat,  of  1866,  ch.  405,  prohibiting  the  keeping 
of  a  building  for  the  Bale  of  intoxicating  liquors^  ^c.^  not  m 
the  original  package^  ^c,  and  without  license^  ^<?.,  see  Com.  v. 
Quinn,  12  Gray,  178.] 

(810)   Violation  of  license  laws  in  Rhode  Island. 

That  A.  B.,  of  Warren,  in   the  aforesaid   CJounty  of  Bristol, 
trader,  alias  grocer,  alias  merchant,  between  the  first  day 

of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  and  the  tenth  day  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-five,  and  within 
the  said  times,  with  force  and  arms,  at  Warren  aforesaid,  in  the 
aforesaid   County  of  Bristol,  did  sell  in  the  possessions  of 

him  the  said  A.  B.,  to  wit,  in  a  certain  shop,  situate  in  the  town 
of  Warren,  in  the  aforesaid  County  of  Bristol,  strong  liquor,  to 
wit,  rum,  by  retail  in  a  less  quantity  than  ten  gallons,  without 
license  first  had  and  obtained  from  the  town  council  of  the  said 
town  of  Warren,  against,  &c.,  and  against,  &c.  ( Conclude  as  tn 
hook  1,  chapter  3.) 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further 
present,  that  the  said  A.  B.,  between  the  said  first  day  of  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
five,  and  the  said  tenth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-five,  on  divers  Sun- 
days within  said  last  mentioned  times,  with  force  and  arms,  at 
Warren  aforesaid,  in  the  aforesaid  County  of  Bristol,  did  sell, 
and  suffer  to  be  sold,  in  his  possessions  there  situate,  ale,  wine, 
and  strong  liquors  by  retail  in  a  less  quantity  than  ten  gallons, 
without  license  first  had  and  obtained  from  the  town  council  of 
the  said  town  of  Warren,  against,  &c.,  and  against,  &c.  {Con- 
elude  as  in  book  1,  chapter  3.) 
340 


Digitized  by 


Google 


TIPPLING-HOUSBS,   ETC.  (812) 

(811)  Same  in  New  Yorh.{i) 
That  J.  A.,  at,  &c.,  on,  &c.,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  the  finding  of  this  in- 
dictment, to  wit,  &c.,  did  sell  by  retail  to  divers  citizens  of  this 
State,  and  to  divers  persons  to  the  jurors  aforesaid  unknown,  and 
did  deliver  in  pursuance  of  sale  to  the  said  divers  citizens,  and 
the  said  divers  persons  to  the  jurors  aforesaid  unknown,  strong 
and  spirituous  liquors  and  wines,  to  wit,  three  gills  of  brandy, 
three  gills  of  rum,  three  gills  of  gin,  three  gills  of  whiskey,  three 
gills  of  cordial,  three  gills  of  bitters,  three  gills  of  wine,  to  be 
drank  in  the  house,  store,  shop,  and  grocery  of  the  said  J.  A.,  in 
the  City  of  Utica  aforesaid,  without  having  obtained  a  license 
therefor  as  a  tavern-keeper,  and  without  being  in  any  other  way 
authorized,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(812)  Same  in  New  Jersey. 

That  A.  B^  late  of,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  sell 
by  retail,  and  cause  and  knowingly  permit  to  be  sold  to  C.  D. 
certain  ardent  spirits,  the  said  ardent  spirits  then  and  there  not 
having  been  compounded  and  intended  to  be  used  as  medicine, 
by  less  measure  than  one  quart,  to  wit,  one  without  license 

for  that  purpose  first  had  and  obtained  in  the  manner^  prescribed 
by  the  statutes  in  that  case  made  and  provided,  to  the  evil  exam- 
ple, &c,,  contrary,  &c.,  and  against,  &c.  {Conclude  as  in  book 
1,  chapter  3.) 

That  the  said  A.  B.,  on,  &c.,  at.,  &c.,  unlawfully  did  sell,  and 
cause  and  knowingly  permit  to  be  sold  to  the  said  C.  D.,  a  cer- 
tain composition,  of  which  ardent  spirits  did  then  and  there 
form  the  chief  ingredient,  the  said  composition  then  and  there 
not  having  been  compounded  and  intended  tp  be  used  as  medi- 
cine, by  less  measure  than  one  quart,  to  wit,  one  without 
license  for  that  purpose  first  had  and  obtained  in  the  manner 
prescribed  by  the  statutes  in  that  case  made  and  provided,  to 
the  evil  example,  &c.,  contrary,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

That  the  said  A.  B.,  on,  &c.,  at,  &c.,  unlawfully  did  sell,  and 

(0  This  form  is  found  in  People  v.  Adams,  17  Wend.  475.  The  continuendo 
and  the  superfluous  allegations  of  rum,  &c.,  at  which  the  proof  does  not  hit,  may 
be  discharged  as  surplusage. 

341 


Digitized  by  VjOOQIC 

J 


(813)  OFFENCES   AGAINST  SOCIETT. 

cause  and  knowingly  permit  to  be  sold  to  the  said  C.  D.,  certain 
mixed  liquors,  the  said  mixed  liquors  then  and  there  being  ardent 
spirits,  by  less  measure  than  five  gallons,  to  wit,  'without 

license  for  that  purpose  first  had  and  obtained  in  the  manner  pre- 
scribed by  the  statutes  in  that  case  made  and  provided,  to  the  evil 
example,  &c.,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

(818)  Same  in  Penn9ylvania,(j) 

That  J.  B.,  late  of,  &c.,  on,  &c.,  and  on  divers  other  days 
and  times,  as  well  before  as  afterwards,  at,  &c.,  did  keep  a  tip- 

(/)  Com.  c.  Baird,  4  S.  &  R.  141. 

Duncan,  J.  —  "  The  motion  in  arrest  of  judgment  will  be  first  disposed  ofj  io 
doing  which  it  will  be  proper  to  consider  the  various  legislative  provisions  on 
this  subject  The  Act  of  1710  (1  Smith's  Laws,  78)  provides  that  no  person, 
without  license  from  the  justices,  shall  keep  a  public  house  of  entertainment, 
tippling-house,  or  dram  shop,  under  the  penalty  of  five  pounds,  one  half  thereof 
to  the  governor,  and  the  other  half  to  the  use  of  the  poor  of  the  city  or  town- 
ship where  the  offence  shall  have  been  committed.  By  a  supplement  to  this 
act,  passed  26th  August,  1721  (1  Smith's  Laws,  127),  it  is  enacted,  that  no  per- 
son not  qualified  as  by  the  above  recited  act  shall  presume  to  sell,  or  barter 
with  or  deliver,  any  wine,  rum,  &c.,  which  shall  be  used  or  drank  in  their  houses, 
yards,  or  sheds,  or  shall  be  so  used  or  drank  in  any  shelter,  place,  or  wood, 
near  or  adjacent  to  them,  with  their  privity  or  consent,  by  any  companies  of 
negroes,  servants,  or  others,  or  retail  or  sell  to  any  person  or  persons  whatso- 
ever any  rum,  brandy,  or  other  spirits,  by  less  quantity  or  measure  than  one 
quart,  nor  any  wine,  by  any  less  measure  or  quantity  than  one  gallon,  nor  any 
beer,  ale,  or  cider,  by  any  less  quantity  than  two  gallons,  and  the  same  liqu(M^ 
respectively  delivered  to  one  person  and  at  one  time,  under  the  same  penalty  as 
is  prescribed  by  the  Act  of  1710.  By  the  Act  of  19th  March,  1783  (3  Smith's 
Laws,  65),  it  is  provided,  that  if  any  person  or  persons  shall  hereafter  retail 
and  sell  less  than  one  quart  of  rum,  wine,  brandy,  or  other  spirits,  to  be  delir- 
ered  at  one  time  to  one  person,  without  having  first  obtained  a  license  agree- 
ably to  law  for  that  purpose,  he  or  they  shall  forfeit  and  pay  for  every  such 
offence  the  penalty  of  ten  pound?. 

<*  The  most  solid  objection  to  this  indictment  is  the  omission  to  state  that  the 
liquor  was  delivered  at  one  time  and  to  one  person ;  and  I  own  that  if  this  were 
rea  integray  it  would  be  diflScult  to  answer.  But  it  will  be  observed,  that  the 
same  words  are  used  in  the  Act  of  1721,  *  and  the  same  liquors  respectively  de- 
livered to  one  person  and  at  one  time ; '  and  in  the  Act  of  1 783,  *  shall  sell  or 
retail  less  than  one  quart,  and  to  be  delivered  at  one  time  and  to  one  person.' 
The  only  alteration  in  the  Act  of  1817  is,  that  in  the  City  and  County  of  Phila- 
delphia the  offence  is  to  consist  of  selling  less  than  one  pint,  instead  of  one  quart, 
the  penalty  is  increased,  and  in  the  distribution  of  the  penalty.  Keeping  a  tip- 
pling-house  is  still  an  offence.  Keeping  a  tippling-house  in  the  City  and  Count/ 
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pliDg-honse,  without  any  license  so  to  do  first  bad  and  obtained 
according  to  law,  and  then  and  there  without  such  license,  com- 
monly  and  publicly  did  sell  and  utter,  and  cause  to  be  sold  and  ut- 
tered, to  sundry  persons  divers  quantities  of  ram,  brandy,  and  whis- 
key, and  other  spirituous  liquors,  by  less  measure  than  one  pint, 
contrary,  &c.,  and  against,  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

of  Philadelphia,  the  overt  act  being  the  retailing  of  liquor  by  less  measure  than 
one  pint,  is  punishable  under  this  statute.  This  form  of  indictment  having  pre- 
Tailed  for  eighty  years,  been  adopted  by  successive  attorney-generals,  the  pro- 
Tisions  of  the  several  acts  being  nearly  if  not  altogether  in  the  same  words,  the 
court  will  not  say  that  all  the  prosecutions  during  that  long  period  of  time  are 
erroneous ;  for  it  is  admitted  that  this  has  been  the  only  form.  A  continued 
and  contemporaneous  practice  under  a  statute,  in  a  matter  merely  formal,  ought 
not  lightly  to  be  disturbed.  The  court  have  less  difficulty  in  deciding  the  re- 
maining points.  The  only  remedy  is  by  indictment.  The  keeping  a  tippling- 
hoose  is  an  indictable  offence.  The  general  prohibition,  under  penalty,  to  sell 
liquors  by  less  measure  than  one  quart  would,  it  is  admitted,  render  the  act 
indictable,  unless  some  particular  mode  of  recovering  the  penalty  is  prescribed; 
and  the  remedy  by  action  is  inferred  from  the  use  of  the  words  <  costs  of  suit,' 
in  the  second  section.  This  appears  a  forced  inference,  not  warranted  by  a  just 
construction  of  the  whole  act ;  for  how  in  a  qui  tarn  action  could  the  court  sen- 
tence the  offender,  if  convicted,  to  pay  the  penalty,  or  to  the  penitentiary  house, 
to  be  kept  at  hard  labor  ?  As  to  the  offence  being  laid  in  the  city,  if  it  could 
not  be  so  laid,  it  would  follow,  that  where  the  retailing  was  in  the  county  it 
would  be  exempted  from  punishment ;  for  though  the  city  might  be  in  the 
county,  the  county  could  not  be  in  the  city.  The  city  and  county  are  to  be 
construed  disjunctively.  Such  is  the  manifest  declaration  of  the  legislature ; 
for  in  the  distribution  of  the  penalty,  one  half  is  to  enure  to  the  guardians  of 
the  poor  of  the  township  or  district  where  the  offence  shall  occur.  Any  other 
construction  would  render  the  act  insensible  and  void ;  nor  is  there  any  such 
inflexible  rule  in  the  construction  of  penal  statutes,  that  you  must  abide  by 
the  very  letter ;  for  in  the  construction  of  penal  statutes  the  strict  meaning  of 
the  expressions  has  been  departed  from,  in  order  to  comply  with  the  manifest 
spirit  and  intention  of  the  law.  1  Binn.  277.  Nor  does  regard  to  criminals 
require  such  construction  of  the  words  perhaps  not  absolutely  clear,  as  would 
tend  to  destroy  and  evade  the  very  intention  and  meaning  of  the  act.  It  is  not 
unfrequent  in  the  construction  of  statutes  to  take  the  disjunctive  as  a  copula- 
tive and  the  copulative  as  a  disjunctive,  in  order  to  make  the  words  stand  with 
reason  and  the  intent  of  the  framers  of  the  law.  Plow.  206  ;  6  Cranch,  7. 
They  are  so  to  be  considered  here.  An  act  declaring  that  a  particular  act 
committed  in  the  counties  of  Philadelphia  and  Bucks,  should  be  punished  in  a 
certain  manner,  necessarily  means  in  either  county,  for  it  could  not  be  com- 
mitted in  both  ;  it  describes  a  certain  district  consisting  of  two  counties ;  if  not 
so  considered,  the  offence  never  could  be  committed ;  it  could  not  be  committed 
in  both  counties." 
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(814)  Another  form  for  same^  being  that  used  in  Philadelphia. 

That  A.  B.,  late  of,  &c,  on,  &c.,  at,  &c.,  did  sell  and  retail,  and 
canse  to  be  sold  and  retailed,  less  than  one  quart  of  mm,  wine, 
brandy,  and  other  spirituous  or  vinous  liquors,  th«rn  and  there  de- 
livered at  one  time  and  to  one  person,  and  to  aiore  than  one 
person,  without  having  first  obtained  license  agreeably  to  law  for 
that  purpose,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  hook 
1,  chapter  3.) 

(815)  Same  in  Virg%md\k) 

That  W.  T.,late  of,  &c.,on,  &c.,  unlawfully,  and  without  then 
having  a  license  therefor  according  to  law,  at  the  store  of  said 
W.  T.,  in  the  County  of  Wood,  and  within  the  jurisdiction  of 
the  county  court  of  said  county,  did  sell  by  retail,  whiskey, 
brandy,  and  other  liquors  to  the  jurors  unknown,  and  mixtures 
thereof,  to  J.  N.,  to  be  drank  at  the  said  place  where  sold  as 
aforesaid,  contrary,  &c.     (Conclude  as  in  book  1,  chapter  3.) 

(816)  Same  in  North  Carolina. 
That  A.  B.,  late  of,  &c.,  at,  &c.,  on,  &x;.,  and  on  other  dap 
both  before  and  since  that  day  up  to  the  taking  of  this  inquisi- 
tion, unlawfully  and  wilfully  did  sell  and  retail  to  one  C.  D.,  and 
to  other  persons  to  the  jurors  unknown,  a  quantity  of  spiritaous 
liquors  by  the  small  measure,  viz.,  by  a  measure  less  than  one 
quart,  he  the  said  A.  B.  having  there  and  then  no  license  so  to 
sell  and  retail,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

(817)  Same  in  Alabama. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  in  the  county  aforesaid,  did 
sell  spirituous  liquors>  to  wit,  rum,  brandy,  and  whiskey,  in  less 
quantity  than  one  quart,  without  license,  to  one  C.  D.,  and  to 
divers  other  persons  whose  names  are  to  the  jurors  aforesaid  un- 
known, contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  h 
chapter  3.) 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  said  A.  B.,  on  the  day  and  year  aforesaid,  in  the 
county  aforesaid,  did  sell  ardent  spirits,  to  wit,  rum,  brandy,  and 
(c/)  See  Tefft  v.  Com.,  8  Leigh,  721. 
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whiskey,  in  quantities  of  one  quart,  by  the  quart,  without  license, 
to  one  C.  D.,  and  to  divers  other  persons  whose  names  are  to  the 
jurors  aforesaid  unknown ;  and  that  the  said  rum,  brandy,  and 
whiskey  was  then  and  there  drank  and  consumed  on  the  premises 
of  him  the  said  A.  B.,  contrary,  &c.,  and  against,  &c.  ( Conclude  as 
in  book  1,  chapter  Z,) 

(818)  Same  in  Kentucky. {I) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  did  keep  a  tippling-house,  by 
then  and  there  selling,  by  the  small  and  by  retail  in  said  tippling* 
house,  divers  quantities  of  spirituous  liquors,  to  wit,  whiskey, 
brandy,  rum,  gin,  wine,  &c.,  to  divers  persons  to  the  jurors  un- 
known, and  by  then  and  there  permitting  the  same  to  be  drank 
in  said  tippling-house,  he  the  said  A.  B^  not  then  and  there 
being  a  licensed  tavern-keeper,  &a 

(819)  Same  in  Tenne%9ee.{m) 

That  D.  S.,  late  of,  &c.,  on,  &c.,  unlawfully  did  keep  a  tip* 
pling-house,  and  then  and  there  did  vend  and  retail  spirituous 

0  Overshine  v.  Com.,  2  B.  Mon.  344. 

"  The  indictment,"  said  the  court,  "  with  sufficient  certainty,  charges  those 
acts  which  constitute  keeping  a  tippling-house.  It  not  only  charges  the  selling 
spirituous  liquors  by  retail,  but  also  the  permitting  the  same  to  he  drank  in  the 
howey  and  in  this  latter  specification  differs  from  the  case  of  Woods,  &c.  v. 
Com.  (1  B.  Mon.  74),  in  which  the  selling  by  retail  only  was  specified.  And  if 
it  were  conceded  that  the  offence  charged  is  one  for  which  a  presentment  might 
be  maintained,  it  would  not  follow  that  an  indictment  would  not  also  be  good. 
An  indictment  embraces  all  the  requisites  of  a  good  presentment,  and  even 
more,  namely,  the  signature  of  the  attorney  for  the  commonwealth,  which  can- 
not render  it  as  bad  as  a  presentment.  Nor  can  the  fact  that  an  indictment 
has  been  found  for  an  offence  for  which  a  presentment  would  lie,  prevent  the 
court  fi^m  assessing  the  fine  without  the  intervention  of  a  jury  in  any  case  in 
which  he  could  assess  it  upon  a  presentment.  Nor  is  the  objection  that  the 
foreman  of  the  grand  jury  has  signed  the  indictment  under  the  words  *  a  true 
bilV  indorsed  on  the  same,  sustainable.  The  statute  of  1814  (Stat.  Law  Ist^ 
541),  according  to  its  grammatical  construction,  requires  indictments  as  weU  as 
presentments  to  be  signed  by  the  foreman ;  it  does  not  direct  where  the  signa- 
ture 18  to  be  placed;  and  though  it  may  be  implied  that  it  was  intended  to  be 
placed  at  the  foot  of  the  presentment  or  indictment,  as  the  object  of  the  signa- 
ture was  to  show  the  court  that  it  had  been  passed  upon  and  found  by  the  grand 
jmy,  this  is  as  well  shown  by  an  indorsement  of  his  signature  as  by  placing 
it  at  the  foot  of  the  indictment,  and  either  form,  we  have  no  doubt,  will  suffice." 

(m)  This  count  was  upheld  in  Sanderlin  v.  The  State,  2  Humph.  315. 
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liquors  in  less  quantities  than  one  quart,  and  by  the  quart,  in- 
tended to  be  drank  on  the  premises,  against,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(820)  Same  in  Mississippi. 

That  on,  &c,  A.  B.,  &c.,  at,  &a,did  then  and  there  tinlawfully 
sell  and  retail  vinous  and  spirituous  liquors,  to  wit,  wine,  rum, 
gin,  brandy,  whiskey,  ale,  and  porter,  in  a  less  quantity  than  one 
gallon,  to  one  C.  D.,  and  to  other  persons  to  the  jurors  aforesaid 
unknown,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

That  on,  &c.,  A.  B.,  being  then  and  there  a  tavern-keeper  and 
innkeeper,  with  force  and  arms,  at  the  county  of  aforesaid, 

did  then  and  there  unlawfully,  gratuitously,  and  without  special 
charge  therefor,  offer,  give,  and  deliver  vinous  and  spirituous 
liquors,  to  wit,  wine,  rum,  gin,  brandy,  whiskey,  ale,  and  porter,  in 
a  less  quantity  than  one  gallon,  to  one  J.  K.,and  to  other  persons 
to  the  jurors  aforesaid  unknown  ;  which  said  J.  K.,  and  which  said 
other  persons,  were  then  and  there  the  guests  of  the  said  A.  B., 
contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ter 3.) 

That  on,  &c.,  the  said  A.  B.,  being  then  and  there  a  tavern- 
keeper  and  innkeeper,  with  force  and  arms,  at  the  county  of 
aforesaid,  did  then  and  there,  by  evasion,  subterfuge,  and 
chicanery,  sell  and  dispose  of  spirituous  liquors,  in  violation  of 
the  plain  intent  and  meaning  of  an  act  and  law  of  the  State  of 
Mississippi,  bearing  date  the  ninth  day  of  February,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-nine,  and  en- 
titled "  An  act  for  the  suppression  of  tippling-houses,  and  to  dis- 
courage and  prevent  the  odious  vice  of  drunkenness,"  contrary, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(821)  Digging  up  and  taking  away  a  dead  body  from  a  church-yard^ 
at  common  law,(n) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  &c^  at, 
&c.,  the  church-yard  of  and  belonging  to  the  parish  church  of  the 

(n)  Dickinson's  Q.  S.  6th  ed.  395. 

This  has  always  been  holden  a  misdemeanor  indietable  at  common  law  (4 
Bla.  Com.  235 ;  2  T.  R.  733,  R.  v.  Lynn ;  Wh.  C.  L.  §§  6,  2361,  46) ;  and  w 
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same  parish  there  situate,  unlawfully  did  enter,  and  the  grave 
there,  in  which  the  body  of  one  M.  B.,  deceased,  had  lately  be- 
fore then  been  interred,  and  then  was,  with  force  and  arms,  un- 
lawfully, voluntarily,  wilfully,  and  indecently  did  dig,  open,  and 
afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  with  force 
and  arms,  at,  &c.,  the  body  of  him  the  said  M.  B.,  out  of  the 
grave  aforesaid,  unlawfully  imd  indecently  did  take  and  carry 
away ;  against,  &c.     ( Cancluae  as  in  book  1,  chapter  3.) 

(822)  Removal  of  dead  body,  under  Massachusetts  8tatute\o) 

That  W.  S.  and  J.  K.,  late  of,  &c.,  on,  &c.,  did  iinta\V^fully, 
feloniously,  Icnowingly,  and  wilfully  remove,  and  convey  away 
from  the  said  town  of  a  certain  human  body,  the  body  of 

J.  M.,  who  had  deceased  at  W.,  previous  to  the  said  removing 
and  conveying  away  aforesaid,  they  the  said  W.  S.  and  J.  K. 
not  being  authorized  by  the  board  of  health  or  overseers  of  the 
pooi^  or  the  selectmen  of  the  said  town  of  W.  (and  the  said  W. 
S.  and  J.  K.  then  and  there,  to  wit,  at  the  time  of  removing  said 

was  selling  the  dead  body  of  a  person,  capitally  convicted,  for  dissection, 
whether  there  was  direct  evidence  or  not  that  the  defendant  sold  the  body  for 
lucre  and  gain  and  for  dissection.  R.  v,  Candick,  1  D.  &  R.  N.  P.  C.  13  ;  Gra- 
ham, B.  If  the  shroud,  coffin,  or  any  other  chattel  accompanying  the  dead  body 
be  taken  away,  with  intent  to  steal,  such  taking  is  a  larceny.  See  2  &  3  Wm. 
IV.   c.  75;  Anatomy  Schools. 

See  Archbold's  C.  P.  5th  Am.  ed.  786  ;  R.  v.  Gills,  R.  &  R,  366,  note  ;  Com. 
r.  Cooley,  10  Pick.  87.  To  cast  a  body  into  a  river  without  the  rites  of  sepul- 
ture is  a  misdemeanor.  Eanavan's  case,  1  Greenl.  226.  If  the  body  cannot 
be  recognized,  it  should  be  stated  as  that  of  a  person  to  the  jurors  unknown ; 
and  the  same  course  of  pleading  can  be  followed  where  it  is  doubtful  where  the 
body  was  taken  from.     R.  &  R.  366,  note. 

(o)  This  is  under  statute  1830,  ch.  57;  Rev.  Sts.  ch.  180,  §  19;  and  with 
the  exception  of  the  part  in  brackets  was  before  the  Supreme  Court  on  error,  in 
Com-  V.  Slack,  19  Pick.  804.  The  judgment  was  arrested,  Wilde,  J.,  saying : 
*^  We  are  of  opinion,  therefore,  that  as  there  is  no  averment  in  this  indictment 
that  the  defendants  removed  the  dead  body  with  the  intent  to  use  or  dispose  of 
it  for  the  purpose  of  dissection,  and  as  we  consider  such  intent  as  the  essence 
of  the  crime,  the  indictment  is  defective."  This  being  the  only  error  noticed 
by  the  court,  its  correction  may  bring  this  form  sufficiently  within  the  provis- 
ions of  the  statute.  Some  doubt,  however,  seems  to  have  been  entertained 
whether  the  statute  was  meant  to  include  any  cases  except  those  recurring  after 
sepulture,  and  perhaps  it  would  be  better  to  insert  a  second  count  wit  an 
averment  to  that  effect 
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human  body^  intending  to  use  and  dispose  of  it  for  the  purpose 
of  dissection),  against,  &c.,  and  contrary,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

(823)  Disinterring  dead  body  in  New  Hampshtre.{p) 

That  S.  L.,  of  Chelsea,  in  the  said  County  of  Orange,  on  the 
night  of  the  twenty-fifth  of  October,  in  the  year  of  our  Lord 

(p)  State  r.  Little,  1  Vt.  R.  S31. 

This  indictment  is  not  drawn  with  great  caution.  It  does  not  attempt  to 
charge  the  defendant  in  the  words  of  the  statute.  Nor  was  that  necessary,  if 
other  words  equivalent  were  inserted.  It  is  objected  to  the  indictment  that  it 
neither  adopts  the  words  of  the  statute,  nor  those  that  are  equivalent.  The 
indictment,  instead  of  saying  « the  remains  of  any  dead  person,"  says  "  tlie 
dead  body  of  Benjamin  P.  Calfe,  then  lately  before  laid  in  a  coffin  and  interred 
in  the  same  burying-ground."  What  are  the  remains  of  a  dead  person?  the 
dead  body  is  the  answer.  This  is  well  understood  in  common  parlance.  Noth- 
ing else  does  remain,  after  the  spirit  has  fled,  but  the  dead  body.  In  ^)eftkiiig 
of  a  person  who  is  living,  if  we  say  that  his  body  was  hurt,  wounded,  &c#it  is 
well  understood  in  its  appropriate  sense.  It  means  the  body  of  a  person,  not  of 
his  horse  or  his  ox. 

The  objections  that  it  does  not  appear  that  Benjamin  P.  Calfe  was  a  person 
—  that  he  ever  IKed  and  died,  &c.  —  are  rather  too  nice  and  technical  to  be 
sanctioned.  All  the  statutes  against  crimes  use  the  expression,  '*  if  any  person 
shall  do  such  an  act ; "  "  if  any  person  shall  break  the  peace ;  "  "  if  any  person 
shall  counterfeit  the  coins,"  &c.  No  indictment  upon  these  statutes  was  ever 
seen  alleging ^at  the  defendant  was  a  person.  The  charge  is  that  A.  B.  did 
such  an  act.    This  is  sufficient. 

So  of  some  other  circumstances  noticed  as  objections.  They  seemed  answered 
by  reading  the  indictment  as  every  person  would  understand  it.  "  That  the 
defendant  at  Washington,  in  said  county,  with  force  and  arms,  the  public  bury- 
ing-ground near,  &c.,  in  said  Washington,  unlawfully  did  enter,  and  the  dead 
body  of  one  Benjamin  P.  Calfe,  then  lately  before  laid  in  a  coffin,  and  interred 
in  the  same  burying-ground,  did  then  and  there  unlawfully  dig  up,  disinter, 
remove  from  the  said  coffin,  disturb,  and  carry  away."  All  these  expressions 
combined  leave  but  little  of  that  uncertainty  supposed  by  the  objections. 

But  it  is  urged  that  there  is  no  averment  that  the  dead  body  remained  in- 
terred at  the  time  it  was  dug  up  by  the  defendant.  That  it  only  appears 
argumentatively.  This  would  have  been  plausible,  if  there  were  no  allegation 
of  interment.  That  the  defendant  dug  up  the  body  would  strongly  imply  that 
it  was  in  a  state  capable  of  being  dug  up  ;  that  is,  that  it  was  interred.  Yet 
this  would  be  inference  only.  But  when  the  indictment  not  only  alleges  that 
the  defendant  dug  up,  disturbed,  disinterred,  and  removed  the  body  of  Benjamin 
P.  Calfe,  but  also  alleges  that  the  same  dead  body  had  then  lately  been  laid  in 
a  coffin  and  interred  in  the  same  burying-ground,  it  seems  too  much  to  call 
upon  the  court  to  presume,  that,  notwithstanding  all  these  allegations,  the 
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one  thousand  eight  hundred  and  twenty-six,  with  force  and 
arms,  at  Washington,  in  the  said  County  of  Orange,  the  public 
burying-ground,  near  the  west  meeting-house  in  said  Washing- 
ton, unlawfully  did  enter,  and  the  dead  body  of  one  B.  P.  C, 
then  lately  before  laid  in  a  coffin  and  interred  in  the  same 
burying-ground,  did  then  and  there  unlawfully  dig  up,  disinter, 
remove  from  the  said  coffin,  disturb,  and  carry  away,  to  the  evil 
example,  &c.,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  * 
book  1,  chapter  3.) 

(824)  Removing  a  body  from  its  grave  where  there  are  near  rela- 
tives^ under  Ohio  statiite.{a) 

That  A.  B.,  late  of  the  county  of  aforesaid,  on  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and  at  the  incorporated  town  and  village  of  in 

the  county  of  aforesaid,  the  grave  of  one  M.  N.,  deceased, 

there  situate  and  being,  and  in  which  said  grave  the  body  of  the 
8ai4  M.  N.,  deceased,  had  then  been  interred,  and  then  and  there 
was,  unlawfully  and  maliciously  did  open,  and  then  and  there 
the  body  of  the  said  M.  N.,  deceased,  maliciously  did  remove 
and  carry  away  from  its  said  grave  for  the  purpose  of  dissection 
and  surgical  experiments,  without  the  consent  of  any  of  the  near 
relatives  of  the  said  M.  N.,  deceased,  although  there  were  divers 
of  the  said  near  relatives  of  the  said  M.  N.,  deceased,  then  living 
and  residing  near  by  and  in  the  county  aforesaid,  to  wit  (here  set 
forth  what  relatives  there  were)^  which  he  the  said  A.  B.  then 
and  there  well  knew. 

body  might  have  been  disinterred  in  the  mean  Ume  and  not  then  capable  of 
being  dug  up  by  the  defendant. 

It  is  hardly  supposable  that  the  defendant  could  have  ever  suffered  at  the 
trial,  or  been  jeopardized,  by  the  admission  of  any  testimony  but  what  applied 
to  the  indictment,  according  to  its  most  natural  signification,  and  was  intended 
by  the  grand  jury  who  presented  the  same.  If  proof  had  been  offered  of  the 
disinterring  of  any  other  but  a  human  body,  or  any  other  of  the  body  of  a  man 
or  boy  of  the  name  of  Benjamin  F.  Calfe,  it  would  have  been  excluded,  as  not 
supporting  the  indictment. 

(a)  Warren's  C.  L.  376. 
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(825)  Same  in  Indiana.{q) 
That  A.  B.,  on,  &c.,  at,  &c.,  did  then  and  there  remove  the 
dead  body  and  corpse  of  one  P.  W.  from  interment  in  a  public 
barying-ground,  in  which  she  had  been  then  and  there  interred, 
without  having  obtained  the  consent  therefor  of  the  said  P.  in 
her  lifetime,  nor  of  her  near  relations  since  her  death,  contrary, 
■  &c.     ( Canclvde  as  in  book  1,  chapter  3.) 

826)  Selling  the  body  of  a  capital  convict  for  dissection^  dissection 
being  no  part  of  the  sentence.{r) 

That  on,  &c.,  one  E.  L.  was  publicly  executed,  at  the  parish 
of  St.  Mary,  Newington,  in  the  County  of  Surrey  ;  that  on  the 
day  and  year  aforesaid,  in  the  parish  and  county  aforesaid,  one 
G.  C,  of,&c.,  undertaker,  was  retained  and  employed  by  W.  W., 
the  keeper  of  the  jail  in  and  for  the  said  county,  to  bury  the 
body  of  the  said  person  so  executed,  for  certain  reward  to  be 
therefor  paid  to  the  said  6.  C,  by  and  on  behalf  of  the  said 
county,  and  in  pursuance  of  the  said  retainer  and  employment, 
the  body  of  the  said  person,  so  executed  as  aforesaid,  was  then 
and  there  delivered  to  the  said  6.  C,  for  the  purpose  of  being  so 
by  him  buried  as  aforesaid,  and  it  then  and  there  became  the 
duty  of  the  said  G.  C.  to  bury  the  same  accordingly;  but  that 
the  said  G.  C,  being  an  evil  disposed  person,  and  of  a  most 
wicked  and  depraved  disposition,  and  having  no  regard  to  his 
said  duty,  nor  to  religion,  decency,  morality,  or  the  laws  of  this 
realm,  did  not,  nor  would  bury  the  said  body  so  delivered  to  bim 
as  aforesaid,  but  on  the  contrary  thereof,  on,  &c.,  at,  &c.,  afore- 
said, unlawfully  and  wickedly,  and  for  the  sake  of  wicked  lucre 
and  gain,  did  take  and  carry  away  the  said  body,  and  did  sell 
and  dispose  of  the  same  for  the  purpose  of  being  dissected,  cat 
to  pieces,  mangled,  and  destroyed,  to  the  great  scandal  and  dis- 
grace of  religion,  decency,  and  morality,  in  contempt  of  our  said 
lord  the  king  and  his  laws,  to  the  evil  example  of  all  other  per- 
sons in  like  case  offending,  and  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

{q)  Sustained  in  State  v,  M'Clure,  4  Blackf.  328. 

(r)  R.  V.  Cundick,  D.  &  R.  N.  P.  C.  13  ;    16  Eng.  Com.  Law,  413.    The  de- 
fendant was  convicted  and  sentence  passed. 
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(827)  Preventing  the  interment  of  a  dead  body  by  an  arreBt.{%) 

That  A.  B.  and  C.  D.,  on,  &c.,  with  force  and  arms,  at,  &c., 
in,  &c.,  a  certain  dead  body,  to  wit,  the  body  of  M.  B.,  then  and 
there  being,  unlawfully  and  wickedly  did  arrest,(^)  take,  and  carry 
away,  and  cause  and  procure  to  be  arrested,  taken,  and  carried 
away,  with  an  unlawful  and  wicked  intention  to  prevent  the 
interment  and  burial  of  the  said  dead  body  of  the  said  AL  B., 
which  ought  to  have  been  done  and  performed  according  to  the 
rites  and  ceremonies  of  the  church  of  that  part  of  this  realm 
called  England,  against,  &c.  {Conclude  as  in  book  1,  chap- 
ter3.) 

(828)  Selling  lottery  ticket9.(t^)     General  frame  of  indictment. 

That  A,  B.,  late,  &c,  on,  &c,,  at,  &c.,  unlawfully,  &c.,  did 

(<)  Dickinson's  Q.  S.  p.  393,  6th  ed. 

(f)  A  vulgar  notion  at  one  time  prevailed,  that  it  was  lawful  to  arrest  the 
corpse  of  a  person  deceased,  for  a  civil  debt  due  from  the  party  in  his'  lifetime. 
Bat  now  it  is  clearly  ascertained  that  no  such  practice  is  lawful ;  indeed,  to 
prevent  the  body  from  being  interred  is  an  offence  against  decency,  and  as  such 
indictable  under  the  class  of  misdemeanors.  Jones  v.  Ashburnham,  4  East,  R. 
465  ;  Young's  case,  2  T.  R.  734 ;  2  Bla.  Com.  472,  8th  ed. ;  1  Bum's  Ecc.  Law, 
by  Tyrwhitt,  258,  259. 

(£>)  See  Wh.  L.  C.  generally  as  follows :  — 
Statutes. 

Massachusetts. 

Setting  up  or  promoting  lottery,  &c.,  §  2412. 

Selling  tickets,  &c.,  §  2418. 

Double  conviction,  §  2414. 

Advertising  lottery  ticket,  2415. 

Having   ticket  in  possession,  or  attempting  to  sell  same,  &c., 

§2416. 
Ticket  to  be  deemed  false  unless  proved  to  the  contrary,  §  2417. 
Reward  to  informer,  §  2418. 
Prizes  to  be  forfeited,  §  2419. 
Kew  York,  §  2420. 
Pennsylvania,  §  2421. 
Virginia 

Setting  up  or  permitting  lottery  or  raffle,  2422. 

Selling  or  keeping,  &c.,  ticket,  &c.,  in  lottery  in  last  section, 

§  2423. 
Selling  or  keeping,  &c.,  ticket  in  any  false  lottery,  &c.,  §  2424. 
Ticket  presumed  to  be  false  until  proved  to  the  contrary,  §  2425. 
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BeU(M)  to  one  C.  D.(t;)  a  certain  lottery  ticket(fr)  (where  only  tot- 

Prizes  forfeited,  §  2426. 
Lftw  remedial,  §  2427. 
Attorney's  fee,  §  2428. 
Offence  generally,  §  2429. 
(tt)  Where  the  statute  includes  within  the  offence  to  offer  to  sell,  &C.,  the 
averment  *'  did  sell  and  offer  to  sale  "  can  hardly  be  treated  as  duplicity.    Wh. 
C.  L.  §  S9S  ;  post,  833,  note. 

(v)  The  more  judioioos  course  is  to  individuate  the  offence  by  naming  the 
vendee,  or  averring  the  sale  to  be  to  a  person  unknown.  Com.  v.  Tfaurlow,  24 
Pick.  374  ;  State  v.  Walker,  3  Harringt  647 ;  Com.  v.  Eaton,  15  Pick.  273. 
The  weight  of  authority  clearly  is  that  one  or  the  other  allegation  must  be 
made.  People  v,  Taylor,  3  Denio,  99  ;  People  v.  Adams,  17  Wend.  475;  State 
».  Munger,  16  Vt.  290;  State  v.  Stucky,  2  Blackf.  289 ;  State  v.  Maxwell,  5  Ibu 
280 ;  Butler  v.  State,  lb.  280. 
(to)  In  this  note  will  be  considered  —  < 

(1)  To  what  cases  the  term  ticket  applies. 

(2)  In  what  cases  the  ticket  should  be  set  forth. 

(1)  To  what  cases  the  term  ticket  applies.  The  general  effect  of  the  tern, 
under  the  statutes  usually  in  force,  is  considered  at  large  by  the  Supreme  Coart 
of  Missouri,  in  a  recent  case. 

<<  The  principal  point  made  in  this  branch  of  the  case  is,  whether  the  proof 
of  the  sale  of  a  quarter  ticket  will  sustain  the  indictment  which  charges  ^t 
the  defendant  sold  a  ticket.  The  ticket  proved  to  be  sold  read,  <  The  holder  of 
this  ticket  will  be  entitled  to  one  fourth  of  the  prize  drawn  to  its  number.' 
This  was  physically  a  ticket,  not  part  of  a  ticket.  That  its  holder  was  entitled, 
if  among  the  fortunate,  to  only  one  fourth  of  the  prize  drawn  by  its  correspond- 
ing number,  does  not  make  it  less  a  ticket.  It  was  complete  in  itself,  and  so 
purports  to  be.  It  is  denominated  on  its  face  a  ticket,  though  it  appeared  that 
the  holder  was  only  entitled  to  a  certain  portion  of  prize  drawn  to  its  number. 
The  instruction,  therefore,  asked  of  the  coart  on  this  subject,  was  properly 
refused. 

<<  It  is  also  insisted  that,  as  the  statutes  prohibit  the  sale  of  lottery  tickets, 
an  indictment  will  not  lie  for  selling  a  single  ticket.  To  sustain  this  objection, 
the  decisions  in  England  on  the  statute  of  14  Geo.  II.  c.  6,  which  makes  it  felony, 
without  benefit  of  clergy,  to  steal  any  oow,  ox,  heifer,  &c.,  are  cited.  It  was 
held,  under  that  statute,  that  where  the  indictment  charged  the  defendant  with 
stealing  a  cow,  and  the  evidence  proved  it  to  be  a  heifer,  the  variance  was  fatal, 
because  the  use  of  both  words  in  the  statute  proved  that  the  legislature  did  not 
consider  them  synonymous.  Several  adjunctions  of  a  similar  character  have 
been  made  in  England ;  and  the  courts  of  that  country,  in  facorem  vitd,  have 
commenced  some  very  nice  distinctions.  Admitting  that  our  courts  would  be 
willing  to  adopt  such  refinements  in  case  of  nusdemeanors,  it  is  not  perceiTed 
that  this  case  falls  within  the  class  of  cases  to  which  we  have  alluded.  Had 
the  penalties  of  the  British  statute  been  directed  against  stealing  of  cows  or 
heifer^  &c<,  and  had  it  been  adjudged  that  under  such  a  law  the  stealing  of  one 
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ieries  of  a  certain  class  are  prohibited^  particularize  the  class)^{x) 
contrary,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 
[As  to  joinder  of  conspiracy  counts^  see  Wh.  C.  L.  §§  414-22.] 

(829)  Same  where  ticket  is  lost  or  destroyed^  or  in  defendant's  pos* 

session. 

'  That  A.  B.,  late,  &c.,  unlawfully  did  sell  to  one  C.  D.  a  cer- 
tain lottery  ticket,  which  said  ticket  the  said  jurors  ccuinot  here 
set  forth,  by  reason  that  it  is  in  the  possession  of  the  said  A.  B., 
who,  though  notified  so  to  do,  to  wit,  on,  &c.,  at,  fcc.,  has  re- 
fused and  neglected  to  produce  it  for  the  inspection  of  the  said 
jnror8(2;^)  (or  it  seems  it  is  enough  to  say^  ^'a  more  particular 
description  of  which  is  to  the  said  jurors  unknown  "),(y)  con- 
trary, &;c     (  Conclude  as  in  book  1,  chapter  3.) 

(880)  Selling  ticket  in  New  Eampshire.(y^) 
That  J.  F.,  of,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  sell  to  one 
F.  £.  a  part  of  a  ticket,  that  is  to  say,  one  quarter  part  of  a 

cow  or  one  heifer  was  not  an  offence  within  its  meaning,  the  precedent  would 
luiTe  been  apposite."  Freleigh  v.  The  State,  8  Mo.  612.  See  Wh.  C.  L.  §§ 
2412-SO. 

(2)  In  whal  cages  the  ticket  should  be  $et  forth.  Where  only  lotteries  of  cer- 
tain classes  are  prohibited,  it  would  seem  necessary  to  show,  by  setting  forth  at 
least  the  purport  of  the  ticket,  that  it  comes  within  the  prohibited  class  (State 
V.  Schribener,  2  Gill  &  J.  246 ;  Com.  v.  Gillespie,  7  S.  &  R.  469) ;  but  where  all 
lotteries  are  illegal,  the  ayerment,  in  the  words  of  the  act,  that  a  ticket  was 
sold,  together  with  the  name  of  the  vendee,  would  seem  enough.  Cohen  v. 
Virginia,  6  Wheat.  265 ;  Freleigh  v.  State,  8  Mo.  606 ;  People  t;.  Taylor,  3 
Benio,  99;  State  v,  Follet,  6  N.  Hamp.  58  ;  Com.  v.  Clapp,  5  Pick.  41 ;  Davis' 
Free  162.  In  Pennsylvania,  under  the  Act  of  March  16,  1847,  the  setting  forth 
the  ticket  is  expressly  dispensed  with.  But  under  any  circumstances,  however, 
the  averment  that  **  a  more  particular  description  of  which  said  lottery  is  to  the 
jorars  aforesaid  unknown,"  will  relieve  the  pleader  from  the  necessity  of  any 
fiorther  recitaL     See  Wh.  C.  L.  §  805,  &c. 

(x)  Thus,  at  one  time,  in  Pennsylvania  certain  lotteries  were  regularly 
licensed,  in  which  case  it  was  necessary  to  aver  the  ticket  to  have  been  '*  in  a 
lottery  unauthorized,"  &c  (Com.  v.  Gillespie,  7  S.  &  R.  469);  and  now,  in  New 
York,  in  indictments  for  promoting  lotteries,  it  is  necessary,  as  the  precedents 
will  show,  to  aver  the  lottery  to  be  one  set  on  foot  for  the  purpose  of  disposing 
of  property.    People  v.  Payne,  S  Denio,  88. 

(«»)  Wh.  C.  L.  §  811. 

(y)  In  People  c.  Taylor,  8  Denio,  91,  this  allegation  was  held  good. 

(jfO  ^Hiis  count  was  sustained  in  State  v.  Follet,  6  N.  Hamp.  5S. 
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ticket,  at  and  for  the  price  of  fifty  cents,  in  a  certain  lottery  not 
authorized  by  the  legislature  of  said  State,  contrary,  &c^  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(831)  Same  in  MaB9aehu9ettB.(z) 

That  E.  W,  D.,  of,  &c.,  on,  &c,  at,  &c.,  did  unlawfully  have 
in  bis  possession,  with  intent  to  offer  for  sale  and  to  sell,  and  aid 

(z)  This  indictment  was  sustained  in  the  Supreme  Court  of  Massachosetts,  in 
Com.  V.  Dana,  2  Mete.  829. 

'^  The  objection  to  the  first  and  several  other  counts  in  the  indictment,"  said 
the  court,  <^  is,  that  although  it  alleges  that  the  defendant,  at  Boston,  &e.,  un- 
lawfully had  lottery  tickets  in  his  possession,  with  intent  to  sell  the  same,  it 
does  not  allege  an  intent  to  sell  the  same  within  this  commonwealth;  and  the 
question  is,  whether  such  an  averment  is  necessary. 

'*  It  is  obvious,  as  this  indictment  follows  the  words  of  the  statute,  that  the 
offence  intended  to  be  charged  in  the  indictment  is  the  same-  ofience  whick  is 
punishable  by  the  statute.  We  are  aware  that  it  is  not  always  sufficient  to 
charge  an  ofience  in  the  words  of  a  statute ;  because  a  statute  must  often  use 
general  terms  and  comprehensive  descriptions ;  whereas  an  indictment  requires 
certainty  in  charging  the  ofience  so  specifically  as  to  give  the  party  notice  of 
what  he  is  to  meet,  and  enable  him  to  traverse  the  facts  averred.  But  when 
the  statute  itself  is  sufficiently  specific,  a  charge  of  the  ofience  in  the  words 
of  the  statute  is  sufficient,  in  point  of  certainty.  Here  the  indictment  charges 
an  unlawful  possession  of  lottery  tickets,  with  the  averment  of  an  intent  to  sell 
generally,  including,  of  course,  as  well  this  commonwealth  as  all  other  places. 
It  is,  in  this  respect,  general  and  unlimited. 

"  Where  the  possession  of  an  article  is  made  punishable  because  so  held  irith 
a  guilty  intent,  if  the  act  intended  is  malum  in  »«,  it  is  no  answer  to  the  charge, 
that  it  was  intended  thus  to  be  committed  out  of  the  commonwealth;  it  is  within 
the  words  of  the  statute  and  the  mischief  intended  to  be  prevented.  Com.  •. 
Cone,  2  Mass.  182. 

"  Perhaps  a  difierent  rule  should  prevail  where  the  act  intended  to  be  done 
is  not  criminal  in  itself,  but  only  made  so  by  the  statute.  If,  therefore,  it  should 
appear,  in  the  trial  of  an  indictment  founded  on  this  statute,  that  the  lottery 
tickets  were  in  the  possession  of  a  person  passing  through  this  State,  and  held 
only  for  the  purpose  of  carrying  them  into  another  State  for  sale,  it  is  very 
questionable  whether  such  proof  would  support  the  indictment.  It  certainly 
would  not,  if  the  construction  which  the  defendant  puts  upon  the  statute  is  a 
true  one.  He  maintains  that,  by  a  reasonable  construction,  the  statute  intends 
to  punish  the  mere  possession  of  lottery  tickets,  when  there  is  an  intent  to  sell 
them  *  in  this  commonwealth,'  though  not  so  expressed.  If  this  is  correct,  then 
the  same  construction  must  be  put  upon  the  same  words  in  the  indictment ;  and 
it  would  be  tlie  duty  of  a  judge,  on  the  trial  of  such  indictment,  to  instruct  s 
jury,  that  if  such  an  intent  were  not  proved  to  their  satisfaction,  they  must 
acquit  the  defendant.  It  appears  to  the  court,  therefore,  that  the  question  is 
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and  assist  in  selling,  negotiating,  and  disposing  of  five  hundred 
csertain  lottery  tickets  and  five  hundred  shares,  to  wit,  halves  and 
quarter  tickets,  being  tickets  for  halves  and  quarters  of  prizes 
drawn  to  their  respective  numbers,  all  of  said  tickets  and  shares 
being  in  a  certain  lottery  not  authorized  by  law  in  this  coromon- 
weahh,  to  wit,  in  a  certain  lottery  called  School  Fund  Lottery, 
for  the  benefit  of  public  schools  in  State  of  Rhode  Island; 
against,  &c.,  aAd  contrary,  &c.  ( Conclude  as  in  book  1,  chap^ 
ter  3.) 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  have 
in  his  possession,  with  intent  to  sell  it,  a  certain  other  lottery 
ticket  in  a  certain  lottery  not  authorized  by  law  in  said  common- 
wealth, to  wit,  in  a  certain  lottery  called  School  Fund  Lottery, 
for  the  benefit  of  public  schools  in  Rhode  Island,  which  share  of 
a  lottery  ticket  is  of  the  purport  and  effect  following,  that  is  to 
say  (setting  forth  ticket)^  against,  &c.,  and  contrary,  &c.  ( Cbn- 
clude  as  in  book  1,  chapter  3.) 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  invite 
and  entice,  and  attempt  to  invite  and  entice,  sundry  persons 
whose  names  to  the  said  jurors  are  as  yet  unknown,  to  purchase 
and  receive  certain  lottery  tickets  and  certain  shares,  to  wit,  halves 

rather,  whether  the  evidence  is  sufficient  to  maintain  the  indictment,  than 
whether  the  indictment  is  sufficiently  certain.  If  the  case  was  as  above  sup- 
posed, that  the  only  intent  proved  was  an  intent  to  carry  the  tickets  into  an- 
other State  and  sell  them  there,  the  course  would  be,  to  request  the  couvt  to 
instruct  the  jury  that  such  proof  was  not  sufficient  to  support  the  indictment ; 
and  should  the  court  decline  giving  such  instruction,  or  instruct  them  other- 
wiiie,  then  to  take  the  exception.  But  here  no  question  is  made  of  the  suffi- 
ciency of  the  evidence  to  support  the  finding  of  an  intent  to  sell  in  this  com- 
monwealth. Hie  question  is,  whether  it  was  necessary  to  aver  it  in  the 
indictment.  Had  the  statute  expressed  such  qualification  of  the  possession,  — 
that  is,  with  an  intent  to  sell  within  the  commonwealth,  —  it  must  have  been  so 
averred  in  the  indictment,  because  it  would  have  been  a  necessary  ingredient  in 
the  description  of  the  offence.  As  it  is  not  so  expressed  in  the  statute,  this  rule 
does  not  apply ;  and  the  court  are  of  opinion,  that  the  intent  to  sell  generally 
being  averred  in  the  indictment,  in  the  words  of  the  statute,  it  is  sufficient, 
although  it  should  be  held,  on  trial,  that  proof  of  an  intent  to  sell  in  another 
State  only  would  not  bring  the  case  within  the  statute  sa  as  to  warrant  a  con- 
viction. 

^  There  being  several  counts  in  the  indictment,  to  which  there  is  no  other 
exception  than  the  above,  it  becomes  unnecessary  to  consider  the  othJer  alleged 
causes  for  arresting  the  judgment." 
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and  quarter  tickets,  being  tickets  for  halves  and  qaarters  of  prizes 
drawn  to  their  respective  numbers,  all  of  said  tickets  and  shares 
being  in  a  certain  lottery  not  authorized  by  law  in  this  commoD- 
wealth*  to  wit,  in  a  certain  lottery  called  School  Fand  Liottery, 
for  the  benefit  of  public  schools  in  State  of  Rhode  Island ;  against, 
&c.,  and  contrary,  &c.    {Qmclude  as  in  book  1,  diopter  3.) 

That  E.  W.  D.^  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  have  in 
his  possession,  with  intent  to  sell  it,  a  certain  otheir  lottery  ticket  in 
a  certain  lottery  not  authorized  by  law  in  said  commonwealth,  to 
wit,  in  a  certain  lottery  called  School  Fund  Lottery,  for  the 
benefit  of  public  schools  in  Rhode  Island,  which  share  of  a  lot- 
tery ticket  is  of  the  purport  and  effect  following,  that  is  to  say 
{setting  forth  ticket)^  against,  &c.,  and  contrary,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  adve^ 
tise  lottery  tickets  for  sale,  and  shares  in  lottery  tickets  for  sale^ 
and  did  set  up  and  exhibit  representations  of  a  lottery  and  of  the 
drawing  thereof,  indicating  thereby  where  a  lottery  ticket  or  a 
share  thereof,  and  certain  lottery  tickets  and  certain  shares,  to  wit, 
halves  and  quarter  tickets,  may  be  purchased  and  obtained,  all  of 
said  tickets  and  shares  being  in  a  certain  lottery  not  authorized 
by«law  in  this  commonwealth,  to  wit,  in  a  certain  lottery  called 
School  Fund  Lottery,  for  the  benefit  of  public  schools  in  State  of 
Rhode  Island ;  against,  &c.,  and  contrary,  &c.  {Conclude  as  w 
book  1,  chapter  3.) 

That  E.  W.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  did  unlawfully  have 
in  his  possession,  with  intent  to  sell  it,  a  certain  other  lottery 
ticket  in  a  certain  lottery  not  authorized  by  law  in  said  common- 
wealth, to  wit,  in  a  certain  lottery  called  School  Fund  Lottery, 
for  the  benefit  of  public  schools  in  Rhode  Island,  which  share  of 
a  lottery  ticket  is  of  the  purport  and  effect  following,  that  is  to 
say  {settififf  forth  ticket),  against,  &c.,  and  contrary,  &c.  {Con- 
clude as  in  book  1,  chapter  3.) 

(832)  Advertising  lottery  ticket  in  same^  under  Stat.  1825,  ch.  lSi.{a) 

That  W.  W.  C,  of,  &c.,  on,  &c.,  at,  &c,,  did  unlawfully  ad- 
vertise, and  cause  to  be  advertised,  in  a  certain  newspaper  by  him 

(a)  This  indictment  was  sustained  on  motion  in  arrest  of  judgment,  it  being 
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published,  and  called  the  Evening  Gazette,  lottery  tickets  and 
part  of  lottery  tickets,  for  sale  in  lotteries  not  authorized  by  the 
laws  of  said  commonwealth,  against,  &c.,  and  contrary,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

(833)  SeUirtff  lottery  tickets  in  same,  under  Stat.  1825,  ch.  184,  §  !.(() 

That  B,  E.,  of,  &a,  on,  &c.,  at,  &c.,  did  unlawfully  offer  for 
sale,  and  did  unlawfully  sell  to  one  J.  G.,  one  half  of  a  lottery 
ticket  io  a  lottery  not  authorized  by  the  lawd  of  this  common- 
wealth, called  the  Connecticut  Lottery,  for  the  erection  of  a  bridge 
at  Enfield  Falls,  against,  &c.,  and  contrary,  &c.  ( Conclude  a»  in 
hook  1,  chapter  3.) 

(834)  Selling  ticket  in  New  Torh(c) 
That,  &c.,  at,  &c.,  on,  &c,  did  unlawfully  vend  and  sell  to  one 
W.  H.  F.  a  certain  ticket,  purporting  to  be  in  the  Delaware  Lot- 
tery, &c.  (describing  ticket  at  large)^  in  contempt  of  the  people  of 

held  unnecessary  to  allege  the  tickets  were  advertised  as  being  for  sale  within 
this  commonwealth,  or  to  specify  the  tickets.  The  publisher  of  the  paper,  it 
was  said,  was  responsible,  although  he  had  no  concern  in  the  sale  of  the  tickets. 

(ft)  Com,  17.  Eaton,  16  Pick.  273. 

This  indictment  was  resisted  on  ground  of  duplicity,  it  being  alleged  that  to 
**  sell "  and  to  "  offer  for  sale,"  were  two  distinct  offences.  The  court,  however, 
adjadged  an  offence  to  be  a  stage  within  another,  and  sustained  the  indictment 
on  demorrer.  This  principle  is  consistent  with  that  established  in  the  analo- 
gous averments  of  "  counterfeiting  and  causing  to  be  counterfeited,"  and  of 
^*  keeping  a  gaming-house  and  causing  others  to  game  therein."  Wh.  C.  L.  §  194. 
Where  the  offences  are  of  a  distinct  nature,  neither  of  them  capable  of  being 
resolved  into  the  other,  it  is  error  to  join  them  in  the  same  count  Where  they 
are  several  in  their  nature,  and  yet  of  such  a  character  that  one  of  them,  when 
complete,  necessarily  implies  the  other,  there  is  no  such  repugnancy  as  to  make 
their  joinder  improper.  In  fact,  under  such  circumstances,  it  is  less  embam^sa- 
ment  to  the  defendant  to  be  thus  charged,  than  to  have  each  stage  of  the  offence 
split  from  the  context,  and  set  in  a  distinct  count.  ^ 

It  will  be  observed  that  in  this  form  the  offence  is  distinguished  by  the 
description  of  the  lottery  in  which  the  ticket  was  sold,  as  well  as  of  the  vendee. 
Some  such  ear^marks  are  necessary  for  the  protection  of  the  accused,  for  if  the 
defendant  be  merely  charged  with  selling  a  lottery  ticket,  there  is  nothing  pn 
the  record  to  show  him  what  to  plead. 

(c)  This  count  was  sustained,  it  being  held  unnecessary  to  aver  that  the  lot- 
tery for  the  selling  of  a  ticket  in  which  the  party  was  indicted,  was  not  ex- 
pressly authorized  by  law.  People  v.  Sturdevant,  23  Wend.  418.  The  Gouais 
immediately  succeeding  are  more  to  be  depended  upon  than  the  above. 
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the  State  of  New  York,  and  against,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

(835)  Another  farm  for  same. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  vend  and  sell 
to  one  a  certain  ticket,  purporting  to  be  in  the  lottery, 

numbered  called  class  number  series,  with  certain  com- 

bination numbers*  thereon,  to  wit,  combination  numbers 
which  said  ticket  purported  to  entitle  the  holder  thereof  to  one 
of  such  prize  as  might  be  drawn  to  its  number,  if  de- 
manded within  after  the  drawing,  subject  to  a  deduction 
of  fifteen  per  cent.,  payable  after  the  drawing,  which  said 
lottery  on  the  face  of  the  said  ticket  purported  that  the  draw- 
ing thereof  would  take  place  at  and  was  dated  in 
contempt  of  the  people  of  the  State  of  New  York,  and  against, 
&c.,  and  against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

That  A.  B.,  &C.,  at,  &c.,  did  unlawfully  offer  to  vend,  sell,  bar- 
ter, furnish,  or  supply,  and  did  vend  and  sell,  or  cause  or  procoie 
to  be  vended  and  sold,  to  one  a  ticket,  or  part  or  share  of  a 

ticket,  or  a  paper  or  instrument  purporting  to  be  a  ticket,  or  to  be 
a  share  or  interest  in  a  ticket  of  a  certain  lottery,  device,  or 
game  of  chance,  not  expressly  authorized  by  law,  which  said 
ticket,  share  of  a  ticket,  paper,  or  instrument,  was  and  is  to  the 
purport  following,  that  is  to  say,  in  contempt  of  the  peo- 

ple of  the  State  of  New  York,  against,  &c.,  and  against,  fitc. 
{Conclude  as  in  book  1,  chapter  3.) 

(836)  Promoting  lottery  in  samcy  being  the  form  in  common  use. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  the  said  being  unau- 

thorized by  special  laws  for  that  purpose,  unlawfully  did  promote 
a  certain  lottery,  called  which  lottery  was  set  on  foot  for 

the*purpose  of  disposing  of  money,  by  exposing  to  sale  tickets 
and  parts  of  tickets  in  the  said  lottery,  and  by  selling  to  one 
at  the  ward,  city,  and  county  aforesaid,  a  certain  ticket  in  the 
said  lottery,  called  the  of  a  ticket  with  the  combination 

numbers  thereon,  w^hich  said  ticket  was  and  is  numbered 

the  whole  price  or  value  for  which  said  lottery  was  roade 
being  to  the  jurors  aforesaid  unknown,  against,  &c.,  and  against, 
&C.    ( Conclude  as  in  book  1,  chapter  3.) 
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(837)  Carrying  on  lottery  whose  description  is  unknotvn  to  jurars.{c^) 
That  A.  B.,  &c.,  on,  &c.,  at  &c.,  being  unauthorized,  &c.,  {as 
in  lastform)^  did  publicly  carry  on  a  certain  lottery  (a  more  par- 
ticular description  of  which  said  lottery  is  to  the  jurors  afore- 
said unknown),  for  the  purpose  of  exposing  certain  money,  &c., 
in  contempt,  &c.,  against,  &c.,  and  against, &c  (Conclude  as  in 
book  1,  chapter  3.) 

(838)  Selling  lottery  policy  in  Pennsylvania^  under  Act  of  March 

16, 1847.((i) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  sell  to  a  cer- 
tain person  whose  name  is  to  this  inquest  unknown  {or  to  one  A. 
B.)y  a  certain  lottery  policy,  contrary,  &c.,  and  against,  &c.  ( Con^ 
elude  as  in  book  1,  chapter  3.) 

(839)  Selling  ticket  in  same^  under  same. 

That  the  said  A.  B.  afterwards,  on,  &c.,  did  unlawfully  sell 
(and  expose  for  sale ;  see  ante,  828,  note  t^),  to  one  C.  D.  {or  as 
in  the  last  count)^  a  lottery  ticket,  to  be  drawn  in  a  lottery  in  the 
State  of  {naming  the  Slate  or  country),  contrary,  &c.,  and  against, 
&c.    ( Conclude  as  in  book  1,  chapter  3.) 

(840)  Same  under  repealed  Act  of  March  1, 1833.   First  county  sale 
of  ticket^  ticket  being  set  forth.{e) 

That  N.  S.,  late  of,  &c.,  on,  &c.,  at,  &c.,  unlawfully  did  sell  and 
expose  to  sale,  and  cause  to  be  sold  and  exposed  to  sale,  a  lottery 
ticket  in  a  lottery  not  authorized  by  the  laws  of  this  common- 

(c^)  This  count  was  sustained,  though  with  much  reluctance,  by  the  Supreme 
Court  of  New  York  in  People  ».  Taylor,  3  Denio,  91. 

(d)  Under  this  act  indictments  merely  averring  a  sale,  but  not  stating  to 
whom,  or  mentioning  the  ticket,  were  held  insufficient  on  demurrer  by  Eelley,  J., 
in  the  FMladelphia  Quarter  Sessions,  June,  1847.     See  ante,  828,  note. 

(tf)  Com.  V,  Sylvester,  6  Pa.  L.  J.  383.  In  this  case  it  was  held  that  not  only 
m^ht  the  statutory  misdemeanor  and  the  common  law  conspiracy  be  joined, 
Imt  that  on  a  verdict  of  guilty  on  both  counts,  the  court  would  impose  a  separate 
sentence  on  each. 

See  also  Com.  v.  Gillespie,  7  S.  &  R.  469 ;  Com.  v.  Canfield,  Sup.  Ct  March, 
1827,  Na  30 ;  Com.  v.  Conine,  lb.  No.  20.  As  to  joinder  of  conspiracy,  see 
Wh.  C.  L.  §  2388. 
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wealth,  which  said  lottery  ticket  was  in  the  words  and  figures 
following,  that  is  to  say  {seUitig'  forth  the  ticket)^  contrary,  &c, 
and  against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

(841)    Second  count,     Canspiract/  to  sell  a  lottery  ticket^  ^c.,  the  de- 
fendant being  singly  charged  with  a  conspiracy  wilh  others 
unknown. 
That  the  said  N.  S.,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  city  aforesaid,  and  within  the  jurisdiction  of 
this  court,  together  with  divers  other  evil  disposed  persona  to  the 
jurors  aforesaid  as  yet  unknown,  did  unlawfully  and  wickedly 
conspire,  combine,  confederate,  and  agree  together,  unlawfully  and 
wickedly  contriving  and  intending  to  acquire  unjust  and  illegal 
lucre  to  themselves,  to  sell  and  expose  to  sale,  and  cause  and  pro- 
cure to  be  sold  and  exposed  to  sale,  a  lottery  ticket  and  tickets  in 
a   lottery  not  authorized  by  the  laws  of  this  common  wealth,  to 
the  evil  example,  &c.,  contrary, &c.,  and  against,  &c.     (Conclude 
as  in  book  1,  chapter  3.) 

(842)  Same  in  V%rginia»{f) 

That  he,  J.  P.,  since,  &c.,  to  wit,  on,  &c.,  at  the  city  aforesaid, 
unlawfully  did  sell,  and  canse  to  be  sold,  one  certain  lottery  ticket 
in  a  certain  lottery  to  be  drawn  in  this  commonwealth,  to  wit,  in 
a  lottery  called  A.  and  F.  Turnpike  Lottery,  and  then  and  there 
advertised  to  be  drawn  at  tl^e  said  lottery  not  being  a  lot- 

tery authorized  to  be  drawn  by  any  contract  made  with  this  com- 
monwealth prior  to  the  26th  day  of  February,  1834,  or  by  any 
contract  made  since  in  pursuance  of  any  law  of  this  common- 
wealth passed  prior  to  the  said  25th  of  February,  1834,  tife 
drawing  of  which  lottery  was  not  to  extend  by  virtue  of  said  last 
mentioned  contract  beyond  the  1st  day  of  January,  1840,  con- 
trary, &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(843)  Selling  tickets,  under  Ohio  Btattite,{a) 

That  A.  B.,  on  the  sixth  day  of  January,  in  the  year  of  oui 
Lord  one  thousand  eight  hundred  and  fifty-five,  in  the  Connty 
of  Hamilton  aforesaid,  did  sell  to  certain  persons,  whose  names 

(/)  This  count  was  supported  in  Fhalen  p.  Com.,  1  Robinson,  718)  714. 
(a)  Warren's  C.  L.  855. 
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are  to  this  affiant  unknown,  divers,  to  wit,  one  hundred,  tickets, 
for  one  hundred  shares  in  a  certain  scheme  of  chance,  called  and 
denominated  the  ^  Capital  City  Art  Union,"  which  said  tickets 
were  not  the  lottery  tickets  of  lotteries  authorized  by  any  law  of 
this  State,  contrary,  &c« 

(844)  Opening  of  a  lottery  schemey  called  the  *^  Western  Reserve  Art 
Uniony^  under  Ohio  statute.{b) 

That  A.  B.,  on  the  first  day  of  March,  in  the  year  of  oar  Lord 
one  thousand  eight  hundred  and  fifty-two,  in  the  County  of  Cuy- 
ahoga aforesaid,  unlawfully  did  publicly  open,  set  on  foot,  pro- 
mote, and  make  a  certain  lottery  and  scheme  of  chance,  under 
the  name  and  denomination  of  the  *<  Western  Reserve  Art 
Union,"  by  means  of  which  said  lottery  and  scheme  of  chance, 
the  said  A  B.,  and  E.  P.,  J.  N.,  W.  P.,  M.  P.,  and  W.  R,  then 
and  there  did  expose  and  set  to  sale,  amongst  other  things,  one 
silver  lapine  watch,  of  the  value  of  twelve  dollars,  one  silver  lever 
watch,  of  the  value  of  fifty  dollars,  one  Buffalo  wagon,  of  the 
value  of  seventy-five  dollars. 

(845)  Publishing  scheme  of  chance^  under  Ohio  statute.{f) 

That  A.  B.  Jr.,  on  the  seventh  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-five,  in  the  County 
of  Hamilton  aforesaid,  did  unlawfully  publish  an  account  of  a 
certain  scheme  of  chance,  called  "  Orand  Mammoth  Gift  Con- 
cert," by  then  and  there  printing  the  same  in  the  {here  give  the 
name  of  the  paper)^  a  newspaper  published  and  printed  in  said 
county,  which  said  publication  then  and  there  contained  a  state- 
ment of  the  time  when,  and  the  place  where,  said  scheme  of 
chance  would  be  drawn,  and  the  prizes  therein,  the  price  of  the 
tickets  thereof,  and  the  places  where  the  tickets  to  the  same  may 
be  obtained,  which  said  publication  then  and  there  made  in  said 
(give  the  name  of  (he  paper)^  was  of  the  tenor  and  effect  follow- 
ing, that  18  to  say  :  "  Grand  Mammoth  Gift  Concert.  There  is 
a  good  time  coming.  100  extensive  and  valuable  gifts,  worth 
$1,289.00.  Tickets  only  $1.00.  Tickets  limited  to  1,400.  Mr. 
A.  B.  Jr.  respectfully  announces,  that  he  will  respond  to  the  nu- 
merous invitations  of  his  host  of  friends,  and  give  one  more  Gift 
(ft)  Warren's  C.  L.  355,  (/)  Warren's  C.  L.  354. 
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Concert,  at  the  Melodeon  Hall,  on  Thursday  evening,  February 
22d,  1856.     The  entertainment  will  be  conducted  by  the  best 
musical  talent  in  the  country ;  the  gifts  are  all  valuable  and  use- 
ful in  every  family,  and  will   be   found  worthy  of  attentioD. 
Among  them,  to  which  particular  attention  is  directed,  is,  1 
Magnificent  Rosewood  Piano-forte,  $300.00  ;  Exhibition  of  the 
Mammoth  Cave  of  Kentucky,  in  perfect  order,  and  cost  originally 
|1,000,  $330.00  ;  1  large  patent  English  lever  gold  hunting  watch, 
capped  and  jewelled,  $125.00;    1  fine  brilliant  diamond  gold 
ring,  its  intrinsic  value  $50.00  ;  1  large  heavy  gold  watcb,  $40; 
-  3  splendid  new  guitars,  $75.00 ;  1  splendid  table,  $18.00;  1  extra 
large  cherry  dining  table,  $12.00;  1  beautiful  fine  chenille  ring, 
$15.00;  1  beautiful  new  style  parlor  lamp,  $12.00;  1  large  look- 
ing-glass, $15.00.     Want  of  room  forbids  specifying  the  other 
gifts.      They  consist  of  acceptable  articles  to  the  ladies,  viz.: 
fancy  washstands,  parlor  ornaments,  with  large  rosewood  frames, 
large  gold  lockets,  gold  specs,  silver  chains,  &c.,  &c.     A  full  de- 
scription will  be  sent  to  each  patron.     The  proprietor  does  not 
wish  to  humbug  his  patrons  and  friends  by  offering  preminois 
seldom  awarded  to  those  who  will  sell  the  highest  number  of 
tickets,  but  will  allow  postmasters  and  responsible  persons,  who 
will  act  as  agents,  a  full  remuneration.     To  clubs,  six  tickets  for 
$5.00,  larger  orders  in  proportion.    Remember,  tickets  are  limited 
to  1,400.    First  come,  first  served.   For  tickets,  and  other  informa- 
tion, address,  post-paid,  A.  B.,  box  1299,  Cincinnati,  0.,"  co°' 
trary,  &c. 
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CHAPTER  IV. 

BIOT,  AFFRAY,  TUMULTUOUS  CONDUCT,  RESCXJE,  PRISON  BREACH,  ETC; 
RESISTANCE  TO  AND  ASSAULTS  ON  OFFICERS  OF  JUSTICE.(y) 

BIOT  AND   AFFRAY. 

(846)  General  frame  of  indictment  for  riot. 

(847)  Affray  at  common  law.  ^ 

(848)  Unlawful  assembly  and  assault 

(849)  Riot,  and  hauling  away  a  wagon. 

(850)  Riot,  in  breaking  the  windows  of  a  man's  house. 

(s)  See  Wh.  C.  L.  generally  as  follows  :  — 

BIOT;  BOUT;  UNLAWFUL  ASSBUBLT,  AND  AVFBAT. 

A.  Statutes. 

Massachusetts. 

Duty  of  mayor,  &c.,  to  disperse  riot,  §  2456. 

Persons  not  dispersing  to  be  deemed  rioters,  §  2457. 

Responsibility  of  peace  officer,  not  doing  his  duty,  §  2458. 

Power  to  arrest,  §  2459. 

Armed  force  to  obey  orders,  &c.,  §  2460. 

Homicide  caused  by  such  orders  justifiable,  §  2461. 

Pulling  down  building,  &c.;  punishment,  §  2462. 
Pennsylvania. 

Riot,  §  2468. 
Virginia. 

Duty  of  justices,  &c.,  to  disperse  riots,  §  2464. 

Persons  arrested,  &c.,  to  be  committed,  &c.,  §  2465. 

Justice,  &c.,  failing  to  do  his  duty,  how  to  be  punished,  §  2466. 

Justice  may  call  in  posse,  §  2467. 

Homicide  by  officers  under  such  act  justifiable ;  of  officers,  all 
rioters  responsible  for,  §  2468. 

Pulling  down  building,  §  2469. 

Carrying  concealed  weapons,  §  2470. 
Ohio. 

Riot,  §  2471. 

Justices  and  other  peace  officers  to  warn  rioters  to  disper8e,^and 
may  call  to  their  aid  the  power  of  the  county,  §  2472. 

B.  Riot,  unlawful  absemblt,  and  affbat,  at  common  law. 

L  Offence  generally,  §  2478. 
n.  Indietmenlj  §  2501. 
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(851)  Riot,  and  diflturbing  a  literary  society,  under  Ohio  statute. 

(852)  Obstructing  authorities,  under  Ohio  statute. 

(853)  Obstructing  authorities  and  preventing  proclamation  of  riot 

(854)  Riot,  and  refusal  to  disperse. 

(855)  Riot,  and  pulling  down  a  dwelling-house  in  the  possession  of  prose- 

cutor. 

(856)  Riot,  and  false  imprisonment. 

(857)  Disturbing  the  peace,  &c.,  on  land  occupied  by  the  United  States 

for  an  arsenal. 

DIBTURBAKCB  OF  KLECTIONS. 

(858)  Disturbance  of  elections  in  Massachusetts. 

(859)  Another  form  for  same. 

(860)  Interrupting  a  judge  c^the  election  in  Pennsylvania. 

[For  corrupt  interference  with  elections^  see  post,  1016.] 

DISTUBBXNO  BBLIGIOUS  KEBTIKO. 

(861)  Disturbing  a  religious  meeting,  imder  the  Virginia  statute. 

(862)  Same,  under  Rev.  Sts.  Mass.  ch.  130,  §  171. 

(863)  Disturbing  a  congregation  worshipping  in  a  church,  at  common 

law. 

(864)  Disturbing  same  in  a  dwelling-house. 

(865)  Dressing  in  a  woman's  clothes,  and  disturbing  a  congregation  it 

worship. 

aoma  armed,  etc. 

(866)  Going  armed,  &c.,  to  the  terror  of  the  people,  at  common  law. 

(867)  Carrying  a  dangerous  weapon,  under  Indiana  Rev.  Sts. 

(868)  Maliciously  firing  guns  into  the  house  of  an  aged  woman,  and  kill- 

ing a  dog  belonging  to  the  house. 

(869)  Breach  of  peace,  tumultuous  conduct,  &c.,  in  Vermont 

BEFU8IKO  TO   QUBIX  RIOT,  ETC. 

(870)  Refusing  to  aid  a  constable  in  quelling  a  riot. 

(871)  Refusing  to  assbt  a  constable  in  carrying  offender  to  prison. 

RESCUE,   ETC. 

(872)  Assault  and  rescue. 

(873)  Against  two  for  a  rescue,  one  of  them  being  in  custody  of  an  c&- 

cer  of  the  marshal's  court,  upon  process,  &c. 

(874)  Assault,  and  rescuing  goods  seized  as  a  distress  for  rent  after  a 

fraudulent  removal. 

(875)  Assault  on  an  officer  of  justice,  and  taking  from  him  goods  vfaich 

had  been  seized  by  him  on  execution. 

(876)  Rescuing  goods  distrained  for  rent  of  a  house. 
(878)  Prison  breach. 
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ASSAULT  ON  AKD  RBSISTANCB.  TO  OFFICBBS,   ETO. 

(879)  Assault  on  a  constable,  &c. 

(880)  Another  form  for  same. 

(881)  Second  count.  Avening  arrest  of  defendant  by  said  constable, 

&C.,  and  proceedings  before  a  justice  of  the  peace,  upon 
which  defendant  was  committed  in  default  of  bail,  charging 
resistance  bj  defendant  to  the  officer  when*  detaining  him 
in  custody. 

(882)  Besistance  to  a  constable  employed  in  the  arrest  of  a  fugitive 

charged  with  larceny. 

(883)  Besbtance  to  a  peace-officer  in  the  performance  of  his  duties ;  form 

used  in  New  York. 

(884)  Resisting  constable,  while  serving  State  warrant,  under  Ohio 

statute. 

(885)  Besistance  to  the  marshal  of  the  United  States  in  the  service  of  a 

writ  of  arrest 

(886)  Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad  respon- 

dendum, issued  by  a  justice  of  the  peace. 

(887)  Assault  with  intention  to  obstruct  the  apprehension  of  a  party 

charged  with  an  offence. 

(888)  Assault  on  a  deputy-jailer  in  the  execution  of  his  office. 

(889)  Resisting  a  sheriff  in  execution  of  his  office.    First  count,  assault 

on  sheriff  at  common  law. 

(890)  Second  count.    The  same  under  statute,  specially  setting  out 

the  execution  which  the  sheriff  was  serving,  &c. 

(891)  Assault  on  police  officer  of  the  city  of  Boston. 

(892)  Assaulting  a  person  specially  deputized  by  a  justice  of  the  peace 

to  serve  a  warrant 

(893)  Assaulting  peace  or  revenue  officers  in  the  execution  of  their  du- 

ties. 

(894)  Resisting  an  officer  of  the  customs  in  the  discharge  of  his  duly. 

(846)  O-eneral  frame  of  indictment  for  riot. 

That  A.  B.,(a)  late  of,  &c.,  C.  D.,  late  of,  &c.,  E.  R,  late  of, 
&C.,  with  divers  evil  disposed  persons,  to  the  number  of  ten  or 

(a)  On  an  indictment  for  a  riot  against  three  or  more,  if  a  verdict  acquit  all 
but  two,  and  find  them  guilty,  the  finding  is  repugnant  and  void  unless  the  indict- 
ment charge  them  with  having  made  such  a  riot,  together  with  dicers  other  persons 
unknown ;  for  otherwise  it  appears  that  the  defendants  are  found  guilty  of  an 
offence  whereof  it  is  impossible  that  they  should  be  guilty ;  for  there  can  be  no 
riot  where  there  are  no  more  than  two  persons.  R.  v.  Sudbury  and  others,  1 
Ld.  Raym.  484 ;  Wh.  C.  L.  §§  481,  2478,  «tc.  And  let  it  be  observed,  that 
though  women  are  amenable  to  the  law  as  rioters,  infants  of  either  sex  under  the 
years  of  discretion  are  not    Hawk.  b.  1,  c.  65,  s.  14.    But  where  six  were 
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more,  to  the  jurors  aforesaid  as  yet  unknown,  on,  &c.,  with  force 
and  arms,  at,  &c.,  did  unlawfully,  riotously,  routously,  and  ta- 
multuously  assemble  and  meet  together(6)  to  disturb  the  peace 

indicted  for  a  riot,  and  two  of  them  died  before  trial,  two  were  acquitted,  and 
two  only  found  guilty,  yet  judgment  was  given  upon  this  verdict;  for,  by  Lord 
Mansfield,  they  must  have  been  found  guilty  with  one  or  both  of  those  who  bid 
not  been  tried,  or  it  could  not  have  been  a  riot     R  v,  Scott,  2  Burr.  B.  1263. 

(6)  An  unlawful  assembly,  according  to  the  common  opinion,  is  a  disturbance 
of  the  peace  by  persons  barely  assembling  together  with  an  intent  to  do  a  thii^ 
which,  if  it  were  executed,  would  make  them  rioters,  but  neidier  actually  ezecnt- 
ing  it  nor  making  a  motion  towards  the  execution  of  it.  Hawk.  b.  1,  c.  65.  See 
R  V,  Birt,  6  C.  &  P.  164,  and  the  charge  of  Tindal,  C.  J.,  at  Stafford  Special 
Commission,  in  1842,  C.  &  M.  661 ;  Wh.  C.  L.  §  2473,  &c. 

**  But,"  Hawkins  adds,  "  this  seems  altogether  much  too  narrow  a  dcfinitioii. 
For  any  meeting  whatever  of  great  numbers  of  people,  with  such  circumstances 
of  terror  as  cannot  but  endanger  the  public  peace  and  raise  fears  and  jealousies 
among  the  queen's  subjects,  seems  properly  to  be  an  unlawful  assembly;  as 
where  great  numbers  complaining  of  a  common  grievance  («.  g.  the  inclosure  of 
land  in  which  they  all  claim  a  right  of  common.  Hawk.  b.  1,  c.  65,  s.  8),  meet 
together  armed  in  a  warlike  manner,  in  order  to  consult  together  concerning  tbe 
most  proper  means  for  the  recovery  of  their  interests :  for  no  one  can  foresee 
what  may  be  the  event  of  such  an  assembly.  Hawk.  b.  1,  c.  65,  s.  9 ;  4  Bla. 
Com.  142.  It  has  been  lately  laid  down,  that  the  meeting  must  be  under  sach 
circumstances  as  would  give  firm  and  rational  men  reasonable  ground  to  fev 
breach  of  the  peace.    Alderson,  B.,  in  Reg.  v,  Vincent,  9  C.  &  P.  91." 

An  assembly  of  a  man's  friends  for  the  defence  of  his  person  against  those  who 
threaten  to  beat  him,  if  he  go  to  such  a  market,  or  the  like,  is  unlawful ;  for  he 
who  is  in  fear  of  such  insults  ought  to  demand  surety  of  the  peace,  and  not  make 
use  of  such  violent  methods,  which  cannot  but  be  attended  with  the  danger  of 
raising  tumults  and  disorders  to  the  disturbance  of  the  public  peace.  See  the 
admirable  view  given  of  this  branch  of  the  law,  in  the  charge  of  Judge  King  in 
the  Kensington  riot  cases,  4  Pa.  L.  J.  88.  An  assembly  of  a  man's  friends  t«  to 
own  house,  for  the  defence  of  the  possession  thereof  against  those  who  threaten 
to  make  an  unlawful  entry  thereinto,  or  for  the  defence  of  his  person  against 
those  who  threaten  to  beat  him  therein,  is  allowed  by  law ;  for  a  man's  house  b 
looked  upon  as  his  castle.  Hawk.  b.  1,  c.  65,  s.  10;  11  Mod.  116.  But  the 
like,  liberty  is  not  allowed  by  the  law  to  a  man  in  defence  of  other  property  (c^* 
his  close).  R.  v.  The  Bishop  of  Bangor,  1  Russ.  C.  &  M.  255 ;  Dickinson's  Q. 
S.  tit.  Forcible  Entry, 

If  a  number  of  persons,  being  met  together  at  a  fair  or  market,  or  anj  other 
lawful  or  innocent  occasion,  happen  on  a  sudden  quarrel  to  break  the  peace,  it 
seems  agreed  that  they  are  not  guilty  of  a  riot,  but  of  sudden  affray  only,  of  which 
none  are  guilty  but  those  who  actually  engage  in  it,  because  the  design  of  their 
meeting  was  innocent  and  lawful,  and  the  subsequent  breach  of  the  peace  hap- 
pened unexpectedly,  without  any  previous  intention  concerning  it.    Hawk.  h. !» 
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of  the  said  commonwealth,  and  being  so  then  and  there  assem- 

c.  65,  s.  3 ;  State  v.  Snow,  18  Maine,  846;  State  v.  Cole,  2  M'Cord,  117.    If  the 
object  of  the  assembly  be  lawful,  it  injgeneral  requires  stronger  yvidence  of  the 
tenx)r  of  the  means  to  induce  a  jury  to  return  a  verdict  of  guilty,  than  if  the  ob- 
ject were  unlawful ;  and  it  has  ever  been  holden  that  if  a  number  of  persons 
assemble  for  the  purpose  of  abating  a  public  nuisance,  and  appear  with  spades, 
iron  crows,  and  the  proper  tools  for  that  purpose,  and  abate  it  accordingly,  with- 
out doing  more,  it  is  no  riot  (Dalt.  ch.  137),  unless  threatening  language  or  other 
misbehavior  in  apparent  disturbance  of  the  peace  be  at  the  same  time  used.  lb. 
Yet  it  is  said,  that  if  persons  innocently  assembled  together  do  afterwards,  upon 
a  dispute  happening  to  arise  among  them,  form  themselves  into  parties  with 
promises  of  mutual  assistance,  and  then  make  an  affray,  they  are  guilty  of  a  riot; 
because  upon  their  confederating  together  with  an  intention  to  break  the  peace, 
they  may  as  properly  be  said  to  be  assembled  together  for  that  purpose  from  the 
time  of  such  confederacy,  as  if  their  first  coming  together  had  been  on  such  a 
design.   lb.    Wh.  C.  L.  §  524,  et  seq.    If  a  person,  seeing  others  actually  engaged 
in  a  riot,  do  join  himself  unto  them  and  assist  them  therein,  he  is  as  much  a 
rioter  as  if  he  had  at  first  assembled  with  them  for  the  same  purpose,  inasmuch 
as  he  has  no  pretence  to  contend  that  he  came  innocently  into  the  company,  but 
appears  to  have  joined  himself  unto  them  with  an  intention  to  second  them  in 
the  execution  of  their  unlawful  enterprise ;  and  it  would  be  endless  as  well  as 
superfluous  to  examine  whether  every  particular  person  engaged  in  a  riot  were, 
in  truth,  one  of  the  first  assembly  or  actually  had  a  previous  knowledge  of  the 
design  of  its  movers.     Hawk.  b.  1,  c.  66,  s.  8. 

It  has  been  holden  that  the  enterprise  ought  to  be  accompanied  with  some 
offer  of  violence,  either  to  the  person  of  a  man  or  to  his  possessions,  as  by  beat- 
ing him  or  forcing  him  to  quit  the  possession  of  his  lands  or  goods,  or  the 
like;  and  firom  hence  it  seems  to  follow  that  persons  riding  together  on  the  road 
with  unusual  weapons,  or  otherwise  assembling  together  in  such  a  manner  as  is 
apt  to  raise  a  terror  in  the  people,  without  any  offer  of  violence  to  anyone  in  re- 
spect either  of  his  person  or  possessions,  are  not  properly  guilty  of  a  riot,  but  only 
of  an  unlawful  assembly.  lb.  s.  4 ;  Wh.  C.  L.  §§  24  78-2500.  Thus  where  a  band 
of  men,  consisting  of  eight  or  ten  persons,  disguised,  paraded  at  night  through  the 
streets  of  a  town,  armed  with  guns  or  pistols,  or  both,  and  marched  backward 
and  forward  through  the  streets,  shooting  guns  and  blowing  horns,  to  the  terror 
and  alarm  of  inhabitants,  it  was  held  that  the  perpetrators  were  guilty  of  a  riot, 
^d  a  motion  for  a  new  trial  was  refused.  State  v.  Brazil  et  al.,  Rice  R.  257. 
However,  it  seems  to  be  clearly  agreed  that  in  every  riot  there  must  be  some 
cnrcnmBtance,  either  of  actual  violence  or  force,  or  at  least  of  an  apparent  ten- 
dency thereto,  as  is  naturally  apt  to  strike  a  terror  into  the  people,  as  the  show 
of  arms,  threatening  speeches,  or  turbulent  gestures  (lb.  s.  4),  for  every  such 
oiTence  must  be  laid  to  the  terror  of  the  people.  lb.;  K  v.  Hughes,  4  C.  &  P. 
373.  «  And  from  hence,"  adds  Hawkins,  "  it  clearly  follows  that  assemblies  at 
^akes  or  other  festival  times,  or  meetings  for  exercise  of  common  sports  or  diver- 
sions, as  buU-baiting,  wrestling,  and  such  like,  are  not  riotous.  And  from  the 
*^e  grou|d  also  it  seems  to  follow  that  it  is  possible  for  three  persons  or  more 
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bled  and  gathered  together,(<?)  did  then  and  there  make  great 
noise,  riot,  tamult,  and  disturbance,  and  then  and  there  unlaw- 
fally,  riotoi^sly,  routously,  and  taniaItuou8ly(<;^)  remained  and 
continued  together,  making  such  noises,  tumults,  and  distor- 
bances  for  a  space  of  time,  to  wit,  &c.,  to  the  great  terror(<i)  and 
disturbance  not  only  of  the  good  subjects  of  the  said  common- 

to  asBemble  together  with  an  intent  to  execute  ft  wrongful  act,  and  also  actuaily 
to  perform  their  intended  enterpriae,  without  being  rioters ;  as  if  a  competent 
number  of  persons  assemble  together  in  order  to  carry  off  a  piece  <^  timber  to 
which  one  of  the  company  has  a  pretended  right,  and  afterwards  to  carry  it  awsj 
without  any  threatening  words  or  other  circumstances  of  terror."  He  add^  that 
by  parity  of  reasoning,  the  assembling  together  in  a  peaceful  manner  to  do  a 
thing  contrary  to  a  statute  (e.  g,  to  celebrate  mass),  and  afterwards  peaceably 
performing  the  thing  intended,  cannot  be  a  riot     Hawk.  b.  1,  c.  65,  s.  5. 

Whether  the  proclamation  from  the  riot  act  be  read  or  not,  the  common  Uw 
misdemeanor  of  riot  remains ;  and  magistrates,  constables,  and  even  private  per- 
sons may  disperse  the  offenders,  and  by  force  if  it  cannot  be  otherwise  accom- 
plished. R.  V.  Fursy,  6  C.  &.  P.  81.  It  is  sufficient  to  allege  that  the  defend- 
ants assembled  "  with  force  and  arms,"  and  being  so  assembled  committed  acts 
of  violence,  without  repeating  the  words  ''  force  and  arms."  Com.  e.  Runnels, 
10  Mass.  518.  Where  the  indictment  charged  in  substance  '*  that  the  defend- 
ants unlawfully,  riotously,  and  routously  assembled  together  to  disturb  the 
peace  of  the  State,  and  being  so  assembled  did  make  great  noise,  riot,  tnmnlt, 
and  disturbance  for  a  long  space  of  time,  to  the  great  terror  and  disturbance  of 
the  people,"  &c.,  it  was  held  conformable  to  the  precedents  in  such  cases,  and 
sufficient  State  v.  Brazil  et  al.,  Rice  R.  257.  An  indictment  chaipng  tliat 
the  defendants,  *'  with  force  and  arms,  at  the  house  of  one  S.  R^  situate,  kc^  did 
then  and  there  wickedly,  maliciously,  and  mischievously,  and  to  the  terror  and 
dismap  of  the  said  S.  R.,  fire  several  guns,"  is  good.  No  technical  words  are 
necessary,  but  it  should  appear  that  such  force  and  violence  were  used  as  amoont 
to  a  breach  of  the  peace.  AH  that  the  law  requires  in  indictments  of  this  kind 
is,  that  the  facts  shall  be  so  stated  as  to  show  a  breach  of  the  peace,  and  not 
merely  a  civil  trespass.  State  v.  Langford,  8  Hawks,  381 ;  State  v.  RusseU,  45 
N.  H.  88.  ^ 

(c)  It  is  said  that  an  unlawful  purpose  of  assembly  must  be  shown ;  but  this 
seems  doubtful,  as  a  riot  may  occur  though  the  original  object  of  the  meeting 
was  lawful.    See  R  v.  Gulston,  2  Ld.  Raym.  1210. 

(c^)  This  repetition  is,  it  seems,  unnecessary.  Com.  v.  Runnels,  10  Mass. 
518. 

(d)  These  words  are  essential  to  sustidn  a  charge  of  riot;  but  if  the  indict- 
ment omit  them,  and  riotous  acts,  as  cutting  down  fences,  &c.,  are  proved,  it  wiQ 
still  support  a  conviction  of  an  unlawful  '*  assembly."  R  o.  Cox,  4  C.  &  P.  5S8 ; 
Parke,  B.  *<  So,  if  after  assembling  for  what  if  executed  would  make  the  parties 
rioters,  they  separate  without  carrying  their  purpose  into  effect"  R  o.  Birt,  5 
C.  &P.  154;  Patteson,  J. 
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wealth  there  inhabiting  and  residing,  but  of  all  the  other  citizens 
of  the  said  commonwealth  there  passing  and  repassing  in  and 
along  the  public  streets  and  queen's  common  highways  there,  in 
contempt,  &c,  and  against,  &c  {Conclude  as  in  book  1,  chap- 
terd.) 

(H  is  usual  to  add  a  count  for  assault  and  battery ^  on  which  the 
defendant  may  be  acquitted  if  convicted  of  riot.){e) 

(847)  Affray  at  common  la%o.(f) 

That  J.  S.,  &c.,  and  J.  W.,  &c.,  on,  &c.,  with  force  and  arms, 
at,  &C.,  being  unlawfully  assembled  together  and  arrayed  in  a 
warlike  manner,  then  and  there  in  a  certain  public  street  and 
highway  there  situate,  unlawfully  and  to  the  great  terror  and 
disturbance  of  divers  citizens  of  the  said  commonwealth  then 
and  there  being,  did  make  an  affray,  by  then  and  there  fighting 
with  each  other  in  the  public  street  and  highway,(a)  in  contempt 
of  our  said  lady  the  queen  and  her  laws,  to  the  evil  example,  &c., 
aad  against,  &c    ( Conclude  as  in  book  1,  chapter  3.) 

(848)   Unlawful  assembly  and  assault  (ff) 

That  J.  D.  et  al.^  together  with  divers  other  evil  disposed  per- 
sons, to  the  number  of  three  and  more  (to  the  jurors  aforesaid 
yet  nnknown),  on,  &c.,  with  force  and  arms,  &c.,  at,  &c.,  did  un- 
lawfully, riotously,  and  routously  assemble  and  gather  together 
to  disturb  the  peace  of  the  said  commonwealth ;  and  so  being 
then  and  there  assembled  and  gathered  together,  in  and  upon 
one  S.  W.,  in  the  peace  of  God  and  the  said  commonwealth 
then  and  there  being,  unlawfully,  riotously,  and  routously  did 
make  an  assault,  and  him  the  said  S.  W.  then  and  there  unlaw- 
fully, riotously,  and  routously  did  beat,  wound,  and  ill-treat,  so 
that  his  life  was  greatly  despaired  of,  and  other  wrongs  to  the 
said  S.  W.  then  and  there  unlawfully,  riotously,  and  routously 

(e)  Sbause  v.  Com.,  5  Barr,  83 ;  R.  v.  Higgins,  2  East,  R  5. 

(/)  Archbold's  C.  P.  5th  Am.  ed.  708. 

(a)  See  State  v.  Bonthal,  5  Humph.  519 ;  State  v.  Priddy,  4  Humph.  42D. 

(jg)  Com.  17.  Dupuy,  6  Pa.  L.  J.  223.  The  defendants  were  shown  to  have 
entered  the  Weccaco  church  in  Philadelphia  County,  for  the  purpose  of  prevent- 
ing a  particular  minister  from  officiating,  and  to  have,  when  there,  created  con- 
siderable disturbance.  A  verdict  of  guilty  was  rendered  under  instructions  from 
Kennedy,  J. ;  the  indictment  being  held  to  cover  the  offence. 
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did,  to  the  great  damage  of  the  said  S.  W.,  and  against,  &c 
(Qmclude  as  in  book  1,  chapter  3.) 

(849)  Biot^  and  hauling  away  a  wag(m.{h) 

That  R.  S.,  late  of,  &c.,  together  with  four  other  persons,  to 
the  inquest  aforesaid  unknown,  on,  &c.,  at,  &c.,  with  force  and 
arms,  &€.,  riotously,  routously,  and  unlawfully  to  disturb  the 
peace  of  this  commonwealth  did  assemble  themselves  together, 
and  so  being  assembled  and  met  together,  a  certain  wagon  of 
the  value  of  thirty  pounds,  of  the  goods  and  chattels  of  S.  B., 
then  and  there  being  found,  then  and  there,  with  force  and  arms, 
&c,  riotously,  routously,  and  unlawfully  did  take  and  haul  away, 
to  the  great  damage  of  the  said  8.  B.,  to  the  terror  of  the  good 
citizens  of  this  commonwealth,  to  the  evil  example,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

•    (850)   Riot^  in  breaking  the  windows  of  a  marCs  Aou«6.(t) 

That  J.  M.  and  P.  C,  with  certain  other  wicked  and  ill-dis- 
posed persons,  to  the  number  of  twenty  and  upwards,  to  the 
inquest  aforesaid  unknown,  on,  &c.,  at,  &a,  with  force  and  arms, 
&c.,  to  wit,  with  stones,  sticks,  staves,  and  clubs,  as  rioters, 
routers,  and  disturbers  of  the  peace  of  the  commonwealth,  riot- 
ously, routously,  tumultuously,  and  unlawfully  did  assemble  and 
gather  themselves  together,  and  so  being  assembled  and  gathered 
together  the  day  and  year  aforesaid,  at  the  county  aforesaid,  the 
doors  and  windows  of  the  mansion-house  of  J.  L.,  in  the  same 
county  standing  and  being,  with  clubs,  sticks,  staves,  and  stones 
then  and  there  riotously,  routously,  and  unlawfully  did  break, 
pull  down,  spoil,  and  destroy,  and  the  same  mansion-house  then 
and  there  riotously,  routously,  and  unlawfully  did  enter,  and  the 
said  J.  L.  did  beat,  wound,  and  ill-treat,  and  other  harms  then 
and  there  did  to  the  said  J.  L.,  to  the  great  damage  of  the  said 
J.  L.,  to  the  evil  example,  &c.,  to  the  great  terror  and  disturb- 
ance of  all  the  good  citizens  of  the  commonwealth,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(A)  Drawn  in  1780  by  Mr.  Bradford,  attorney-general  U.  S,  (t)  lb. 
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(851)  Miot^  and  disturbing  a  literary  society^  under  Ohio  statute.{a) 
That  A.  B.,  C.  D.,  E.  R,  and  G.  H.,  and  divers  other  evil  dis- 
posed persons,  to  the  number  of  three  and  more,  whose  names 
are  to  the  deponent  aforesaid  unknown,  on  the  twelfth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-two,  at  the  CJounty  of  Licking  aforesaid,  being  lawfully 
assembled  together,  did  then  and  there  unlawfully,  riotously,  and 
routously  agree  together,  and  with  each  other  unlawfully,  riot- 
ously, routously,  and  with  force  and  violence  to  disturb,  annoy, 
and  break  up  a  certain  literary  society  then  and  there  lawfully 
assembled  within  a  certain  meeting-house  there  situate,  for  the 
purpose  of  mutual  improvement  and  useful  knowledge,  and  did 
then  and  there,  in  pursuance  of  said  agreement,  unlawfully,  riot- 
ously, and  routously,  and  with  force  and  violence  make  a  great 
noise  and  tumult,  and  then  and  there  threw  stones  into  and 
through  the  windows  of  said  meeting-house,  to  the  great  dam- 
age and  peril  of  the  members  of  said  literary  society,  and  other 
good  citizens  in  said  meeting-house  then  and  there  being,  and 
assembled  for  the  purpose  aforesaid.  {Conclude  as  in  book  1, 
chapter  3. 

(852)   Obstructing  authorities^  under  Ohio  8tatute.(c) 

That  A.  B.,  C.  D.,  E.  F.,  and  divers  other  persons,  to  the  de- 
ponent as  yet  unknown,  to  the  number  of  three  and  more,  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  in  the  county  of  aforesaid,  did  unlaw- 

fully and  riotously,  routously  assemble  together,  with  intent  then 
and  there  to  do  an*  unlawful  act,  with  force  and  violence,  against 
the  {here  set  forth  a  full  charge  for  riot  as  in  the  forms  iirhichfoU 
low) ;  and  that  one  M.  N.,  then  and  there  being  a  justice  of  the 
peace,  in  and  for  the  county  of  aforesaid  {or  other  officer^ 

see  the  statute),  legally  authorized  and  duly  qualified  as  such  jus- 
tice of  the  peace,  then  and  there  immediately,  upon  actual  view,* 
did  mske  proclamation  aloud  in  the  hearing  of  the  said  A.  B., 
C.  D.,  E.  P.,  and  the  said  other  persons,  to  the  deponent  un- 
known, offenders  as  aforesaid,  then  and  there,  in  the  name  of  the 
State  of  Ohio,  commanding  the  said  A.  B.,  C.  D.,  E.  F.,  and  the 
(a)  Warren's  C.  L.  87.  (c)  Warren's  C.  L.  83. 
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said  other  persons,  to  the  deponent  unknown,  then  and  there  to 
disperse  and  depart  to  their  several  homes  or  lawful  employ- 
ments ;  t  and  the  said  A.  B.,  C.  D.,  K  F.,  and  the  said  other 
persons,  to  the  deponent  unknown,  then  and  there  did  not  dis- 
perse  and  depart  according  to  the  command  of  the  said  justice  of 
the  peace,  upon  the  proclamation  aforesaid,  but  then  and  there 
unlawfully,  riotously,  and  routously  remained,  to  the  number  of 
three  and  more,  whereupon  the  said  justice  of  the  peace,  as  afore- 
said, then  and  there  proceeded  to  call  to  his  assistance  O.  P.  and 
Q.  B.,  peaceable  and  well  disposed  persons,  then  and  there  being, 
to  take  into  custody  and  disperse  the  said  A.  B.,  C.  D.,  E.  F., 
and  the  said  other  persons,  to  the  deponent  unknown,  then  and 
there  assembled  as  aforesaid ;  and  then  and  there,  while  he  tbe 
said  M.  N.,  justice  of  the  peace,  as  aforesaid,  was  endeavoring, 
with  the  assistance  of  the  said  O.  P.  and  Q.  R.,  to  take  into  bis 
custody  and  disperse  the  said  A.  B.,  C.  D.,  E.  F.,  and  the  said 
other  persons,  to  the  deponent  unknown,  the  said  A.  B.  did  then 
and  there  forcibly,  unlawfully,  and  knowingly  obstruct  the  an- 
thority  aforesaid,  in  the  performance  of  the  duty  aforesaid,  that 
is  to  say,  tbe  said  A.  B.  did  then  and  there  forcibly,  unlawfullj, 
and  knowingly  assault,  beat,  threaten,  ill-treat,  hinder,  and  ob- 
struct, as  well  the  said  M.  N.,  justice  of  the  peace  as  aforesaid, 
as  also  the  said  O.  P.  and  Q.  R.,  then  and  there  assisting  tbe 
said  justice  of  the  peace,  in  manner  aforesaid,  contrary,  &c. 

(853)   Obstructing  authorities  and  preventing  a  proclamation  at  a 
riot^  under  Ohio  statute,{d) 

{Follow  the  last  form  to  the  *  and  then  proceed  as  follows):  did 
attempt  and  endeavor  to  make  proclamation  aloud,  in  the  bear- 
ing of  the  said  A.  B.,  C.  D.,  E.  F.,  and  the  said  other  persons,  to 
the  deponent  unknown,  commanding  the  said  A.  B.,  C.  D.,  E.  R; 
and  the  said  other  persons,  to  the  deponent  uilknown,to  disperse 
and  depart  to  their  several  homes  or  lawful  employments,  and 
then  and  there  the  said  A.  B.  did  unlawfully,  forcibly,  and  know- 
ingly obstruct  the  authority  aforesaid,  that  is  to  say,  the  teid  A. 
B.  did  then  and  there  unlawfully,  forcibly,  and  knowingly  assault, 
beat,  threaten,  ill-treat,  hinder,  and  obstruct  the  said  M,  N^  justice 
of  the  peace  as  aforesaid,  while  he  the  said  M.  N.,  as  such  justioe 
(d)  Warren's  C.  L.  83. 
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of  the  peace,  was  then  and  there  attempting  and  endeavoring  to 
make  proclamation  as  aforesaid. 

(854)  Biot^  and  refusing  to  disperse  on  proclamation  being  made, 

under  Ohio  8tatute,(e) 

(Follow  No.  852  to  the  f,  and  then  proceed  as  follows) :  and 
then  and  there  the  said  A.  B.,  and  divers  of  the  said  other  per- 
sons, to  the  deponent  unknown,  to  the  number  of  three  and 
more,  did  not  disperse  and  depart,  as  they  were  then  and  there 
required  by  the  said  proclamation  and  command  of  the  said 
justice  of  the  peace,  so  made  as  aforesaid,  but  the  sajd  A.  B., 
and  the  said  divers  of  the  said  other  persons,  to  the  deponent 
aforesaid  unknown,  to  the  number  of  three  and  more,  then  and 
there  unlawfully,  riotously,  and  routously  continued  and  remained 
together  after  the  said  proclamation  then  and  there  made  by  the 
said  justice  of  the  peace,  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  for  the  space  of  minutes. 

(855)  JRiot  and  pulling  down  a  dweUing-house  in  the  possession  of 

prosecutor.(j) 

That  W.  S.,  J.  a,  H.  S.,  and  D.  L.,  late  of  the  County  of 
Pike  aforesaid,  together  with  divers  other  persons,  to  the  number 
of  ten  or  more, 'to  the  jurors  aforesaid  as  yet  unknown,  being 
rioters,  rooters,  and  disturbers  of_  the  peace  of  the  common- 
wealth, on,  &c.,  with  force  and  arms,  that  is  to  say,  with  sticks, 
staves,  clubs,  and  other  hurtful  weapons,  at,  &c.,  did  unlawfully, 
riotously,  routously,  and  tumultuously  assemble  and  meet  to- 
gether, to  the  great  terror  of  the  peaceable  people  and  inhab- 
itants of  this  commonwealth,  and  to  disturb  the  peace  of  the 
said  commonwealth,  and  being  so  assembled  and  met  together, 
one  building  and  dwelling-house  in  the  possession  of  J.  W.,  of 
the  County  of  Pike  aforesaid,  did  then  and  there  riotously,  rout- 
ously, and  unlawfully  pull  down,  break  down,  destroy,  and  other 
wrongs  to  the  said  J.  W.  did  then  and  there,  to  the  great  dam- 

(0  Warren's  C.  L.  83. 

(y  )  Shouse  V.  Com.,  5  Barr,  83,  where  it  was  held,  that  under  an  indictment 
charging  four  with  riot  and  riotous  assault  and  battery,  one  may  be  convicted  of 
an  assault  and  battery,  and  the  others  acquitted  generally. 
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age  of  the  said  J.  W.,  contrary,  &c.,  and  against,  &c.    (Qm- 
elude  as  in  book  1,  chapter  3.) 

{Add  second  county  giving'  riot  and  assatdt  on  prosecutor.) 

(856)  Riot  and  false  impri8(mvienL{k) 

That  G.  S.,  et  al.<i  on,  &c.,  at,  &c.,  with  force  and  arnss,  &€^ 
themselves  as  rioters  and  disturbers  of  the  peace  of  oar  lord  the 
now  king,  riotously,  routously,  and  tumultuoasly,  with  an  intent 
the  peace  of  our  said  lord  the  now  king  to  distarb  and  interrupt, 
did  assemble  and  gather  together,  and  so  then  and  there  being 
assembled  and  gathered  together,  then  and  there,  with  force  and 
arms,  &c.,  riotously,  routously,  and  tumultuously  in  and  upon  a 
certain  H.  B.,  in  the  peace  of  God  and  our  said  lord  the  now 
king  then  and  there  being,  an  assault  did  make,  and  him  the  said 
H.  B.  then  and  there,  without  any  lawful  warrant  or  authority, 
did  imprison  and  restrain  of  his  liberty  for  the  space  of  two  hoars, 
and  then  and  there  did  compel  and  oblige  him  the  said  K  to 
pay  the  sum  of  two  shillings  current  money  of  this  province, 
and  to  give  and  deliver  a  certain  red  cow,  being  the  proper  cow 
of  him  the  said  H.  B.,  unto  the  said  G.  S.  to  obtain  his  dis- 
charge  and  regain  his  liberty  from  the  imprisonment  aforesaid, 
to  the  evil  example,  &&,  in  contempt,  &c.,  and  against,  &c 
( Conclude  as  in  book  1,  chapter  3.) 

(857)  Disturbing  the  peace,  ^c,  on  land  occupied  by  the   United 
States  for  an  arsenal. 

That  C.  S.,  el  al.^  all  of  Springfield,  in  said  District  of  Massa- 
chusetts, on  the  day  of  June,  &c.,  at  said  Springfield,  on 
land  belonging  to  the  said  United  States,  to  wit,  on  land  occu- 
pied for  an  army  or  arsenal,  and  for  purposes  connected  there- 
with, out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States  and  within  the  jurisdiction  of  the  said  United 
States,  together  with  divers  other  persons  whose  names  are  to 
the  jurors  aforesaid  as  yet  unknown,  to  the  number  of  four, 
being  evil  disposed  and  disorderly  persons,  with  force  and  arras, 
did  then  and  there  unlawfully,  riotously,  and  routously  assemble 
and  gather  themselves  together  to  disturb  the  peace  of  the  said 

{k)  This  indictment  was  framed  in  1759  by  Benjamin  Chew,  the  then  attcH^ 
ney-general  of  Pennsylvania,  and  stood  the  test  of  a  conyiction. 
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United  States,  and  being  so  assembled  did  then  and  there  un- 
lawfully, riotously,  and  routously,  with  force  and  arms,  cut  down 
and  destroy  and  carry  away  a  certain  fence,  the  property  of  the 
said  United  States,  and  a  certain  small  wooden  building,  the 
property  of  the  said  United  States,  and  other  wrongs  then  and 
there  did,  to  the  terror  of  the  people  there  residing,  being,  and 
passing;  in  evil  example,  &a,  and  against,  &c.,  and  contrary, 
&c    ( Conclude  as  in  book  1,  chapter  3.) 

(858)   Disturbance  of  elections  in  Massachusetts.{l) 

(For  corrupt  interference  with  electors,  see  post,  1016.) 
That  the  inhabitants  of  W.,  on,  &c.,  at,  &c.,  aforesaid,  were 
duly  assembled  in  town  meeting,  for  the  choice  of  town  officers 
for  the  political  year  then  next  ensuing ;  that  a  moderator  was 
duly  chosen,  who  called  on  the  electors  present  to  give  in  their 
votes  for  a  selectman  for  the  said  political  year  then  next  en- 
saing;  and  that  T.  F.  H.,  of  in  the  county  of  on 

the  day  and  year  before  mentioned,  when  the  said  moderator 
was  presiding  at  the  meeting,  and  was  receiving  the  votes  for  a 
selectman,  with  force  and  arms,  intending  as  much  as  in  him  lay 
to  prevent  the  choice  of  said  selectman  according  to  the  will 
of  the  said  electors,  and  to  interrupt  the  freedom  of  election, 
unlawfully  and  disorderly  did  openly  declare  that  the  old  select- 
man should  not  be  chosen,  and  attempted  repeatedly  to  take 
from  the  box,  which  contained  the  votes  of  the  electors,  the 
votes  of  the  electors  (and  so  the  jurors  say,  that  the  said  T. 
F.  H.,  on  the  day  and  year  aforesaid,  and  at  in  the  county 

aforesaid,  in  the  public  town  meeting  aforesaid,  did  behave  him- 
self disorderly  and  indecently,  to  the  disturbance  of  the  peace- 
able and  quiet  citizens  then  and  there  assembled  for  the  pur- 
pose aforesaid,  in  violation  of  the  rights  of  private  suffrage) ; 
against,  &c.,  and  contrary,  &c.  ( Conclude  as  in  book  1,  chap- 
ter Z.) 

(0  The  part  in  brackets  of  tliis  count  was  held  in  Com.  v.  Hoxey  (16  Mass. 
385)  to  comprehend  an  offence  at  common  law,  though  the  averments  taken 
"together  were"  pronounced  insufficient  to  sustain  a  sentence  under  the  Act  of 
m5,dL75,§6. 

375 


Digitized  by 


Google 


(860)  0PPENCB8  AGAINST  SOCIETY. 

(859)  Another  farm  for  9ame\a) 
That  heretofore,  to  wit,  on  the  fibrst  day  of  Jane,  in  the  year  of 
oar  Lord  at  B/in  the  County  of   S.,  a  town  meeting  of 

the  inhabitants  of  said  B.,  for  the  election  of  governor  and  lien- 
tenant-governor  of  said  commonwealth,  and  for  senators  for  the 
District  of  S.,  was  then  and  there  duly  holden.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  C. 
D^  late  of  B.,  in  the  County  of  S.,  laborer,  afterwards,  on  the 
day  and  year  aforesaid,  with  force  and  arms,  at  B.  aforesaid,  in 
the  county  aforesaid,  in  the  town  meeting  aforesaid,  did  behave 
himsfelf  disorderly,  by  then  and  there  (here  set  out  the  facts  ac- 
cording to  the  evidence)^  against  the  peace,  &c,  and  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided. 

(860)  Interrupthig  a  judge  of  the  election  in  Penn9ylvania. 

That  B.  G.,  &c.,  on,  &c.,  at,  &c.,  designing  and  intending  the 
due  execution  of  the  laws  of  this  commonwealth  to  obstnict 
and  prevent,  with  force  and  arms,  &c.,  did  threaten  and  use  vio- 
lence to  the  person  of  one  J.  B.,  he  the  said  J.  B.  then  and  there 
being  one  of  the  judges  of  the  election  in  the  City  of  Philadel- 
phia, at  a  general  election  held  in  and  for  the  said  city,  on,  &g^ 
duly  chosen,  appointed,  and  sworn  by  virtue  of  an  act  of  the 
general  assembly  of  this  commonwealth,  entitled  an  act,  &c^ 
and  in  the  due  execution  of  his  said  ofGce  then  and  there  also 
being,  and  then  and  there  with  threats  and  opprobrious  laogaage 
did  interrupt  the  said  J.  B.  in  the  execution  of  his  office,  and 
then  and  there  did  say  to  the  said  J.  B.,  he  the  said  J.  B.  still 
being  in  the  due  execution  of  his  said  office,  <^  you  (the  said  J.  B. 
meaning)  damned  infernal  rascal,  I  will  see  you  for  this  another 
time,"  thereby  meaning  and  intending  to  prevent  and  debar  the 
said  J.  B.  from  proceeding  in  the  execution  of  his  said  office,  to 
the  evil  example,  &c.,  and  contrary,  &c.,  and  against,  &c.  ( Conr 
elude  as  in  book  1,  chapter  3.) 

(a)  Tr.  &H.  Prec.  178, 
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(861)  I>uturbinff  a  religious  meeting y  under  ike  Virginia  %tatute.{m) 
That  W.  D.,  late  of  the  County  of  Lewis,  yeoman,  on  the 
sixth  day  of  October,  on,  &c.,  with  force  and  arms,  at,  &c., 
during  religious  worship,  did  on  purpose,  maliciously  and  con- 
temptuously, disquiet  and  distarb  a  certain  congregation  of 
Methodists,  being  then  and  there  lawfully  assembled  for  the 
purpose  of  religious  worship,  in  contempt  of  public  worship,  to 
the  evil  example,  &c.,  contrary,  &c.,  and  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

(862)  Same  under  Bev.  Sts.  Mass.  ch.  130,  §  171. (a)    . 

That  C.  D.,  late  of  B.,  in  the  County  .of  S.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  with  force  and 

arms,  at  B.  aforesaid,  in  the  county  aforesaid,  did  wilfully  inter- 
rupt and  disturb  a  certain  assembly  of  people  there  met  for  the 

(m)  See  Com.  v.  Daniels,  2  Ya.  Cases,  402,  where  the  form  in  the  text  was 
upheld. 

"  This  indictment,"  say  the  court,  **  sets  forth  the  place  where,  the  time  when, 
as  well  as  the  denomination  of  religious  persons  to  whom  the  disturbance  was 
offered-  It  also  charges  the  defendant  with  the  offence  in  the  very  words  of 
the  statute.  But  it  is  urged,  that  as  the  time  at  which  it  is  offered  may  be 
proTed  to  have  been  different  from  that  alleged,  the  want  of  an  averment  as  to 
the  means  by  which  the  disturbance  was  effected  renders  the  indictment  too 
tmcertain  to  be  supported.  We  do  not  doubt  that  it  is  a  correct  mode  of  draw- 
ing an  indictment  to  charge  the  means  by  which  the  disturbance  was  caused, 
where  those  means  can  be  ascertained ;  but  when  we  find  that  an  indictment 
shnilar  to  this,  founded  on  an  English  statute,  bearing  a  great  resemblance  to 
oiu^}  has  been  acted  on  in  the  Court  of  King's  Bench,  and  a  judgment  thereon 
i^ndered  against  sundry  persons  for  the  penalty  prescribed  by  that  statute,  we 
are  ci  opinion  that  the  question  is  sufiBciently  settled. 

"  It  may  further  be  remarked,  that  there  seems  to  be  but  little  difference  in 
point  of  certainty  between  the  simple  averment  of  a  disturbance  and  disquieting 
b  the  words  of  the  act,  and  the  averment  that  the  defendant  did  ^  make  divers 
great  cries,  noises,  and  disturbances,  to  disturb  and  disquiet,  and  did  then  and 
there  disturb  and  disquiet,'  &c.,  or  this  averment,  *  that  they  did  disquiet  and 
disturb  the  congregation  by  then  and  there  talking,  laughing^  cursing  and  stoear- 
^  wth  a  loud  voiccj  both  of  which  are  to  be  found  in  approved  precedents  as 
copied  by  Chitty. 

'^  On  the  whole  matter,  we  are  of  opinion  that  it  should  be  certified, '  that  it 
u  not  necessary,  in  an  indictment  for  disturbing  a  religious  congregation,  to  set 
<wt  the  means  by  which  the  disturbance  or  disquieting  was  offered." 
(«)  Tr.&H.Prec.  177. 
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worship  of  God,  within  the  place  of  such  meeting,  to  wit,  within 
the  meeting-hoase  of  the  First  Parish  in  B.  aforesaid,  in  the 
county  aforesaid,  and  during  the  performance  of  divine  service 
in  said  meeting-house,  by  then  and  there  {here  set  out  the  facU 
according  to  the  evidence) ;  against  the  peace,  &c.,  and  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided. 

(863)  Disturbing  a  congregation  worshipping  in  a  churchy  at  com- 

mon  law.{n) 

That  J.  D.,  &C.,  on,  &c.,  being  Sunday,  with  force  and  arms, 
at,  &c.,  in  the  Ebenezer  Baptist  Church  there,  during  the  celebra- 
tion of  divine  service,  unlawfully,  unjustly,  and  irreverently  did 
disturb  and  hinder  one  J.  V.,  then  being  the  minister  officiating 
in  the  said  church,  and  then  being  in  the  discharge  of  his  sacred 
functions  and  in  the  performance  of  divine  service,  in  contempt 
of  the  laws  of  this  State,  to  the  evil  example,  &c,  and  against) 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(864)  Disturbing  same  in  a  dwelling-house.{o) 

That  on,  &c.,  at,  &c.,  a  number  of  the  citizens  of  said  county 
were  peacefully  assembled  at  the  house  of  J.  W.,  in  said  county, 
for  religious  worship,  and  for  the  purpose  of  offering  prayers  to 

(n)  People  v.  Degey,  2  Wheel.  C.  C.  135. 

(o)  State  V.  Swink,  4  Dev.  &Bat.  868. 

"This  case,"  said  Ruffin,  C.  J.,  "is  fully  within  the  principle  of  Jasper'? 
case  (4  Dev.  R.  823),  which  is  that  a  congregation  of  people  collected  togetlier 
for  the  purpose  of  divine  service  and  engaged  in  the  worship  of  Almightj*  God 
axe  protected  by  the  laws  and  Constitution  of  this  State  from  wanton  interrap- 
tion  or  disturbance.  To  entitle  them  to  that  protection,  it  is  not  requisite  that 
they  should  be  assembled  in  a  church,  chapel,  or  meeting-house,  as  in  this 
State,  houses  set  apart  by  religious  societies  permanently  for  worship  are  gen- 
erally and  indifferently  called.  That  would  be  the  rule,  if  the  indictment  were 
framed  upon  a  statute  protecting  churches,  or  people  worshipping  in  churches. 
But  under  the  enlarged  sense  of  the  Constitution,  *  a  place  of  worship  is  con- 
stituted by  the  congregation  of  numerous  worshippers  thereat;  for  it  is  the  ri^t 
of  conscience,  the  worship  of  the  Supreme  Being  by  his  creatures,  that  is  pro- 
tected, and  not  mcnly  the  edifice.  Our  opinion  therefore  is,  that  altliough  the 
assembly  was  at  a  private  house  —  as,  we  think,  must  be  intended  upon  this 
indictment  —  the  defendants  were  guilty  of  a  gross  misdemeanor  in  molesting 
those  persons  there  engaged  in  offering  their  common  prayers,  or  united  in  other 
acts  of  worship  to  God." 
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Almighty  Grod,  and  the  said  persons  being  then  and  there  so 
assembled  together  for  the  purpose  aforesaid,  and  actually  en- 
gaged in  divine  worship,  P.-  R.  S.  and  J.  E.  S.,  &c.,  well  know- 
ing the  purpose  of  the  said  meeting,  with  force  and  arms,  did 
then  and  there  enter  into  said  house,  and  by  load  and  abusive 
language  then  and  there,  with  profane  oaths  and  violent  actions 
did  disturb,  wantonly  and  intentionally,  the  worship  of  the  Al- 
mighty, and  did  disturb  and  molest  the  citizens  then  and  there 
assembled  for  divine  worship,  to  the  great  contempt  of  religion, 
to  the  common  nuisance  of  the  citizens  of  the  State  then  and 
there  being,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(865)  Dressing  in  a  woman^s  clothes^  and  disturbing  a  congregation 

at  war  ship. {p) 

That  S.  S.,  &c.,  being  an  injurious,  profane,  and  irreligious  man, 
on,&c.,  at,  &C.,  did  dress  and  disguise  himself  in  woman's  apparel, 
and  being  so  as  aforesaid  dressed  and  disguised,  then  and  there 
did  go  to  the  Lutheran  Church,  called  Augustus  Church,  in  the 
same  township  and  county,  with  an  intention  then  and  there  to 
intenrupt  and  disturb  divers  of  his  majesty's  liege  subjects  then 
and  there  assembled  and  gathered  together  to  worship  God,  and 
then  and  there  wickedly,  profanely,  and  irreligiously  did  molest, 
vex,  interrupt,  and  disturb  a  certain  Henry  A.  Muhlenberg,  rector 
of  the  said  church,  then  and  there  preaching  to  divers  of  his 
majesty's  liege  subjects  in  the  same  church,  he  the  said  Henry 
A.  Muhlenberg  then  and  there  being  lawfully  charged  and  qual- 
ified to  preach  in  the  same  church,  by  reason  of  his  care  and 
fooction,  and  other  harms  to  him  the  said  Henry  A.  Muhlenberg 
then  and  there  did,  to  the  great  displeasure  of  Almighty  God,  in 
coDtempt  of  his  worship  and  religion,  and  of  the  laws  of  the 
land,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chapter  3.) 

(p)  This  indictment  was  framed  in  1759  by  Benjamin  Chew,  the  then  attoiv 
ncy-general  of  the  province. 
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(866)  Going  armed^  ^e,^'  to  the  terror  of  the  people^  at  ewmmon 

latD.(q) 
That  B.  S.  H.,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c^  did 
arm  himself  with  pistols,  guns,  knives,  and  other  dangerous  and 

(q)  State  v.  Huntley,  S  Iredell,  418. 

Gaston,  J.,  said :  "  The  argument  is  that  the  offence  of  riding  or  going  abont 
armed  with  unusual  and  dangerous  weapons,  to  the  terror  of  the  people,  wis 
created  by  the  Statute  of  Northampton  (2  Ed.  III.  c.  S);  and  that,  whether 
this  statute  was  or  was  not  formerly  in  force  in  this  State,  it  certainly  has  not 
been  since  the  first  of  January,  1838,  at  which  day  it  is  declared  in  the  Ber. 
Stats,  (ch.  1,  §  2)  that  the  sUtutes  of  England  and  Great  Britain  shall  cease 
to  be  of  force  and  effect  here.  We  have  been  accustomed  to  believe  that  the 
statute  referred  to  did  not  create  this  offence,  but  provided  only  special  pen- 
alties and  modes  of  proceeding  for  its  more  effectual  suppression ;  and  of  the 
correctness  of  this  belief  we  can  see  no  reason  to  doubt.  All  the  elementaiy 
writers  who  give  us  any  information  on  the  subject  concur  in  the  representa- 
tion ;  nor  is  there  to  be  found  in  them,  as  far  as  we  are  aware  of,  a  diciui^  or 
intimation  to  the  contrary.  Blackstone  states,  that  <  the  offence  of  riding  or 
going  armed  with  dangerous  or  unusual  weapons  is  a  crime  against  the  public 
peace,  by  terrifying  the  good  people  of  the  land ;  and  is  particularly  prohibited 
by  the  Statute  of  Northampton  (2  Ed.  III.  c.  3),  upon  pain  of  forfeiture  of  the 
arms  and  imprisonment  during  the  king's  pleasure.'  4  Bla.  Com.  149.  Hawking 
treating  of  offences  against  the  public  peace,  under  the  head  of  *  Affrays,' 
pointedly  remarks,  *  but  granting  that  no  hare  words  in  judgment  of  law  cany 
in  them  so  much  terror  as  to  amount  to  an  affray ^  yet  it  seems  certain  that  in 
some  cases  there  may  be  an  affray  where  there  is  no  actual  yiolence,  as  where  a 
man  arms  himself  with  dangerous  and  unusual  weapons  in  such  a  manner  u 
will  naturally  cause  a  terror  to  the  people,  which  is  said  to  have  been  alvoap  on 
offence  at  common  law,  and  strictly  prohibited  by  many  statutes.*  Hawk.  P.  C. 
b.  1,  c.  28,  s.  1.  Bum  and  Tomlins  inform  us,  that  this  term  'affray'  is 
derived  from  the  French. word  ^effrayer*  to  affright,  and  that  ancimtly  ii 
meant  no  more,  *  as  where  persons  appeared  with  armor  or  weapons  not  usually 
worn,  to  the  terror  of  others/  Bum,  Verb.  *  Affray.*  It  was  declared  by  the 
Chief  Justice  in  Sir  John  Knight*s  case,  that  the  Statute  of  Northampton  was 
made  in  affirmance  of  the  common  law.  3  Mod.  Rep.  117.  And  this  is  manifestly 
the  doctrine  of  Coke,  as  will  be  found  on  comparing  his  observations  on  the 
word  *  affray,'  which  he  defines  (3  Inst  158),  *  a  public  offence  to  the  terror  ot 
the  king's  subjects,  and  so  called  because  it  affrighteth  and  maketh  men  afiraid, 
and  is  inquirable  in  a  leet  as  a  common  nuisance,*  with  his  reference  immedi- 
ately thereafter  to  this  statute  and  his  subsequent  comments  on  it  (8  InSt  160), 
where  he  cites  a  record  of  the  29th  year  of  Ed.  I,  showing  what  had  been  con- 
sidered the  law  then.  Indeed,  if  those  acts  be  deemed  by  the  common  law 
crimes  and  misdemeanors  which  are  in  violation  of  the  public  rights,  and  of  the 
duties  owing  to  the  community  in  its  social  capacity,  it  is  difficult  to  imagine 
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onusaal  weapons,  and  being  so  armed  did  go  forth  and  exhibit 
himself  openly,  both  in  the  daytime  and  in  the  night,  to  the  good 
citizens  of  Anson  aforesaid,  and  in  the  said  highway  and  before 
the  citizens  aforesaid,  did  openly  and  publicly  declare  a  purpose 
and  intent,  one  J.  H.  B.  and  other  good  citizens  of  the  State,  then 
and  there  being  in  the  peace  of  God  and  the  State,  to  beat, 
wound,  kill,  and  murder,  which  said  purpose  and  intent  the  said 
B.  S.  H.,  so  openly  armed  and  exposed  and  declaring,  then  and 
there  had  and  entertained,  by  which  said  arming,  exposure,  exhi- 

anj  which  more  unequivocallj  aeserve  to  be  so  considered  than  the  acts  charged 
upon  this  defendant.  They  attack  directly  that  public  order  and  sense  of  secu- 
rity which  it  is  one  of  the  first  objects  of  the  common  law,  and  ought  to  be  of 
the  law  of  all  regulated  societies,  to  preserve  inviolate ;  and  they  lead  almost 
necessarily  to  actual  violence.  Nor  can  it  for  a  moment  be  supposed  that  such 
acts  are  less  mischievous  here,  or  less  the  proper  subjects  of  legal  reprehen- 
fiion,  than  they  were  in  the  country  of  our  ancestors.  The  bill  of  rights  in  this 
State  secures  to  every  man  indeed  the  right  to  *  bear  arms  for  the  defence  of  the 
State.'  While  it  secures  to  him  a  right  of  which  he  cannot  be  deprived,  it  holds 
forth  the  duty  in  execution  of  which  that  right  is  to  be  exercised.  If  he  employ 
those  arms  which  he  ought  to  wield  for  the  safety  and  protection  of  his  country 
to  the  annoyance  and  terror  and  danger  of  its  citizens,  he  deserves  but  the 
severer  condemnation  for  the  abuse  of  the  high  privilege  with  which  he  has 
been  invested. 

^  It  was  objected  below,  and  the  objection  has  also  been  urged  here,  that  the 
court  erred  in  admitting  evidence  of  the  declarations  of  the  defendant,  set  forth 
in  the  case,  because  tliose,  or  some  of  them  at  least,  were  acknowledgments  of  a 
different  offence  fi*om  that  charged.  But  these  declarations  were  clearly  proper, 
because  they  accompanied,  explained,  and  characterized  the  very  acts  charged. 
They  were  not  received  at  all  as  admissions  either  of  the  ofience  under  trial  or 
any  other  ofi*ence.     They  were  constituent  parts  of  that  offence. 

"  It  has  been  remarked  that  a  double-barrelled  gun,  or  any  other  gun,  cannot 
in  this  country  come  under  the  description  of  *  unusual  weapons,'  for  there  is 
scarcely  a  man  in  the  community  who  does  not  own  and  occasionally  use  a  gun 
of  some  sort  But  we  do  not  feel  the  force  of  this  criticism.  A  gun  is  an  *  un- 
usual weapon  *  wherewith  to  be  armed  and  clad.  No  man  amongst  us  carries 
It  about  with  him  as  one  of  his  every-day  accoutrements — as  a  part  of  his  dress 
—  and  never,  we  trust,  will  the  day  come  when  any  deadly  weapon  will  be  worn 
or  wielded  in  our  peace-loving  State  as  an  appendage  of  manly  equipment 
But  although  a  gun  is  an  *  unusual  weapon,'  it  is  to  be  remembered  that  the 
carrying  of  a  gun,  per  se,  constitutes  no  offence.  For  any  lawful  purpose,  either 
of  business  or  amusement,  the  citizen  is  at  perfect  liberty  to  carry  his  gun.  It 
18  the  wicked  purpose  and  the  mischievous  result,  which  essentially  constitute 
the  crime.  He  shall  not  carry  about  this  or  any  other  weapon  of  death  to 
*®rify  and  alarm  a  peaceful  people." 
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bition,  and  declarations  of  the  said  R.  S.  H.,  divers  good  citizens 
of  the  State  were  terrified,  and  the  peace  of  the  State  endan- 
gered, to  the  evil  example,  &a,  to  the  terror  of  the  people,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(867)   Carrying  a  dangerous  weapon^  under  Jkdiana  Hev.  Sts.{r) 

That  on,  &c.,  at,  &c.,  and  on  divers  other  days  and  tinaes,  &c., 
A.  B.  did  then  and  there  unlawfully  carry  concealed  in  his  pocket 
a  certain  dangerous  weapon,  namely,  a  certain  pistol,  he  not 
being  a  traveller,  contrary,  &c.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(868)  Maliciously  firing  guns  into  the  house  of  an  aged  womauy  and 
killing  a  dog  belonging  to  the  house.(8) 

That  B.  T.  and  J.  L.,  late  of,  &c.,  on,  &c.,  with  force  and 
arms,  at  the  house  of  one  S.  B.,  an  aged  woman,  situate  in  the 
county  aforesaid,  did  then  and  there  wickedly,  mischievoasly, 
and  maliciously,  and  to  the  terror  and  dismay  of  the  said  S.  B., 
fire  several  guns,  and  then  and  there  did  shoot  and  kill  a  dog 
belonging  to  said  house,  without  any  legal  authority,  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(869)  Breach  of  peace^  tumtdtuous  conduct^  ^c,  in  VermonL(t) 

That  H.  B.,  &C.,  on,  &c.,  and  on  divers  other  days  and  times 
between  that  date  and  the  time  of  this  presentment,  with  force 

(r)  State  r.  Duzan,  6  Blackf.  31. 

"  We  think  this  indictment  is  good.  The  objection  that  the  pistol  is  sot 
stated  to  have  been  loaded  is  insufficient.  The  statute  says,  *  that  every  per- 
son, &c.,  who  shall  wear  or  carry  any  dirk,  pistol,  sword  in  cane,  or  other  dan- 
gerous weapon  concealed,  shall,'  &c.  Rev.  Stat.  1838,  p.  21 7.  The  statute  does 
not  require  that  the  pistol  should  be  loaded." 

(s)  Sustained  in  State  v.  Langford,  3  Hawks,  381.  See  for  similar  precedents, 
ante,  485,  note. 

(t)  This  count  was  sustained  in  State  o.  Benedict,  11  Vt.  237. 

Kedfield,  J.  —  "  Whatever  was  once  thought  upon  this  subject,  it  is  now  well 
settled,  that  mere  threats  in  words  not  written,  are  not  an  indictable  offence  at 
common  law.  It  is  said  in  many  of  the  books  that  it  was  formerly  indictable. 
This  might  have  been  and  probably  was  the  case  at  the  time  the  statute  in  this 
State  in  relation  to  the  subject  was  passed.  It  is  there  said,  *  if  any  person 
shall  in  any  manner  disturb  or  break  the  peace,  by  tumultuous  and  offensire 
carriage,  by  threatening,  quarrelling,  challenging,  assaulting,  beating,  or  striking 
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and  arms,  at,  &c.,  did  greatly  disturb  and  break  the  peace  by 
tumultuous  and  offensive  carriage,  and  by  threatening,  quarrel- 
ling, and  challenging,  and  by  lying  in  wait  for  one  S.  B.,  and  by 
threatening  to  kill  the  said  S.  B.,  to  the  great  disquiet,  terror, 
and  alarm  of  the  said  S.  B.,  and  other  good  citizens  of  this 
State,  and  other  wrongs  then  and  there  did,  to  the  evil  example, 
&c^  contrary,  Sec    ( Conclude  as  in  book  1,  chapter  3.) 

(870)  JRef using  to  aid  a  constable  in  quelling  a  riot.{u) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  divers  disorderly  per- 
sons, to  the  number  of  twenty  and  more,  to  the  jurors  aforesaid 
as  yet  unknown,  then  and  there  did  unlawfully,  riotously,  and 
rontously  assemble  and  gather  together  to  disturb  the  peace  of 
our  lady  the  queen,  and  being  then  and  there  so  unlawfully,  riot- 
onaly,  and  routously  assembled  and  gathered  together,  did  com- 
mit divers  outrages,  to  the  great  terror  of  all  the  liege  subjects 
of  oar  said  lady  the  queen,  as  well  inhabiting  and  residing  as 
passing  and  repassing  there,  and  against  the  peace  of  our  said 
lady  the  queen,  her  crown  and  dignity  ;  and  the  jurors  aforesaid 
do  farther  present,  that  one  D.  H.,  then  and  there  being  a  con- 
stable of  and  for  the  county  aforesaid,  and  in  the  due  execution 
of  his  said  office,  then  and  there  did  endeavor  to  prevent  aiid 
restrain  the  said  persons  so  assembled  and  committing  such  out- 
rages as  aforesaid,  from  continuing  to  make  the  said  riot  and 
breach  of  the  peace,  and  him  the  said  D.  H.,  being  such  con« 
stable  as  aforesaid,  and  so  acting  according  to  the  duty  of  his 
sajd  office,  the  said  persons  so  unlawfully,  riotously,  and  rout- 
any  other  person/  he  shall  be  liable,  on  conviction,  to  pay  such  fine  as  <  the  court, 
taking  into  consideration  the  situation  of  the  party  smiting  or  being  smitten, 
the  instnunent  and  danger  of  the  assault,  the  time,  place,  and  provocation, 
according  to  the  nature  of  the  offence,  shall  adjudge/ 

^*  There  is  another  reason  why  here,  more  than  at  common  law,  mere  threats 
should  be  considered  an  offence  punishable  by  indictment.  At  common  law  the 
peraon  threatened  can  swear  the  peace  against  the  offender,  and  obtain  redress 
in  that  way,  by  obtaining  security  against  the  commbsion  of  the  offence  threat- 
ened. This  mode  of  primitive  justice  has  not  been  much  resorted  to,  if  indeed 
it  exists  in  this  State.  It  is  believed  the  legislature  intended  the  remedy  here 
'  given  to  supersede  its  necessity.  The  sending  of  threatening  letters  is  an  offence 
of  a  different  character." 

(u)  B.  r.  Brown,  1  C.  &  M.  175.    Verdict,  guilty. 
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oasly  assembled  and  gathered  together  and  disturbing  the  peace 
of  our  said  lady  the  queen,  with  force  and  arms  did  then  and 
there  violently,  forcibly,  and  unlawfully  resist  and  obstruct  in  the 
execution  of  his  duty ;  and  that  he  the  said  D.  H.,  being  such 
constable  as  aforesaid,  thereupon,  being  then  and  there,  on  the 
day  and  in  the  year  aforesaid,  in  the  parish  aforesaid,  in  the 
county  aforesaid,  did  in  his  proper  person  apply  to  one  T.  B., 
late,  &c.,  being  then  and  there  present,  and  in   her  majesty*8 
name  did  then  and  there,  on  the  day  and  in  the  year  aforesaid, 
at,  &C.,  charge  and  require  the  said  T.  B.  to  aid  and  assist  him, 
the  said  D.  H.,  in  the  execution  of  his  office  and  the  preservation 
of  the  peace  of  our  eaid  lady  the  queen,  and  for  securing  the 
said  persons  so  unlawfully,  riotously,  and  routously  asserobled 
to  disturb  the  queen's  peace  as  aforesaid,  still  then  and  there 
continuing  to  resist  and  obstruct  the  said  D.  H.  in  the  due  exe- 
cution of  his  office,  in  order  to  their  being  dealt  with  according 
to  law ;  yet  he  the  said  T.  B.,  not  regarding  his  duty  in  this 
respect,  and  then  and  there  well  knowing  the  said  D.  H.  was 
such  constable  as  aforesaid,  and  so  in  the  execution  of  his  doty 
as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  with  force  and  arras,  unlaw- 
fully, obstinately,  and  contemptuously  did  neglect  and  refuse  to 
aid  and  assist  the  said  D.  H.  for  the  purpose  and  on  the  occasion 
aforesaid,  in  the  manner  he  the  said  T.  B.  was  requested,  charged, 
and  commanded  to  do  as  aforesaid,  or  in  any  other  manner 
whatever,  contrary  to  his  duty  in  that  behalf,  in  manifest  con- 
tempt of  our  said  lady  the  queen  and  her  laws,  to  the  great 
hinderance  of  justice,  to  the  evil  example,  &c.,  and  against^  &c« 
( Chnclvde  as  in  book  1,  chapter  3.) 

(871)  Refusing  to  assist  a  constable  in  carrying  offender  to  pris(m,{t] 

That  whereas  a  certain  E.  E.,  late  of  Philadelphia  County 
aforesaid,  spinster,  on,  &c.,  at,  &c.,  was  duly  arrested,  on  sus- 
picion of  having  feloniously  taken,  stolen,  and  carried  away 
eight  yards  cambric,  &c.,  of  the  goods  and  chattels  of  a  certain 

D.  M.,  and  then  and  there  did  appear  in  her  proper  person  before 

E.  T.,  Esq.,  one  of  his  majesty's  justices  of  the  peace  in  the 
said  County  of  Philadelphia,  to  keep,  and  also  divers  trespasses, 

(17)  This  form  was  prepared  in  1760  by  Benjamm  Chew,  the  then  attorney- 
general  of  Pennsylvania. 
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felonies,  and  other  misfeasances  in  the  said  county  perpetratedy 
to  bear,  try,  and  determine,  assigned,  to  be  examined  touching 
the  said  felony ;  and  whereas  the  aforesaid  E.  T.,  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  one  of  his  majesty's 
justices  as  aforesaid  being,  did  make  his  warrant  of  commitment 
in  writing,  with  the  seal  of  him  the  said  E.  T.  sealed,  bearing 
date  the  day  and  year  aforesaid,  to  the  sheriff  or  keeper  of  the 
common  gaol  of  the  County  of  Philadelphia  directed,  by  which 
it  was  commanded  the  said  sheriff  or  keeper  of  the  common 
gaol  aforesaid,  that  he  should  receive  into  his  custody  the  body 
of  the  said  E.  E.,  who  was  charged  with  the  felony  aforesaid, 
and  her  safely  keep,  till  she  should  be  from  thence  delivered  by 
doe  course  of  law,  which  said  warrant  of  commitment,  with  the 
body  of  her  the  said  E.  E.,  the  said  E.  T.  then  and  there  did 
deliver  to  a  certain  P.  S.,  one  of  the  constables  of  the  township 
of  Lower  Dublin,  in  the  county  aforesaid,  then  and  there  being 
by  him  to  be  carried  to  the  common  gaol  of  the  said  county, 
and  there  to  be  safely  delivered  to  the  sheriff  of  the  said  county 
or  the  keeper  of  the  gaol  of  the  said  county,  in  due  form  of  law, 
and  that  the  aforesaid  P.  S.  then  and  there  did  take  and  receive 
the  said  E.  E.  into  his  custody,  and  the  said  P.  S.,  one  of  the 
constables  as  aforesaid  then  and  there  being,  then  and  there  did 
require,  and  in  the  name  of  our  said  lord  the  now  king  did  com- 
mand, a  certain   J.  W.,  late  of  the  County  of  Philadelphia, 
farmer,  then  and  there  to  aid  and  assist  him  the  said  P.  S.  to 
carry  and  convey  the  body  of  the  said  E.  E.  to  the  common  gaol 
of  the  County  of  Philadelphia :  Nevertheless  the  said  J.  W.,  to 
aid  and  assist  him,  the  said  P.  S.,  to  carry  and  convey  the  body 
of  the  said  E.  E.  to  the  common  gaol  of  the  said  County  of 
Philadelphia,  contemptuously  did  refuse  and  deny,  to  the  man- 
ifest contempt  of  our  said  lord  the  now  king  and  his  law,  to  the 
evil  and  pernicious  example  of  all  others  in  such  case  offending, 
and  against,  &c.  .  ( Conclude  as  in  book  1,  chapter  3.) 

(872)  Assault  and  rescue.{w) 

That  on,  &c.,  at,  &c.,  J.  H.,  Esq.,  then  and  still  being  one  of 
the  justices  of  this  commonwealth,  the  peace  in  the  said  county 
(w)  Drawn  in  1786,  by  Mr.  Bradford. 

{Rescue  by  third  persons,)    Rescue  is  where  a  third  person  procures  or  assists 
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to  keep,  assigned,  and  also  to  hear  and  determine  divers  felonies 
and  misdemeanors  in  the  same  county  committed,  made  his  war- 
rant in  writing  under  his  band  and  seal,  directed  to  the  high 
sheriff  of  the  said  county,  and  to  any  constable  therein,  com- 
manding him  to  take  and  arrest  the  body  of  a  certain  J.  B.,  and 
him  to  bring  before  the  said  J.,  or  some  other  justice  of  the 
peace,  there  to  answer  a  certain  charge  of  forcibly  opposing  one 
J.  F.,  constable  of  the  said  city,  in  the  execution  of  his  duty 
before  that  time  made,  which  warrant  was  delivered  to  J.  W^ 
then  one  of  the  constables  for  the  City  of  Philadelphia,  in  the 
county  aforesaid,  to  be  executed  in  due  form  of  law,  by  virtue 
of  which  same  warrant  the  aforesaid  J.  W.,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  aforesaid,  and  within  the  jurisdiction  of  this 
court,  did  take  and  arrest  the  body  of  J.  B.  in  the  warrant  afore- 
said named,  and  him  the  said  J.  B.  in  his  custody,  by  virtue  of 
the  said  warrant  then  and  there  had;  and  that  J.  F.  and  J.  EL, 
both  late  of  the  county  aforesaid,  yeomen,  afterwards,  to  wit,  on» 
&C.,  with  force  and  arms,  &c,  at,  &c.,  in  and  upon  the  same  J. 
W.,  then  and  there  as  aforesaid  being  one  of  the  constables  of 
the  same  city,  in  the  peace  of  God  and  this  commonwealth,  and 
in  the  execution  of  his  said  office  then  and  there  being,  with 
force  and  arms,  an  assault  did  make,  and  him  the  said  J.  B,  oat 
of  the  custody  of  the  said  J.,  and  against  the  will  of  the  said  T* 
W.,  then  and  there,  with  force  and  arms,  unlawfully  did  rescue 
and  put  at  large,  to  go  where  he  would,  and  that  the  said  J.  F. 
and  J.  C.  the  said  J.  B.,  out  of  the  custody  of  the  said  J.  W^ 
and  against  the  will  of  the  said  J.  W.,  then  and  there,  with 
force  and  arms,  did  rescue  and  put  at  large,  to  the  evil  example, 
&c.,  and  against,  &c.    (Conclude  as  in  book  1,  chapter  3.) 

the  escape  of  a  prisoner ;  and  this  is  at  the  least  criminal,  in  the  same  degree 
with  the  act  of  a  party  breaking  prison.  In  case  of  treason,  a  stranger  rescuing 
a  traitor  is  himself  guilty  of  treason  (Hawk.  b.  2,  c.  21,  s.  7) ;  in  case  of  felon j, 
he  is  guilty  of  felony,  if  the  principal  be  convicted;  and  in  all  cases  he  is  guiltjr 
of  a  high  misdemeanor  at  common  law,  for  which  he  may  be  prosecuted,  what- 
ever may  be  the  fate  of  the  party  whom  he  aided.  Hawk.  b.  2,  c.  21,  s.  6.  At 
common  law,  unsuccessful  attempts  to  procure  the  escape  of  a  felon  were  not 
felonies  (R.  v.  Tilley,  2  Leach,  671;  R.  v.  Stanly,  R.  &  R.  C.  C.  482) ;  thongh 
where  the  attempt  is  in  any  degree  successful,  it  becomes  indictable.  People  r. 
Tompkins,  9  Johns.  70.  See,  as  to  forms  for  same,  1046,  &c. 
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(873)  Against  two  for  a  rescue^  orte  of  them  heing  in  custody  of  an 
officer  of  the  marshaVs  court  upon  process^  ^^•(^) 
That  on,  &c.,  our  said  lord  the  king,  by  his  writ  issued  oat  of 
the  coart  of  our  said  lord  the  king  of  his  palace  of  Westmin- 
ster, under  the  seal  of  the  said  court,  bearing  date  the  same  day 
and  year  aforesaid,  directed  to  the  bearers  of  the  verges  of  the 
household  of  our  said  lord  the  king,  officers  and  ministers  of  the 
court  of  our  said  lord  the  king  of  his  palace  of  Westminster 
and  every  of  them,  did  command  them  and  every  of  them,  that 
they  should  take,  or  one  of  them  should  .take,  by  their  bodies,  R. 

A.  and  W.  C,  if  they  should  be  found  within  the  jurisdiction 
of  the  court  aforesaid,  and  them  safely  keep,  so  that  they  might 
have,  or  one  of  them  might  have,  their  bodies  before  the  judges 
of  the  court  aforesaid,  at  the  next  court  of  the  palace  of  our 
said  lord  the  king  of  Westminster  aforesaid,  on,  &c.,  then 
next  following,  to  be  holden  at  S.,  in  the  County  of  Surrey, 
to  answer  T.  W.  of  a  plea  of  trespass  upon  the  case,  to  the 
damage  of  the  said  T.  W.,  of  pounds,  which  said  writ 
afterwards,  and  before  the  delivery  thereof,  &c,  which  same  writ 
so  indorsed,  afterwards,  and  before  the  return  of  the  same,  to 
wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  that  court, 
was  delivered  to  one  G.  N.,  then  one  of  the  bearers  of  the  verges 
of  our  said  lord  the  king,  officers  and  ministers  of  the  court  of 
our  said  lord  the  king,  to  be  executed  in  due  form  of  law ;  by 
virtue  of  which  said  writ,  the  said  G.  N.,  afterwards,  and  before 
the  return  thereof,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  that  court,  did  take  and  arrest  the  body  of  the  said 

B.  A.  in  the  writ  aforesaid  named,  and  him  the  said  R.  A.  in 
his  custody,  by  virtue  of  the  said  writ,  then  and  there  had ;  and 
that  the  said  R.  A,  late  of  the  parish  aforesaid,  in  the  county 
aforesaid,  yeoman,  and  C.  D.,  late  of  same,  blacksmith,  after- 
wards, to  wit,  on,  &c.,  with  force  and  arms,  at,  &c.,in  the  county 
and  within  the  jurisdiction  aforesaid,  in  and  upon  the  said  G(. 
N^  then  and  there  as  aforesaid  being  one  of  the  bearers  of  the 
verges  of  the  household  of  our  said  lord  the  king,  ofBcers  and 
ministers  of  the  court  aforesaid,  and  having  the  said  R.  A.  in 
custody  for  the  cause  aforesaid,  and  in  the  due  execution  of  his 

(a)  Stark.  C.  P.  468. 
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said  office  then  and  there  also  being,  did  make  an  assanlt,  and 
him  the  said  O.  N.  then  and  there  did  beat,  wound,  and  iil-treat; 
and  that  the  said  C.  D.  him  the  said  R.  A.,  ont  of  the  custody 
of  the  said  6.  N.,  and  against  the  will  of  the  said  G.  N.,  then 
and  there,  with  force  and  arms,  unlawfully  did  rescue  and  put  at 
large  to  go  whithersoever  he  would ;  and  that  the  said  R.  A^ 
himself  out  of  the  custody  of  the  said  G.  N.,  and  against  the 
will  of  the  said  G.  N.,  then  and  there,  with  force  and  arms,  un- 
lawfully did  rescue  and  escape  and  go  at  large  whithersoever  be 
would,  to  the  great  hinderance  and  obstruction  of  justice,  in  con- 
tempt of  our  said  lord  the  king  and  his  laws,  to  the  great  dam* 
age  of  the  said  G.  N.,  and  against,  &c.  (Conclude  as  in  book  1, 
chapter  3.) 

[Add  a  count  for  a  common  assault) 

(874)  Assault  and  rescuing  goods  seized  as  a  distress  for  rent  after 
a  fraudulent  removal,(y) 

That  on,  &c.,  and  continually  afterwards,  until,  &c.,  one  M. 
E.  did  hold  of  one  J,  W.  a  certain  room  or  apartment,  with  the 
appurtenances,  being  part  and  parcel  of  a  certain  messuage  or 
dwelling-house  of  him  the  said  J.  W.,  situate,  &c.,  by  virtue  of 
a  certain  demise  thereof  made  by  and  from  the  said  J.  W.  to  the 
said  M.  E.  at  and  under  the  weekly  rent  of  fifteen  shillings,  re- 
served and  made  payable  by  the  said  demise  to  the  said  J.  W. 
on  the  said,  &c.,  and  that  on  the  said,  &c.,  the  said  sum  of  fif- 
teen shillings  was  due  in  arrear  and  unpaid  for  the  rent  afore- 
said, by  virtue  of  the  said  devise  to  him  the  said  J.  W.  And 
the  jurors,  &c.,  do  further  present,  that  the  said  M.  E.,  on,  &c., 
at,  &c.,  aforesaid,  did  fraudulently  and  clandestinely  convey  and 
carry  off  from  the  said  demised  premises  his  goods  and  chattels, 
that  is  to  say,  one  pewter  dish,  &c.  {here  set  out  the  goods),  of 

(y)  Dickinson's  Q.  S.  6th  ed.  870.  See  Stark.  C.  P.  S89.  By  8  Hen.  VII. 
c.  14  it  is  enacted,  that  in  case  any  lessee  of  any  messuages,  tenements,  &c,  on 
demise  whereof  any  rents  shall  be  reserved  or  made  payable,  shall  ixaudulently 
and  clandestinely  convey  and  carry  off  from  such  demised  premises  his  goods 
and  chattels,  with  intent  to  prevent  the  landlord  or  lessor  from  distraining  the 
same  for  arrears  of  the  rent,  the  lessor  or  landlord  may  take  and  seize  such 
goods  and  chattels  wherever  they  may  be  found,  as  a  distress,  and  sell  them  in 
the  same  way  as  if  they  had  been  regularly  distrained  on  the  premises ;  and  by 
2  Geo.  IL  c.  19,  s.  1,  the  time  is  enlarged  to  thirty  days. 
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the  valae  of  the  said  sum  of  fifteen  shillings,  with  intent  to  pre- 
vent the  said  J.  W.,  the  lessor  aforesaid,  from  distraining  the 
same  for  the  said  rent  so  reserved,  in  arrear  due  and  unpaid  as 
aforesaid ;  whereupon  the  said  J.  W.,  afterwards,  and  within  the 
space  of  five  days  next  ensuing  the  said  conveying  and  carrying 
ofi*  the  said  goods,  to  wit,  on,  &c.,  at,  &c.,  aforesaid,  did  find 
the  said  goods  and  chattels,  and  the  same  goods  and  chattels  so 
fonnd,  did  then  and  there,  in  due  form  of  law,  seize  as  a  distress 
for  the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  being 
also  then  unpaid,  and  the  said  goods  and  chattels  in  his  custody 
and  possession,  for  the  cause  aforesaid,  then  and  there  had  ;  and 
that  the  said  M.  E.,  late  of,  &c.,  aforesaid,  and  S.  his  wife,  after- 
wards, to  wit,  on,  &c.,  last  aforesaid,  at,  &c.,  aforesaid,  in  and  upon 
the  said  J.  W.,  in  the  peace  of  God  and  our  said  lady  the  queen 
then  and  there  being,  did  make  an  assault,  and  the  said  goods 
and. chattels  (so  as  aforesaid,  for  the  cause  aforesaid,  taken  and 
seized)  out  of  the  possession,  and  against  the  will,  of  the  said 
J.  W.  unlawfully  and  injuriously  did  take,  rescue,  and  carry 
away  (the  ^aid  sum  of  fifteen  shillings  so  due  for  rent  as  afore- 
said, or  any  part  thereof,  not  being  then  paid  or  satisfied  to  the 
said  J.  W.),  against,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 
(Add  a  count  for  a  common  assault.) 

(875)  Assault  on  an  officer  of  justice^  and  taking  from  him  goods 
which  had  been  seized  by  him  on  an  execution.(z) 

That  on,  &;c.,  one  J.  D.,  then  being  one  of  the  deputies  of  the 
sberifi*  of  said  County  of  Suffolk,  by  virtue  of  a  certain  writ  of 
attachment  to  him  directed,  purchased  out  of  the  clerk's  office  of 
the  Court  of  Common  Pleas  for  the  County  of  Suffolk,  in  due 
form  of  law  attached  certain  goods  and  chattels,  and  placed  the 
same  in  the  care,  keeping,  and  custody  of  one  T.  J.  S.,  and  the 
said  T.,  then  being  lawfully  in  possession  of  the  goods  and  chat- 
tels aforesaid,  under  the  authority  and  deputation  of  the  said  J. 
D.,  in  his  capacity  of  deputy  of  the  said  sheriff,  and  whil^  the 
said  T.  was  so  in  possession,  they  the  said  D.  D.  B.,  A.  K.,  and 
H.  H.  F.,  at  said  Boston,  on,  &c.,  with  force  and  arms,  in  and 

(z)  See  Com.  v.  Kennard  (8  Pick.  133),  in  which  case  the  indictment  in  the 
text  was  used.  The  defendant  met  it  hj  a  special  plea,  which  will  be  found 
hereafter  in  Book  YL 
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upon  said  T.  made  an  assault,  and  him  the  said  T.  then  and 
there  beat,  bruised,  and  evil  treated,  and  with  force  and  a  strong 
hand  deprived  the  said  T.  of  the  care,  custody,  and  possession 
of  the  goods  and  chattels  aforesaid,  and  other  wrongs  and  in- 
juries to  said  T.  then  and  there  with  like  force  did,  against,  &c 
( Conclude  as  in  book  1,  chapter  3.) 

(876)  Eeacuinff  goods  distrained  for  rent  of  a  house.{a) 

That  on,  &c.,  one  M.  D.,  in  due  form  of  law,  did  take  and 
distrain  one  oak  table,  of  the  value  of  ten  shillings,  and  one 
feather  bed,  of  the  value  of  thirty  shillings,  and  one  clock,  of  the 
value  of  two  pounds,  of  the  goods  and  chattels  of  one  W.  H., 
laborer,  then  being  in  a  certain  dwelling-house  of  the  said  M.  D^ 
situate  in,  &c.,  aforesaid,  which  same  distress  was  taken  by  bim 
the  said  M.  D.  for  the  sum  of  five  pounds,  being  then  due  for 
rent,  for  one  whole  year,  in  arrear  from  the  said  W,  H.  to  him 
the  said  M .  D.  for  the  bouse  aforesaid  ;  and  that  the  said  M.  D. 
the  said  goods  and  chattels  then  and  there  had  and  lawfully  de- 
tained in  his  custody  for  the  cause  aforesaid.  And  the  jurors, 
&c.,  do  further  present,  that  N.  W.,  late  of,  &c.,  afterwards,  to 
wit,  on,  &c.,  with  force  and  arms,  at,  &c.,  aforesaid,  the  said 
goods  and  chattels  so  as  aforesaid  by  the  said  M.  D.  taken  and 
distrained,  and  in  the  custody  of  him  the  said  M.  D.  then  and 
there  lawfully  being,  from  and  out  of  the  custody  and  against  the 
will  of  him  the  said  M.  D.  then  and  there  unlawfully  and  in- 
juriously did  rescue,  take,  and  carry  away  (the  said  sum  of  five 
pounds  for  the  rent  in  arrear  as  aforesaid  being  due,  nor  any  part 
thereof  being  then  paid),  against,  &c.  (Conclude  as  in  bookie 
chapter  3.) 

(878)  Prison  breacL(c) 

That  on,  &c.,  at  the  district  aforesaid,  B.  P.,  Esq.,  judge  of  the 
District  Court  of  the  said    United  States,  issued    his  warrant 

(a)  Dickinson's  Q.  S.  6th  ed.  370. 

'  The  civil  remedy  by  2  Wra.  &  Mary  (sess.  1,  c.  5,  s.  4),  whereby  treble  dam- 
ages and  costs  are  recoverable  for  pound  breach  or  rescue  of  goods  distrained, 
is  the  usual  remedy  resorted  to,  but  nevertheless,  an  indictment  will  lie  at  all 
events,  if*  breach  of  the  peace  occurs. 

(c)  U.  S.  V.  Eyerman,  U.  S.  Circuit  Court  for  Pennsylvania,  1799.  Tlie  bill 
was  drawn  by  Mr.  Rawle,  then  district  attorney,  and  was  sustained  aAer  a  ver- 
dict of  guilty. 
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under  his  hand  and  seal  to  W.  N.,  Esq.,  marshal  of  the  said  dis- 
tricti  directed,  and  the  said  warrant  to  the  said  marshal  then  and 
there  delivered,  wherein  and  whereby  the  said  marshal  was  di- 
rected that  he  take  the  body  of  J.  E.,  late  of  Northampton 
County,  in  the  same  district,  yeoman,  and  bring  him  before  the 
said  B.  P.,  to  find  sufficient  sureties  for  his  the  said  J.  E.'s  per- 
sonal appearance  at  the  Circuit  Court  of  the  said  United  States 
for  the  middle  circuit  and  district  aforesaid,  at  the  then  next 
stated  session  thereof,  to  be  holden  at  Philadelphia,  on,  &c.,  to 
answer  a  charge  of  being  concerned  in  an  unlawful  combination 
and  conspiracy  to  impede  the  operation  of  a  law  of  the  said 
United  States,  entitled  "  An  act  to  lay  and  collect  a  direct  tax 
within  the  United  States,"  and  to  such  other  matters  as  should 
in  behalf  of  the  said  United  States  be  then  and  there  objected 
against   him,  and  further  to  be  dealt  with  according  to  law. 
Which  said  W.  N.,  the  marshal  aforesaid,  afterwards,  that  is  to 
say,  on  the  seventh  day  of  March,  in  the  year  aforesaid,  at  the 
district  aforesaid,  by  virtue  of  the  said  warrant,  did  arrest  and 
take  him  the  said  J.  E.,  and  him  the  said  J.  E.  in  his  custody,  by 
virtue  of  the  said  warrant,  then  and  there  had.     And  the  grand 
inquest  aforesaid,  upon  their  respective  oaths  and  affirmations, 
do  further  present,  that  the  said  J.  E.,  on,  &c.,  at  the  district 
aforesaid,  so  being  in  the  lawful  custody  of  him  the  said  W.  N., 
Esq.,  marshal  aforesaid,  with  force  and  arms,  and  against  the 
will  of  the  said  W.  N.,  prison  did  break,  and  out  of  the  said  cus- 
tody of  the  said  W.  N.,  the  said  marshal,  did  liberate  himself 
and  go  at  large,  in  contempt  of  the  said  United  States  and  the 
laws  thereof,  and  the  administration  of  justice  therein,  to  the  evil 
example,  &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chap- 
ter  3.) 

(879)  Assault  on  a  constakle^  ^c. 

That  A.  B.,  on,  &c.,in  and  upon  one  E.  F.  (then  being  one  Of 

the  constables  of  the  said  parish  of  C,  in  the  said  County  of  D.,(i) 

in  the  peace  of  God  and  the  said,  &c.,  and  in  the  due  execution 

of  his  said  office  then  and  there  also'being)  did  make  an  assault, 

(rf)  See  State  v.  Downer,  S  Vt.  424. 

This  is  a  safficient  allegation  that  he  was  a  constable  (Stark.  C.  P.  17S,  179, 
187, 188)  ;  and  the  allegation  would  be  satisfied  by  evidence  that  he  acted  as 
such.    Gordon's  case,  Leach,  681 ;  4  T.  R.  866 ;  6  T.  R.  607  ;  3  T.  K.  632. 
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and  him  the  said  E.  F.  then  and  there  did  beat,  wonnd,  and  ill- 
treat,  so  that  bis  life  was  greatly  despaired  of,  and  other  wrongs, 

(Add  a  count  far  a  common  assault.) 

(880)  Another  form  for  8ame.{e) 

That  R.  W.,  late  of,  &c.,  on,  &c.,  with  force,  and  arms,  at,  &c-, 
an  assault  did  make  upon  J.  K.,  of,  &c.,  then  and  ever  since  a 
constable  of  said  town,  &c.,  legally  aathorized  and  duly  qualified 
to  discharge  and  perform  the  duties  of  said  office,  and  being  then 
and  there  in  the  due  and  legal  execution  of  the  same,  and  him 
the  said  J.  K.  did  then  and  there  beat,  abuse,  and  ill-treat,  and  in 
the  due  and  lawful  execution  of  said  office  did  then  and  there 
unlawfully  and  knowingly  obstruct,  hinder,  resist,  and  abuse,  by 
assaulting,  beating,  threatening,  pushing,  and  refusing  to  submit 
to  the  lawful  authority  of  him  the  said  K.,  so  as  aforesaid  then 
and  there  in  the  lawful  execution  of  his  said  office,  against,  &a, 
of  evil  example,  &c.,  and  contrary,  &tc,  {Conclude  as  in  book  1, 
chapter  3.) 

(881)  Second  count.  Averring  arrest  of  defendant  hy  said  constable^ 
^c,  and  proceedings  before  a  justice  ofthepeace^  upon  whidi 
defendant  was  committed  in  default  of  bailj  charging  restst- 
ance  hy  defendant  to  the  officer  when  detaining  him  in  custody. 

That  on,  &c.,  the  said  R.  W.,  together  with  J.  B.,  C.  L.  B., 
and  H  H.,  at,  &c.,  were  by  J.  K.,  of  the  said  town  of  New  Haven, 
then  and  ever  since  a  constable  of  said  town  of  New  Haven, 
legally  authorized  and  duly  qualified  to  execute  and  perform  the 
duties  of  said  office,  at  said  town  of  New  Haven,  and  within 
the  precincts  of  the  said  K.,  constable  as  aforesaid,  lawfully  ar- 
rested and  brought  before  T.  B.,  Esq.,  then  and  ever  since  a  jas- 
tice  of  the  peace  for  New  Haven  County,  duly  qualified  and 
sworn,  residing  in  said  town  of  New  Haven,  at  his  office  in  said 
town  of  New  Haven,  by  virtue  of  a  warrant  then  in  the  hands  of 
said  K.,  issued  by  the  said  T.  B.,  Esq.,  as  such  justice,  on  the 
complaint  of  J.  C.  H.,  Esq.,  of  said  town  of  New  Haven,  then 

(e)  This  indictment  was  prepared  by  Mr.  Eimberly,  State's  attomej  in  New 
Haven,  in  1837,  and  was  sustained  by  the  court  on  motion  for  arrest  of  judg" 
ment     See,  for  other  forms  for  same,  post,  S82,  &c. 
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and  there  a  grand  juror  of  said  town,  charging  them  the  said  R. 
W^  J.  B.,  C.  L.  B.,  and  H.  H.,  with  the  crime  of  theft,  to  wit,  at 
New  Haven  aforesaid,  which  warrant  was  directed  to  the  eheriff 
of  New  Haven  County,  or  his  deputy,  or  either  of  the  constables 
of  the  town  of  New  Haven,  in  said  county,  commanding  them 
to  arrest  the  bodies  of  the  said  B.  W.,  J.  B.,  C.  L.  B.,  and  H.  H., 
and  them  forthwith  have  before  the  said  T.  B.,  Esq.,  a  justice  of 
the  peace  for  said  county,  or  some  other  justice  of  the  peace  for 
said  county,  in  said  town  of  New  Haven,  to  answer  to  the 
charges  alleged  against  them  in  the  complaint  aforesaid,  of  the 
said  J.  C.  H.,  grand  juror  as  aforesaid,  and  be  dealt  with  therein 
as  the  law  directs ;  and  the  said  R.  W.,  J.  B.,  C.  L.  B.,  and  H. 
H.,  were  then  and  there,  by  the  said  J.  K.,  as  constable  as  afore- 
said, and  in  the  due  execution  of  his  said  office,  by  virtue  of  said 
warrant,  detained  and  held  in  custody  before  said  Justice  B.,  to 
wit,  at  New  Haven  aforesaid,  whilst  holding  a  Justice  Court  for 
the  eiamination  and  trial  upon  the  charge  aforesaid,  and  the  said 
T.  B.,  Esq.,  .so  holding  a  Justice  Court  as  aforesaid,  for  the  pur- 
poses aforesaid,  having  inquired  into  the  allegations  contained  in 
said  complaint,  and  finding  it  necessary  to  adjourn  said  trial  to 
a  fntnre  time,  did  thereupon  consider  and  order  that  they  the 
said  B.  W.,  J.  B.,  C.  L.  B.,  and  H.  H.,  should  become  bound, 
each  of  them,  with  surety  in  a  recognizance  in  the  sum  of  sev- 
enty-five dollars  each  to  the  treasurer  of  the  County  of  New 
Haven,  that  they  should  respectively  appear  before  him  the  said 
Justice  B.,  on  the,  &c.,  to  which  time  said  trial  was  by  said  jus- 
tice adjourned,  then  and  there  to  answer  to  said  coniplaint,  and 
in  default  thereof  to  be  committed  to  the  New  Haven  County 
jail ;  and  the  said  W.,  B.,  B.,  and  H.,  having  neglected  and  re- 
fused to  become  bound,  and  while  so  in  the  custody  of  the  said 
K.,as  constable  as  aforesaid,  and  while  the  said  K.  was  so  in  the 
execution  of  his  said  office  as  constable  as  aforesaid,  endeavoring 
to  hold  and. detain  them,  and  preparing  to  commit  them  to  the 
keeper  of  the  jail  in  said  connty,  in  compliance  with  the  order 
of  said  court,  so  as  aforesaid  holden  by  the  said  T.  B.,  Esq.,  jus- 
tice of  the  peace  for  New  Haven  County  as  aforesaid,  the  said 
IL  W.  did  then  and  there,  with  force  and  arms,  at  the  town  of 
New  Haven  aforesaid,  well  knowing  all  the  facts  aforesaid,  wil- 
fnlly  and  knowingly  resist,  hinder,  obstruct,  and  abuse  the  said 
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K.,  SO  a  constable  of  the  town  of  New  Haven  as  aforesaid,  and 
so  in  the  execution  of  his  said  ofEce  as  aforesaid,  by  threatening, 
assaulting,  striking,  and  pushing  him  the  said  K.<,  and  refasing 
to  submit  to  his  lawful  authority,  against,  &c.  ( Conclude  as  w 
book  1,  chapter  3.) 

(882)  Remtance  to  a  constable  employed  in  the  arrest  of  a  fugiim 
charged  with  larc€ny.{f) 

That  H.  G.  T,,  F.  S.,  W.  W.,  R  H.  S,,  and  R.  W.,  &c^  to- 

gether  with  divers  others,  to  the  number  of  fifty,  evil  disposed 
persons,  whose  names  are  to  this  inquest  as  yet  unknown,  oo, 
&c.,  at,  &c.,  with  force  and  arms,  did  unlawfully,  riotously,  and 
routously  assemble  together  to  disturb  the  peace,  and  being  so 
assembled,  in  and  upon  one  J.  S.,  then  and  there  being  one  of 
the  constables  of  the  City  of  Boston,  in  the  due  and  lawful  dis- 
charge of  the  duties  of  his  oflBice  as  constable  of  said  city,  being 
in  the  service  of  a  legal  precept  to  him  directed,  and  having  then 
and  there  lawfully  one  G.  L.,  otherwise  called  A.  M.,  in  his  cus- 
tody'as  a  prisoner,  to  be  examined  on  a  charge  of  larceny  by  the 
Police  Court  of  said  city,  according  to  a  certain  lawful  precept 
to  him  directed  and  issued  by  said  Police  Court  under  its  seal, 
upon  a  complaint  made  and  sworn  to  according  to  law,  said 
Police  Court  then  and  there  having  lawful  juris^diciion  in  the 
premises,  and  said  S.  then  and  there  being  in  the  peace  of  the 
commonwealth,  an  assault  did  make  unlawfully,  riotously,  and 
routously,  and  him  the  said  S.  did  then  and  there  unlawfally, 
riotously,  and  violently  beat,  wound,  and   ill-treat,  and  resist, 
hinder,  and  obstruct  him  in  the  discharge  of  the  duties  of  bis 
oj£ce  of  constable,  and  then  and  there  unlawfully,  riotously,  and 
routously  did  attempt  to  rescue  said  L.  from  the  custody  of  said 
S.,  and  did  then  and  there  unlawfully,  riotously,  and  routously 

(/)  For  what  purpose  the  special  matter  in  tliis  case  is  bo  elaborately  set 
out,  does  not  appear,  though  it  was  conceded  by  the  attorney-general  that  it 
need  not  have  contained  more  than  the  mere  allegation  of  a  riotous  assault  on 
an  officer  while  in  execution  of  a  legal  warrant.  .  Com.  o.  Tracy,  5  Mete.  5S6. 
It  was  held  by  the  court  that  the  averment  as  to  the  warrant,  &c.,  was  sup- 
ported by  evidence  that  the  officer  was  in  the  service  of  a  legal  precept,  and 
had  the  defendant  in  his  custody  as  a  prisoner,  to  be  examined  on  a  charge  of 
larceny  in  another  State,  and  of  being  a  fugitive  firom  justice.  See  another 
form,  ante,  879. 
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throw  a  dangerous  missile  called  a  brickbat  at  and  towards  said 
S.,  which  missile  hit  and  dangerously  wounded  one  A.  G.,  then 
and  there  being  one  of  the  watchmen  of  said  City  of  Boston, 
who  then  and  there  was  acting  as  an  assistant  of  said  S.,  con- 
stable as  aforesaid ;  and  other  wrongs  and  injuries  unlawfully, 
riotously,  and  routously  did  and  committed,  &c. 

(883)  Mesistanee  to  a  peace-officer  in  the  performance  of  his  duties; 

form  used  in  Boston. 

That  A.  B.,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arras,  in  and 
upon  one  then  and  there  in  the   peace  of  said  common- 

wealth being,  an  assault  did  make,  he  the  said  also  then 

and  there  being  a  peace-olEcer,  called  and  then  and  there 

also  being  in  the  due  and  lawful  discharge  of  his  duties  as  such 
officer.  And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do 
say  and  present,  that  the  said  at  Boston  aforesaid,  on  the 

said         day  of  said  with  force  and  arms,  assaulted  the  said 

as  such  officer,  and  hindered,  resisted,  and  obstructed  him 
in  the  discharge  of  his  lawful  duties,  in  manner  and  form  afore- 
said, against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(884)  Resisting  constable^  while  serving  State  warranty  under  Ohio 

statute. 

That  William  B.  Smith,  of  the  township  of  Rockport,  in  the 
County  of  Cuyahoga  aforesaid,  on  the  nineteenth  day  of  Feb- 
roary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
forty-nine,  was  a  justice  of  the  peace  in  and  for  the  township  of 
Rockport,  in  the  county  aforesaid,  and  that  the  said  William  B. 
Smith,  as  such  justice  of  the  peace,  then  and  there,  on  the  said 
nineteenth  day  of  February,  in  the  year  aforesaid,  issued  a  cer- 
tain warrant  directed  to  any  constable  of  said  county,  and  which 
said  warrant  was  in  the  words  and  figures  following,  that  is  to 
say :  «  The  State  of  Ohio,  Cuyahoga  County,  ss  :  To  any  Con- 
stable of  said  County,  Greeting :  Whereas,  complaint  upon  oath 
by  B.  S.  has  this  day  been  made  before  me,  Wm.  B.  Smith,  a 
justice  of  the  peace  in  and  for  the  said  county,  that  on  the  29th 
day  of  January,  A.  D.  1849,  at  Rockport,  in  the  said  county,  A. 
B.  did  make  threats  of  personal  injury  and  violence  to  him  the 
said  B.  S.,  and  that  the  said  B.  S.  has  just  cause  to  fear,  and 
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does  fear,  that  he  the  said  A.  B.  will  injure  his  person  or  property 
by  violence  to  the  same  :  Therefore,  in  the  name  of  the  State  q{ 
Ohio,  I  command  you  that  you  take  the  said  A.  B^  if  he  be 
found  in  your  county,  or  if  he  shall  have  fled  that  yon  pursne 
after  the  said  A.  B.,  into  any  other  county  in  this  State,  and 
take  and  safely  keep  the  said  A.  B.,  so  that  you  have  him  forth- 
with before  me  or  some  other  justice  of  the  peace  of  the  said 
county,  to  answer  to  the  said  complaint,  and  to  be  dealt  vrith 
accord'ng  to  law.  Given  under  my  hand  and  seal  this  19th  day 
of  February,  A.  D.  1849.  Wm.  B.  Smith,   |-g^^ , 

Justice  of  the  Peace." 
and  that  the  warrant  aforesaid,  so  issued  as  aforesaid,  was  on 
the  nineteenth  day  of  February,  in  the  year  aforesaid,  delivered 
to  one  M.  N.,  a  constable  in  and  for  the  said  township  of  Rock- 
port,  in  the  county  aforesaid,  legally  authorized  and  duly  quali- 
fied as  such  constable,  to  be  executed  by  him  the  said  M.  N.,  as 
such  constable,  upon  the  body  of  the  said  A.  B.,  according  to 
the  command  of   said  warrant,  and  that  in  obedience  to  the 
command  of  said  warrant,  so  issued  as  aforesaid,  the  said  M. 
N.,  as  such  constable  as  aforesaid,  did  afterwards,  to  wit,  on  the 
said  nineteenth  day  of  February,  in  the  year  aforesaid,  in  the 
township  aforesaid,  in  the  county  aforesaid,  proceed  to  execnfe 
said  warrant,  by  taking  the  body  of  the  said  A.  B.,  according 
to  the  command  of  said  warrant,  and  that  the  said  A.  B.  tbeo 
and  there  unlawfully,  wilfully,  and  knowingly  did  assault,  beat 
abuse,  and  resist  the  said  M.  N.,  so  being  then  and  there  in  the 
execution  of  his  said  office  of  constable  as  aforesaid,  to  wit,  be- 
ing then  and  there  in  the  execution  of  said  warrant  as  afore- 
said,(a)  he,  the  said  A.  B.,  then  and  there  well  knowing  the  said 
M.  N.  to  be  such  constable  as  aforesaid,  and  that  the  said  M.  N. 
then  and  there  was  acting,  and  then  and  there  claimed  to  act,  as 
such  constable  in  the  execution  of  his  said  office.      ( Conclude  as 
in  book  1,  chapter  3.) 

(a)  S.  J.  Noble,  Pros.  Atty.  P.  Bliss,  P.  J.  Conviction  and  sentence.  A 
part  of  the  original,  setting  out  the  indorsement  on  the  warrant,  is  here  omitted. 
The  part  from  (o)  to  the  close  is  added.  23  Ohio  R.  171;  Warren's  C.L. 
76. 
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(885)  Eenstance  to  the  marshal  of  the  United  States  in  the  service 
of  a  torit  of  arrest.(g) 

That  heretofore,  to  wit,  on,  &c.,  a  certain  judicial  writ  of  arrest, 
directed  to  the  marshal  of  the  said  District  of  Pennsylvania, 
was  duly  awarded  and  issued  by  and  out  of  the  District  Court 
of  the  United  States  in  and  for  the  said  District  of  Pennsyl- 
vania, in  a  certain  cause,  civil  and  maritime,  between  G.  O.,  A 
W.,  A.  R.,  and  D.  C,  libellants,  and  E.  S.  and  E.  W.,  surviving 
execotrixes  of  D.  R.,  Esq.,  deceased,  respondents,  which  said 
judicial  writ  of  arrest  was  duly  delivered  to  J.  S.,  Esq.,  an  officer 
of  the  said  United  States,  to  wit,  marshal  of  the  said  District 
of  Pennsylvania,  at  Philadelphia,  in  the  district  aforesaid,  on  the 
said  in   the  year  aforesaid,  and  Wlas  of  the  purport  and 

effect  following,  that  is  to  say  : 

«  United  States,  \ 

District  of  Pennsylvania,  J  set. : 

rS       1   "  Richard  Peters,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the  District  of  Pennsyl- 
vania, to  the  Marshal  of  the  same  district. 
Greeting : 

"  Whereas,  heretofore,  to  wit,  on,  &c.,  it  was  adjudged,  ordered, 
and  decreed  in  a  certain  cause,  civil  and  maritime,  then  de- 
pending in  this  court  between  G.  O.,  A.  W.,  A,  R.,  and  D.  C, 
libellants,  and  E.  S.  and  E.  W.,  surviving  executrixes  of  D.  R., 
Esq.,  deceased,  respondents,  that  the  certificates  in  the  libel  in 
the  said  court  filed,  mentioned,  should  be  transferred  and  de- 
livered, and  the  interest  moneys  paid  over  by  the  said  respond- 
ents to  the  said  libellants,  in  execution  of  the  judgment  and 
decree  of  the  Court  of  Appeals,  as  stated  in  the  proceedings  in 
the  said  cause,  with  costs ;  provided,  however,  that  the  bond  of 
indemnity  should  be  cancelled  or  delivered  to  the' said  respond- 
ents on  their  compliance  with  the  said  decree : 

"  Therefore,  you  are  hereby  commanded,  in  the  name  and  by 
the  authority  of  the  United  States,  that  you  forthwith  attach  i 

and  arrest  the  bodies  of  the  said  respondents,  E.  S.  and  E.  W.,  i 

ig)  This  indictment,  which  was  incident  to  a  serious  collision  between  the  i 

aathorities  of  the  United  States  and  of  the  State  of  Pennsylvania,  bears  the  name  i 
of  Mr.  A.  J.  DaUas.    See  generaUy  U.  S.  v.  Tinklepaugh,  3  Blatch.  C.  C.  425. 
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and  them  so  attached  and  arrested,  to  keep  and  detain  under 
safe  and  secure  arrest  until  they  shall  in  all  things  comply  with 
and  perform  the  final  sentence  or  decree  pronounced  in  this  cause 
on  the  said 

"  Given  under  my  hand  and  the  seal  of  the  District  CSonrt, 
at  Philadelphia,  this  and  in  the  year  of  the 

independence  of  the  said  United  States. 

"  R.  P." 

«  S.  D.  C,  Clerk  Dist.  Court" 
And  the  grand  inquest  aforesaid  do  farther  present,  that  the 
said  judicial  writ  of  arrest  being  duly  awarded,  issued,  and  de- 
livered as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  the 
said  district,  the  said  J.  S.  then  and  there  being  an  officer  of  the 
said  United  States,  to  wit,  marshal  of  the  district  aforesaid,  at- 
tempted to  serve  and  execute  the  said  writ  of  arrest  in  raacner 
and  form  as  he  was  therein  commanded ;  and  that  M .  B.,  late  of 
the  said  district,  esquire,  J.  A.,  late  of  the  said  district,  yeoman, 
W.  C,  late  of  the  said  district,  yeoman,  C.  W.,  late  of  the  said 
district,  yeoman,  S.  W.,  late  of  the  said  district,  yeoman,  A.  0., 
late  of  the  said  district,  yeoman,  D.  P.,  late  of  the  said  district, 
yeoman,  C.  H.,  late  of  the  said  district,  yeoman,  and  J.  E.,  late 
of  the  said  district,  yeoman,  with  divers  other  persons  to  the  said 
grand  inquest  unknown,  being  then  and  there  well  and  traiy  in- 
formed of  the  premises,  then  and  there,  with  force  and  arras,  did 
knowingly,  wilfully,  and  unlawfully  obstruct,  resist,  and  oppose 
the  said  J.  S.,  then  and  there  being  an  officer  of  the  said  United 
States  as  aforesaid,  to  wit,  marshal  of  the  said  district,  in  at- 
tempting as  aforesaid  then  and  there  to  serve  and  execute  the 
said  judicial  writ  of  arrest  in  manner  and  form  as  he  was  therein 
commanded,  to  the  great  damage  of  the  said  J.  S.,  to  the  great 
hinderance  and  obstruction  of  justice,  to  the  evil  example,  kc^ 
against,  &c.,  ahd  against,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 
(^Add  second  count  for  assault  on  same.} 

(886)  Refusal  to  aid  a  constable  in  the  service  of  a  capias  ad 
respondendum  issued  by  a  justice  of  the  peace,(h) 

That  D.  P.,  then  and  there  being  one  of  the  justices  of  the 
peace  in  and  for  the   County  of    Bucks,  duly  commissioned, 
(h)  Comfort  V.  Com.,  5  Whart  487.    There  was  a  refusal  to  arrest  judgment 
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qaalifiedy  and  empowered  to  perform  the  duties  of  that  office, 
and  being  so  commissioned,  qualified,  and  empowered,  did,  on, 
&c^  at,  &c^  then  and  there  make  his  certain  writ  in  writing  un- 
der his  hand  and  seal,  directed  to  the  constable  of  the  borough 
of  Newhope,  or  to  the  next  constable  of  the  said  county  most 
coDvenient  to  the  defendant,  in  the  county  aforesaid  ;  by  which 
said  writ  the  constable  aforesaid  was  commanded  to  take  J.  H., 
of  Solesbury  township,  in  the  said  county,  and  bring  him  be- 
fore the  subscriber,  a  justice  of  the  peace  of  said  county,  forth- 
with on  the  service  thereof,  to  answer  L.  S.  in  a  plea  of  debt 
not  exceeding  one  hundred  dollars,  and  that  should  be  his  war- 
rant; which  said  writ  was  afterwards,  to  wit,  on,  &c.,  delivered 
to  one  S.  H.  P.,  town  constable  of  the  borough  of  Newhope  in 
the  said  county,  duly  elected,  appointed,  and  qualified  to  perform 
the  dnties  of  that  office,  to  be  by  him  executed  in  due  form  of 
law,  and  that  the  said  S.  H.  P.,  so  being  town   constable  as 
aforesaid,  afterwards,  to  wit,  on,  &c.,  by  virtue  of  the  said  writ, 
did  then  and  there,  at  the  county  aforesaid,  and  within  the  juris- 
diction of  this  court,  take  and  arrest  the  said  J.  H.,  and  him  the 
said  J.  H.  the  said  S.  H,  P.  in  his  custody,  by  virtue  of  the  said 
writ  then  and  there  had,  and  that  the  said  J.  H.  did  then  and 
there,  at  the  county  aforesaid,  on  the  day  and  year  last  aforesaid, 
with  force  and  arms,  violently,  forcibly,  and  unlawfully  resist  and 
obstraci  the  said  S.  H.  P.  in  the  execution  of  his  said  office,  and 
attempt  to  escape  from  his  lawful  custody  and  go  at  large,  con- 
trary to  the  will  of  the  said   S.  H.  P.,  and  that  he,  the  said  S. 
H.  P.,*  being  such  town  constable  as  aforesaid,  thereupon  did 
then  and  there,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  in  his  proper 
person  apply  to  J.  C,  E.  C,  J.  K.,  T.  K.,  and  W.  K.  Jr.,  all  late 
of  the  township  of  Solesbury,  in  the  said  county,  yeomen,  and 
they  the  said  J.  C,  E.  C,  J.  K.,  T.  K.,  and  W.  K.  Jr.,  all  being 
then  and  there  present,  and  in  the  name  of  the  Commonwealth 
of  Pennsylvania  did  then  and  there,  on  the  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  charge  and  require  them,  the 
said  J.  C,  E.  C,  J.  K.,  T.  K.,  and  W.  K.  Jr.,  to  aid  and  assist 
him  in  the  preservation  of  the  peace  of  the  said  commonwealth, 

on  this  indictment  in  the  Quarter  Sessions  of  Bucks  County,  and  an  affirmance 
of  the  judgment  in  the  Supreme  Court 
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and  for  the  securing  the  said  J.  H.,  and  for  preventing  the  said 
J.  H.  from  effecting  his  escape  from  and  out  of  the  lawful  cnstody 
of  him  the  said  S.  H.  P. ;  he  the  said  S.  H.  P.  being  then  and 
there  such  town  constable  as  aforesaid,  in  the  due  execution  of 
his  said  office,  in  conveying  the  said  J.  H.  before  the  said  justice 
of  the  peace,  to  be  dealt  with  according  to  law.  Yet  the  said 
J.  C,  E.  a,  J.  K.,  T.  K.,  and  W.  K.  Jr.,  all  being  then  and  there 
duly  informed  that  the  said  S.  H.  P.  was  such  town  constable 
as  aforesaid,  and  well  knowing  the  same,  and  that  he  the  said 
S.  H.  P.  was  in  the  due  execution  of  his  said  office,  and  not  re- 
garding their  duty  in  that  respect,  to  wit,  on  the  day  and  year 
last  aforesaid,  to  wit,  at  the  county  aforesaid,  and  within  the 
jurisdiction  of  the  court,  with  force  and  arms,  unlawfully,  ob- 
stinately, and  contemptuously  did  neglect  and  refuse  to  aid  and 
assist  him,  the  said  S.  H.  P.,  for  the  purpose  and  on  the  occasion 
aforesaid,  in  the  nianner  they,  the  said  J.  C,  E.  C,  J.  K^  T.  K^ 
and  W.  K.  Jr.,  were  charged  and  required  to  do  as  aforesaid,  or 
in  any  other  manner  whatever,  contrary  to  their  duty  in  that  he- 
half;  whereby  the  said  J.  H.  did  then  and  tiiere,  to  wit,  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  and 
within  the  jurisdiction  of  this  court,  effect  his  escape  &om  and 
out  of  the  lawful  custody  of  him  the  said  S.  H.  P.,  and  against 
the  will  of  the  said  S.  H.  P.,  he  the  said  S.  H.  P.  being  then  and 
there  such  town  constable  as  aforesaid,  and  in  the  due  execution 
of  his  said  office,  and  did  go  at  large  in  manifest  contempt  of 
our  said  commonwealth  and  her  laws ;  to  the  great  hinderanceof 
justice,  the  evil  example,  &c.,  contrary,  &c.,  and  against,  &c 
( Conclude  as  in  book  1,  chapter  3.) 

(887)  Assault  with  intention  to  obstruct  the  apprehension  of  a  partji 
charged  with  an  offence,{i) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  at,  &Cm 
in  and  upon  one  C.  D.,  a  subject  of  our  said  lady  the  queen  then 

(i)  Dickinson's  Q.  S.  6th  ed.  323.  The  following  count,  which  formed  the 
fourth  in  R.  v.  Fraser  (1  Mood.  C.  C.  419),  will  (though  for  cutting  and  wound- 
ing) be  useful  for  framing  indictments  for  common  assaults,  with  intent  to 
obstruct  arrest :  — 

"  In  and  upon  said  J.  C,  in  the  peace  of  God  and  oiir  said  ladj  the  queen 
then  and  there  being,  unlawfully,  &c.,  did  make  an  assault,  and  then  and  there 
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and  there  being,  wilfully  and  nnlawfnUy  did  make  an  assanlt, 
and  him  the  said  C.  D.  did  then  and  there  beat,  wound,  and  ill- 
treat,  with  intent  in  so  doing  wilfully  and  unlawfully  to  obstruct, 
resist,  and  prevent  the  lawful  apprehension  and  detention  of  him 
the  said  A.  B.  for  a  certain  offence,  to  wit,  for,  Sec  {here  state  the 
offence  with  which  the  defendant  was  charged)^  for  which  said  of- 
fence, he  the  said  A.  B.  was  then  and  there  liable  by  law  to  be  ap- 
prehended, imprisoned,  and  detained,  against,  &c.,  and  against, 
&C.    ( Conclude  as  in  book  1,  chapter  3.) 

And  the  jurors,  &c.,  that  the  said  A.  B.  heretofore,  to  wit,  on 
&&,  aforesaid,  with  force  and  arms,  at,  &c.,  aforesaid,  in  and 
upon  the  said  C.  D.  wilfully  and  unlawfully  did  make  an  assault, 
and  him  the  said  C.  D.  did  then  and  there  beat,  wound,  and  ill- 
treat,  with  intent  in  so  doing  wilfully  and  unlawfully  to  obstruct, 
resist,  and  prevent  the  lawful  apprehension  and  detention  of  him 
the  said  A.  B.  for  a  certain  offence,  before  then  committed,  to 
wit,  at,  &c.,  aforesaid,  for  the  committing  of  which  said  last 
mentioned  offence  he  the  said  A.  B.  was  then  and  there  liable 
by  law  to  be  apprehended,  imprisoned,  and  detained,  against,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(Add  a  count  for  common  assault.) 

(888)  Assault  an  a  depvty-gaoler  in  the  execution  of  his  office.(j) 

That  A.  B.,  late  of  the  Castle  of  Lancaster,  in  the  County  of 
Lancaster,  laborer,  on  with  force  and  arms,  at  the  Castle  of 

Lancaster,  at  Lancaster  aforesaid,  in  the  said  county,  in  and 
upon  one  J.  C,  then  and  there  being  deputy-keeper  of  his  maj- 
esty's gaol  of  the  Castle  of  Lancaster,  and  having  the  custody  of 
divers  persons  confined  in  the  said  gaol,  and  then  and  there 
being  in  the  due  execution  of  his  said  duty  and  office  of  deputy- 

unlawfully,  &c.,  did  cut  and  wound  said  J.  C.  in  and  upon  tho  head  and  face 
of  said  J.  C<,  with  intent  to  resist  and  prevent  the  lawful  apprehension  and 
detainer  of  him  the  said  M.  F.,  for  a  certain  oifence  by  him  committed,  for 
which  he  the  said  M.  F.  wa«  then  and  there  liable  by  law  to  be  apprehended 
and  detained,  that  is  to  say,  for  then  and  there  wilfully  and  maliciously  commit- 
ting damages  and  injury  upon  certain  plants  and  roots  then  and  there  growing 
in  a  certain  garden  of  and  belonging  to  H.  L,  there  situate,  against  the  statute, 
&c^  and  against  the  peace,  &c." 

(j)  Stark.  C.  P.  430. 
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keeper  as  aforesaid,  did  make  an  assault,  and  him  the  said  J.  C. 
did  beat,  braise,  wound,  and  ill-treat,  so  that  his  life  then  and 
there  was  greatly  despaired  of,  and  other  wrongs  to  the  said  J. 
C.  then  and  there  did,  to  the  great  damage  of  the  said  J.  C,  and 
against,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 
{Add  a  count  for  a  common  assault) 

(889)  Resisting  a  sheriff  in  execution  of  his  office.     First  count, 

assault  on  sheriffs  at  common  law.{k) 

That  W.  P.  H.,  on,  &a,  at,  &c.,  with  force  and  arms,  in  and 
upon  one  A.  S.,  in  the  peace  of  God  and  of  this  State  then  and 
there  being,  and  then  being  sheriff  of  said  County  of  Addison, 
and  in  the  due  execution  of  his  said  office,  then  and  there  did 
make  an  assault,  and  him  the  said  A.  S.,  so  being  in  the  doe 
execution  of  his  said  office  aforesaid,  then  and  there  did  hinder 
and  impede,  and  then  and  there  did  beat,  wound,  and  ill-treat, 
and  other  wrongs  to  the  said  A.  S.  then  and  there  did,  to  the 
great  damage  of  the  said  A.  S.,  and  against,  &c.  ( Conclude  as 
in  book  1,  chapter  3.) 

(890)  Second  count.     The  same  under  statute,  speciaJly  setting  out 

the  execution  which  the  sheriff  uas  serving,  /c. 

That  the  said  W.  P.  H.,  at,  &c.,  aforesaid,  on,  &c.,  with  force 
and  arms,  wilfully  and  knowingly  did  impede  and  hinder  a  civil 
officer,  under  the  authority  of  this  State,  in  the  execution  of  bis 
office,  to  wit,  A.  S.,  sheriff  of  the  County  of  Addison  aforesaid, 
in  the  peace  of  God  and  this  State  then  and  there  being,  in  then 
and  there  serving,  and  attempting  to  serve  and  execute,  a  legal 
writ  of  execution^  to  wit,  a  pluries  writ  of  execution,  regularly 
issued  on  a  judgment  rendered  by  the  Honorable  County  Coart, 
in  and  for  said  County  of  Addison,  at  a  term  of  said  coart 
begun  and  holden  at  Middlebury,  in  and  for  said  County  of 
Addison,  on,  &c.,  said  execution  dated,  &c.,  and  signed  by  S.  S., 
clerk  of  said  court,  and  directed  to  any  sheriff  or  constable  in 
the  State,  and  made  returnable  in  sixty  days  from  the  date 
thereof,  whereby,  after  reciting  that  H.  G.  of  said  Middlebury, 
by  the  consideration  of  the  County  Court  begun  and  holden  at 

(k)  State  V.  Hooker,  17  Vt  281.     Thia,  with  a  count  for  common  assault 
and  battery,  was  considered  by  the  Supreme  Court  as  well  pleaded. 
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Middlebary,  in  and  for  said  County  of  Addison,  on,  &c.,  recov- 
eied  judgment  against  the  said  W.  P.  H.  and  one  C.  H.  in  an 
action  of  trespass  (the  cause  of  which  action  it  was  adjudged 
by  said  court  arose  from  the  wilful  and  malicious  act  of  the 
defendants),  in  the  sum  of  three  hundred  and  forty-one  dollars 
and  fifty-six  cents  damages,  and  for  the  sum  of  thirty-two  dol- 
lars and  seventy  cents  costs  of  suit,  whereof  execution  remains 
to  be  done  for  the  sum  of  three  hundred  and  seven  dollars  and 
seventy  cents,  said  officer  as  often  before  commanded,  is  there- 
fore, by  virtue  of  said  writ  of  execution,  by  the  authority  of  the 
State  of  V*rmont,  commanded  to  cause  to  be  levied  of  the 
goods,  chattels,  or  estate  of  the  said  W.  P.  H.  and  C.  H.,  said 
sum  of  three  hundred  and  seven  dollars  and  seventy  cents,  with 
twenty-five  cents  more  for  said  writ  of  execution  and  fifty  cents 
for  two  others,  and  for  want  of  the  goods  and  chattels  of  said 
W.  P.  H.*  and  C.  H.,  shown  or  to  be  found  by  said  officer  within 
his  precinct,  commanding  him  to  take  the  bodies  of  said  W.  P.  H. 
and  C.  H.,  and  them  commit  to  the  keeper  of  the  common  jail 
of  Middlebury,  in  said  county,  within  said  prison,  which  said 
writ  of  execution  so  duly  issued  as  aforesaid,  in  full  life,  and  in 
no  way  satisfied,  paid,  or  discharged,  was  on,  &e.,  delivered  to 
Baid  A.  S.,  sheriff  as  aforesaid,  to  serve  and  return,  and  after- 
wards, to  wit,  on,  &c.,  at  Middlebury  aforesaid,  the  said  A.  S. 
then  being  sheriff  as  aforesaid,  for  want  of  the  goods,  chattels,  or 
lands  of  the  said  W.  P.  H.  and  C.  H.,  shown  him  or  to  be  found 
within  his  precinct  whereon  to  levy  said  writ  of  execution,  at- 
tempted to  serve  and  execute  said  writ  of  execution  as  he  was 
therein  commanded,  by  arresting  the  body  of  said  W.  P.  H.;  and 
the  said  W.  P.  H.,  then  and  there  unlawfully  and  wickedly  in- 
tending to  impede  and  binder  the  said  A.  S.  in  the  execution  of 
his  said  office,  and  well  knowing  that  said  A.  S.  was  sheriff  of 
the  County  of  Addison  as  aforesaid,  and  that  said  A.  S.  then 
and  there  had  said  writ  of  execution  so  duly  issued  and  in  full 
force  as  aforesaid  to  serve  and  execute,  and  was  then  and  there 
attempting  to  serve  and  execute  said  writ  of  execution,  did,  with 
force  and  arms,  then  and  there  impede  and  hinder  the  said  A.  S., 
sheriff  as  aforesaid,  in  attempting  to  serve  and  execute  said  writ 
of  execution,  in  the  execution  of  his  said  office,  by  beating  and 
bruising  the  said  A.  S.  with  a  large  and  heavy  bludgeon  on  his 
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bead,  shoulders,  and  arms,  to  the  great  damage  of  the  said  A. 
8.,  to  the  great  binderance  and  obstruction  of  justice,  and  con- 
trary, &c.,  and  against,  &c.     ( Comcltide  as  in  book  1,  chapter  3w) 

(891)  AssatUt  on  police  officer  of  the  City  of  Bostan.(l) 

That,  &a,  on,  &c.,  at,  &c.,  with  force  and  arms,  in  and  upon 
one  G.  L.  an  assault  did  make,  said  L.  then  and  there  being  a 
police  officer  of  the  City  of  Boston,  and  then  and  there  being 
in  the  lawful  discharge  of  his  duty  as  such  police  officer,  and 
him  then  and  there  did  beat,  wound,  bruise,  and  evil  treat,  and 
did  then  and  there  obstruct,  hinder,  and  oppose  said  G.  L.  in 
the  discharge  of  his  duty  as  said  police  officer,  and  which  be  t)ie 
said  G.  L.  was  then  and  there  attempting  lawfully  to  perform, 
against,  &a     ( Conclude  as  in  book  1,  chapter  3.) 

(892)  Assaulting  a  person  specially  deputized  by  a  justice  of  the 
peace  to  serve  a  warrant,(m) 

That  S.  F.,  of  .in  the  county  of  yeoman,  on,  dux, 

with  force  and  arms,  at,  &c.,  in  and  upon  the  body  of  one  P. 
W.  did  make  an  assault,  he  the  said  P.  W.  being  then  and  there 
duly  and  lawfully  appointed  to  serve  and  execute  a  certain  war- 
rant, legally  issued  against  the  said  S.  F.,  and  the  said  P.  W. 
being  then  and  there  in  the  due  and  lawful  execution  of  the  said 
warrant,  and  that  he  the  said  S.  F.  him  the  said  P.  W.  did  then 

and  there  beat,  abuse,  and  ill-treat ;  and  in  the  due  and  lawful 

I 

(/)  Com.  V,  Hastings,  9  Mete.  259. 

(m)  In  this  form  there  is  no  averment  that  the  prosecntor  was  an  officer,  and 
in  the  case  for  which  it  was  drawn,  the  fact  was  that  he  was  not.  It  appeared 
that  he  was  specially  deputized  by  a  justice  to  arrest  the  defendant  for  breach 
of  the  peace.  There  was  nothing  introduced  in  the  evidence  to  show  that  the 
deputation  was  made  through  necessity,  or  that  no  regularly  constituted  officer 
was  at  the  time  accessible ;  and  the  court  held  that  under  such  circumstances, 
there  being  no  valid  appointment,  the  warrant  was  no  protection  to  the  prose- 
cutor. Whether  or  not  such  deputation  would  have  been  good  if  it  had  ap- 
peared that  there  was  no  officer  at  hand  to  have  served  the  warrant,  was 
doubted.  Com.  v.  Foster,  1  Mass.  489.  Wherever  the  prosecutor  is  a  regular 
constable,  it  is  better  specially  to  aver  the  fact ;  though  if  the  official  aggra- 
vation be  badly  pleaded,  the  whole  of  it  may  be  rejected  as  surplusage,  and  a 
verdict  sustained  on  the  mere  assault.  A  sheriff's  deputy,  however,  will  be 
protected  in  the  execution  of  his  office,  whether  he  be  formally  appointed  by 
writing  or  not  Com.  v.  Field,  13  Mass.  821. 
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exercise  of  his  said  office  did  then  and  there  nnlawfally  and 
knowingly  obstract,  hinder,  and  oppose,  and  other  wrongs  then 
and  there  did  and  committed ;  to  the  great  damage  of  the  said 
P.  W.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(893)  AMMOndting  peace  or  revenue  officers  in  the  execution  of  their 

duties, (n) 

That  A.  B.,  &c,  on,  &c.,  at,  &c.,  in  and  npon  one  J.  N.,  then 
and  there  being  a  peace-officer,  to  wit,  a  constable  {any  peace-- 
officer  or  revenue  officer^  or  any  person  actings  in  add  of  suck  officer) y 
and  then  and  there  being  in  the  dae  execation  of  his  duty  as 
mch  constable,  did  make  an  assault,  and  him  the  said  J.  N.,  so 
being  in  the  execation  of  his  daty  as  aforesaid,  then  and  there 
did  beat,  wonnd,  and  ill-treat,  and  other  wrongs  to  the  said  J.  N. 
then  and  there  did ;  to  the  great  damage  of  the  said  J.  N., 
against,  &c.,  and  against,  &a     {Conclude  as  in  book  1,  chapter 

3.) 

{Add  a  count  for  a  common  assault) 

(894)  Resisting  an  officer  of  the  customs  in  the  discharge  of  his 

dviy.{o) 

That  S.  K,  &c.,  on,  &c,  at,  &c,,  did  forcibly  resist,  prevent, 
and  impede  a  certain  J«  J.  R.  in  the  execation  of  his  duty  as  an 
officer  of  the  customs  for  the  district  aforesaid ;  he  the  said  J.  J. 
R.  being  then  and  there  an  inspector  of  said  district,  and  as 
snch  duly  appointed  and  authorized  to  seize  all  goods,  wares, 
and  merchandise  imported  into  said  district  contrary  to  law. 
And  the  said  J.  J.  R.,  being  then  and  there  in  the  peace  of  the 
United  States,  and  having  then  and  there,  in  the  due  execution 
of  his  office  as  aforesaid,  the  charge  and  possession  of  certain 
goods,  wares,  and  merchandise  on  board  of  a  certain  vessel,  to 
wit,  the  brig  **Star,*'  as  having  been  imported  into  the  United 
States  and  into  the  district  aforesaid  contrary  to  law;  he  the 

(n)  Archbold*s  C.  P.  5th  Am.  ed.  545. 

This  is  under  the  English  statute,  which  affixes  a  specific  penalty  on  *'  any 
afisanlt  upon  any  revenue  or  peace-officer  in  the  due  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such  officer." 

(o)  Under  thu  indictment  the  defendant  was  convicted  in  Philadelphia,  in 
1842. 
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said  S.  L.  did  then  and  there  forcibly  take  and  carry  away  fiom 
said  vessel,  and  from  the  possession  and  custody  of  the  said  J. 
J.  R.,  the  said  goods,  wares,  and  merchandise,  contrary,  &c^  and 
against,  &c    ( Conclude  as  in  book  1,  chapter  3.) 

That  the  said  S.  L.,  afterwards,  to  wit,  on,  &c.,  did  forcibly 
resist,  prevent,  and  impede  a  certain  J.  J.  R.,  an  oflBcer  of  the 
customs  for  the  District  of  Philadelphia,  in  the  United  States  of 
America,  he  the  said  J.  J.  R.  being  then  and  there  an  inspector 
of  said  district,  and  as  such  duly  appointed  and  authorized  to 
talce  charge  and  possession  of  ail  goods,  wares,  and  merchandise 
imported  info  said  district,  in  the  execution  of  his  duty  as  an  in- 
spector  as  aforesaid,  contrary,  &c.,  and  against,  &c.  (Qmchde 
as  in  book  1,  chapter  3.) 
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CHAPTER  V. 

COMPOUNDING  FELONT. 

(895)  At  common  law  for  compounding  a  felony. 

(896)  Compounding  misdemeanor.    (Stat  18  £liz.)    First  count 

(895)  At  common  law  for  compouniing  a  felony. (a) 

That  one  A.  B.,  late  of,  &€.,  on,  &c.,  with  force  and  arms,  at, 
&c.i  one  silver  spoon,  of  the  valae  of  five  shillings,  of  the  goods 
and  chattels  of  one  C.  D.  then  and  there  being  found,  feloni- 
ously did  steal,  take,  and  carry  away,  against,  &c.  ( Conclude  as 
in  book  1,  chapter  3.) 

And  that  the  said  C.  D.,  late  of,  &c.,  well  knowing  the  prem- 
ises,  but  unlawfully  and  unjustly  contriving  and  intending  to 
prevent  the  due  course  of  law   in  this  behalf,  and  to  procure 

(a)  Dickinson's  Q.  S.  €th  ed.  846. 

(^Offence  at  common  law.)  The  agreeing  to  receive  money  in  consideration  of 
compounding  a  charge  of  felony  is  a  high  misdemeanor,  subjecting  the  party 
who  commits  it  to  imprisonment  and  fine.  1  Hale,  546,  619 ;  2  Hale,  400.  See 
Wh.  C.  L.  §  2505,  &c.  Formerly  it  was  thought  to  constitute  the  offender  an 
accessary  to  the  original  crime ;  but  this  construction  has  not  prevailed  in  mod- 
em times.  4  Bla.  Com.  134.  The  offence  is  consummated  by  a  person  receiv- 
ing a  note  from  a  party  charged  with  larceny  as  a  consideration  for  not  prose- 
cnting  the  suit  Com.  v.  Pease,  16  Mass.  91.  It  is  also  a  misdemeanor  to 
receive  money  for  compounding  a  prosecution  for  misdemeanor,  or  a  criminal 
information,  without  leave  of  the  court  in  which  the  proceeding  is  depending 
(Collins  V.  Blantem,  2  Wils.  841,  849 ;  Edgecomb  v.  Boss,  5  East,  298,  802) ;  but 
€bBt  permission  is  sometimes  granted  in  cases  of  personal  injury.  Sec  remarks 
of  Gibson,  C.  J.,  in^Brittain  v.  Doylestown  Bank,  5  W.  &  S.  99.  The  compound- 
ing penal  actions  without  leave  of  the  court,  was  made  punishable  by  the  Btat« 
ute  18  Eliz.  c.  5,  ss.  8  and  4  (see  R.  v.  Stone,  4  C.  &  P.  879 ;  R.  r.  Crisp,  1  B. 
8c  Al.  282 ;  R.  v.  Gotley,  R.  &  R.  84 ;  Reg.  t7.  Best,  9  C.  &  P.  868),  with  the  for- 
feiture of  £10,  half  to  the  party  grieved  and  half  to  the  crown,  with  exposure  in 
the  pillory  (now  abolished).  But  18  Eliz.  c.  5,  does  not  apply  to  information! 
finr  offences  cognizable  only  before  magistrates ;  and,  therefore,  an  indictment 
for  compounding  such  an  offence  was  holden  bad  in  arrest  of  judgment  R.  v. 
Crisp,  1  B.  &  AL  282.  See  generally  as  to  compromise  of  misdemeanors,  6  Pa. 
L.  J.  859. 
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the  said  A.  B.  to  escape  with  impanity,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  unlawfully  and  unjustly,  and  for  the  sake  of 
wicked  lacre,  did  compound  the  said  felony  with  the  said  A. 
B.,  and  did  then  and  there  exact,  receive,  and  have  of  the  said 

A.  B.,  five  pounds  in  moneys  numt>ered  for  and  as  a  reward 
for  compounding  for  the  said  felony,  and  for  desisting  from  all 
prosecution  of  the  said  A.  B.  for  the  felony  aforesaid,  and  that 
the  said  C.  D.,  on,  &c.,  at,  &c.,  did  thereupon  desist,  and  from 
that  time  hitherto  hath  desisted,  from  all  prosecution  of  the 
said  A.  B.  for  the  felony  aforesaid,  to  the  great  hinderance  of 
public  justice,  and  against,  &c.(5)  ( Conclude  as  in  book  1,  chi^ 
ter  a) 

(896)  Compounding  misdemeanor.    (SiaL  18  Eliz.)    First  €ounL(c) 

That  the  defendant  disregarding  the  statute  (18  Eliz.  c.  5, 
8.  4),  upon  color  and  pretence  that  one  W.  P.  had  committed 

(ft)  See  4  Went  827. 

(c)  R.  V.  Best,  9  C.  &  P.  868. 

The  second  count  was  like  the  first,  except  that  it  stated  the  selling  of  the 
^irits  to  be  in  a  certain  hoase  in  the  occupation  of  William  PeTerill,  be  not 
having  a  retailing  license. 

In  thid  cafe  A.  threatened  B.  that  he  would  inform  against  him  for  Felling 
spirits  without  a  license,  unless  B.  would  give  him  a  sum  of  money.  B.  had  not 
in  &ct  sold  any  spirits,  but  he  gave  A.  the  money  to  prevent  an  information ; 
^d  it  was  held  that  A.  was  indictable  under  the  stat  18  Eliz.  c.  5,  s.  4,  although 

B.  had  not  committed  any  offence,  and  although  no  infonuation  was  ever  pre- 
ferred nor  any  process  sued  out. 

By  Stat  18  Eliz.  c.  5,  s.  4,  it  is  enacted  ^  that  if  any  person  or  persons  (ex- 
cept the  clerks  of  the  court  only  for  making  out  process  otherwise  than  is  above 
appointed),  shall  offend  in  suing  out  of  process,  making  of  composition,  or  other 
misdemeanor  contrary  to  the  true  intent  and  meaning  of  this  statute,  or  shall  by 
color  or  pretence  of  process,  or  without  process  upon  color  or  pretence  of  aaj 
matter  of  offence  against  any  penal  law,  make  any  compoFition,  or  take  any 
money,  reward,  or  promise  of  reward,  for  himself,  or  to  the  use  of  any  other, 
without  order  or  consent  of  some  of  her  majesty's  courts  at  Westminster,  that 
then  he  or  they  so  offending,  being  thereof  lawfully  convicted,  f  hall  stand  on  the 
pillory,  be  disabled  to  sue  in  any  action  popular  or  penal,  and  forfeit  £10;  and 
justices  of  oyer  and  terminer,  justices  of  assize  on  their  circuits,  and  the  quarter 
(leasions,  are  empowered  to  hear  and  determine  offences  against  this  act" 

By  the  stat  56  Geo.  III.  c.  138,  the  punishment  of  the  pillory  was  abolished 
a^  to  this  offence,  and  fine  and  imprisonment  substituted  for  it 

Two  other  cases  appear  under  this  statute  in  the  English  books.  In  one,  B. 
V.  Sontherton,  6  East,  126,  it  was  held  that  a  threatening  to  put  in  motion  a 
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a  certain  offence  against  a  certain  penal  law,  in  this,  that  the 
said  W.  P.  had,  before  that  time,  sold  by  retail  and  delivered  a 
quantity,  less  than  two  gallons,  of  certain  spirits  and  distilled 
spiritaons  liquors,  to  wit,  one  quartern  of  gin  to  one  E.  H.,  with- 
out being  duly  licensed,  against  the  form  of  the  statute,  &c., 
unlawfully,  and  for  wicked  gain's  sake,  and  without  the  order 
and  consent  of  the  queen's  courts  at  Westminster,  did  make 
composition  with  the  said  W.  P.,  and  take  from  him  three  sov- 
ereigns, three  half-sovereigns,  and  ten  shillings,  twelve  pennies, 
and  twenty-four  half-pennies,  as  a  reward  for  forbearing  to  prose- 
cute for  the  said  supposed  offence  against  the  statute,  and  against, 
&c.     ( Conclude  as  in  book  1,  cliapter  3.) 

prosecntion  for  penalties  for  the  purpose  of  obtaining  money  to  stay  the  prose- 
cation,  is  not  an  indictable  offence  at  common  law,  although  it  be  alleged  that 
the  money  was  obtained ;  but  Lord  £llenborough  intimates  an  opinion  that  the 
diarge  might  have  been  supported  if  the  indictment  had  been  framed  on  the 
Stat.  18  £liz.  c.  5. 

In  the  other,  B.  v.  Gotley,  B.  &  R.  C.  C.  Si,  the  prisoner  was  convicted  of 
having  compounded  an  offence  against  the  highway  act.  Some  of  the  counts 
stated  that  the  party  from  whom  the  money  was  taken  had  committed  the  of- 
fence ;  and  the  other  stated  that  the  prisoner  compounded,  and  took  money  by 
and  upon  color  ami  pretence  of  a  certain  matter  of  offence  pretended  to  have 
been  committed.  It  was  ]Mx>ved  that  the  person  from  whom  the  prisoner  took 
the  money  had  incurred  a  penalty  of  &yq  pounds  under  the  highway  act,  and 
that  the  prisoner  had  received  money  from  him  to  compound  it,  but  that  no 
process  had  been  sued  out,  and  no  information  laid  before  any  magistrate.  Le 
Blanc,  J.,  respited  the  judgment,  upon  a  doubt  whether  the  offence  was  within 
the  Stat  18  £Iiz.  c.  5,  inasmuch  as  no  action  or  proceeding  was  depending,  in 
which  the  order  or  consent  of  any  court  in  Westminster  Hall  ibr  a  composition 
could  be  obtained ;  but  the  judges  held  the  conviction  right ;  and  that  the  stat- 
ute 18  Eliz.  c.  5,  applies  to  all  cases  of  taking  a  penalty  incurred,  or  pretended 
to  be  incurred,  without  leave  of  a  court  at  Westminster,  or  judgment  or  convic- 
tion. 
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CHAPTER  VL 

MISCONDUCT   m  OFFICE;    INCLUDING   EXTORTION,  NEGLECT  OF   DUTY, 
ESCAPE,  AND  CRUELTY  TO  SEAMEN,  CHILDREN,  AND  PAUPERS. 

(897)  Against  a  magistrate,  for  committing  in  a  case  where  he  had  no 

jurisdiction. 

(898)  Agunst  a  magistrate,  for  neglect  of  daty  at  a  riot. 

First  count,  for  neglecting  to  read  the  riot  act 

(899)  Against  a  justice  of  the  peace,  for  proceeding  to  the  duties  of  bis 

office  in  a  state  of  intoxication. 

(900)  Against  a  justice  of  the  peace,  for  issuing  a  warrant  without  oath, 

using  falsely  the  name  of  a  third  party  as  prosecutor. 

(901)  Against  a  justice  of  the  peace  in  Pennsylvania,  for  refusal  to  de- 

liver  transcript  to  party  demanding  it 

(902)  Against  a  justice  of  the  peace  in  Massachusetts,  for  extortion  gen- 

erally. 
(90S)  Against  a  justice  of  the  peace,  for  extorting  fees  for  discharging  a 
recognizance,  and  for  not  returning  the  same  to  the  court  for 
which  it  was  taken. 

(904)  Against  a  constable,  for  extorting  money  of  a  person  apprehended 

by  him  upon  a  warrant,  to  let  him  go  at  large. 

(905)  Against  a  constable,  for  neglecting  to  execute  a  warrant  in  a  civil 

case. 

(906)  Against  a  constable,  for  neglecting  to  execute  a  justice's  warrant 

for  the  apprehension  of  a  person. 

(907)  Against  a  constable,  for  extorting  and  obtuning  money  under  color 

of  discharging  a  bench  warrant 

(908)  Against  constables,  for  neglecting  to  attend  the  sessions. 

(909)  Against  a  high  constable,  for  not  obeying  an  order  of  sessions. 

TOLL  COLLECTORS. 

(910)  Against  a  toll  collector,  for  extorting  toll  from  a  person  who  had 

compounded* 

INNKEEPERS. 

(911)  Against  an  innkeeper,  for  not  receiving  a  guest,  he  having  room  in 

his  inn  at  the  time. 

(912)  Against  an  innkeeper  refusing  to  entertain  foot  travellers, 

ATTORNEY. 

(913)  Against  an  attorney,  for  buying  a  note,  on  New  York  Stat  aess. 

41,  ch.  269,  &c. 
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HA8TSR  rOR  MISCONDUCT  OF  SERVANT. 

(914)  Against  a  master,  for  neglecting  to  provide  an  apprentice  of  tender 

years  with  sufficient  food,  clothing,  bedding,  and  other  neces- 
saries. 

(915)  Against  a  mistress,  for  not  providing  sufficient  food  for  a  servant, 

keeping  her  without  proper  warmth,  &c. 

OVERSEERS    FOR  CRUELTT. 

(916)  Against  overseers,  for  cruelty  to  a  pauper. 

JUROR  FOR  NON-SERVING. 

(917)  Against  a  juror,  for  not  appearing  when  summoned  on  a  coroner's 

inquest. 

REFUSING  TO    SERVE  IN  OFFICES. 

(918)  For  refusing  to  serve  the  office  of  overseer  of  the  poor. 

(919)  For  refusing  to  execute  the  office  of  constable. 

(920)  For  refusing  to  take  the  office  of  chief  constable,  being  duly  elected 

at  the  quarter  sessions. 

JAILER,  ETC.,  FOR   ESCAPE. 

(921)  Against  a  jailer,  for  a  voluntary  escape. 

(922)  Same,  where  the  party  escaping  was  committed  by  a  judge  as  a 

fugitive  from  justice. 
(92S)  Against  a  constable,  for  a  negligent  escape. 

PRISONER,  FOR  ESCAPE. 

(924)  Against  a  prisoner,  for  escape  out  of  custody  of  constable. 

OFFICERS  OF  VESSELS. 

(925)  Inflicting  cruel  and  unusual  punishment  on  one  of  the  crew  of  a 

vessel,  &c.  ' 

(926)  Against  same  for  same,  the  punishment  being  beating  and  wound- 

inrr,  &c. 

(927)  Second  count.    Specifying  the  punishment  more  minutely. 

(928)  Confining  a  boy  in  run  of  a  ship,  &c. 

(929)  Second  count.    Refusing  suitable  food. 
(930>  Another  form,  withholding  suitable  food,  &c. 

(931)  Forcing,  &c.,  a  seaman  ashore  in  a  foreign  port 

(932)  Second  count     Same  in  another  form. 

(933)  Third  count.    Leaving  behind  seaman. 

(934)  Leaving  seaman  in  foreign  port. 

(935)  Ri- fusing  to  bring  home  a  seaman. 

(936)  Another  form  for  same. 
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(987)  Against  the  captain  of  a  yessel,  for  bringing  into  the  port  a  person 
with  an  infections  disease,  nnder  the  Pennsylvania  act 

(938)  Against  a  captain  of  a  Teasel,  for  not  proTiding  wholesome  meat 
far  his  passengers. 

(897)  Agaifut  a  magiMtrate^for  committing  in  a  cau  where  he  had  fio 

jur%edieUan.{a) 

That  on,  &c.,  at,  &c,  one  T.  C,  then  being  one  of  the  con- 
stables of  the  said  parish,  brought  one  J.  N.  before  J.  S.,  Esq^ 
then  and  yet  being  one  of  the  justices  of  our  said  ladjrtbe 
queen,  assigned  to  keep  the  peace  of  our  said  lady  the  queen  in 
and  for  the  county  aforesaid,  and  also  to  hear  and  determine  di- 
vers felonies,  trespasses,  and  other  misdeeds  committed  in  tbe 
said  county  ;  and  the  said  J.  N.  then  and  there  was  charged  be- 
fore the  said  J.  S.  with  having  committed  a  certain  supposed 
misdemeanor,  in  having  vilified  the  character  and  hurt  the  trade 
of  one  A.  C,  of  the  parish  foresaid,  miller ;  and  the  said  J.  N. 
was  then  and  there  examined  before  the  said  J.  S^  as  sach  jas- 
tice  as  aforesaid,  touching  tbe  said  supposed  offence  so  to  bim 
charged  as  aforesaid.    And  the  jurors  aforesaid,  upon  tbeir  oath 
aforesaid,  do  further  present,  that  tbe  said  J.  8.,  late  of  tbe 
parish  aforesaid,  in  the  county  aforesaid,  esquire,  being  sacb  jos- 
tice  as  aforesaid,  wickedly  and  maliciously  contriving  and  in- 
tending to  oppress,  injure,  and  aggrieve  the  said  J.  N.  in  this  be- 
half, and  to  put  him  to  great  charge  and  expense,  and  to  cause 
him  to  undergo  and  suffer  great  pain,  torture,  and  angnisb  of 
body  and  mind,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.,  did  order  and  direct  that  the  said  J.  N.  shonld  find 
sureties  for  his  personal  appearance  at  tbe  next  general  quarter 
sessions  of  the  peace  of  our  said  lady  the  queen,  to  be  bolden  in 
and  for  tbe  said  County  of  M.,  to  answer  the  said  charge;  and, 
because  tbe  said  J.  N.  did  not  and  could  not  ronvenieutly  fiod 
such  sureties  as  aforesaid,  he  the  said  J.  S.,  being  sucb  justice 
as  aforesaid,  wickedly  and  maliciously  contriving  and  intending 
as  aforesaid,  wrongfully,  unjustly,  and  maliciously,  and  contrary 
to  the  laws  of  this  realm,  then  and  there  (by  virtue  and  color  of 
a  certain  warrant  under  his  hand  and  seal,  as  sucb  ja:<ticeas 
aforesaid)  did  commit  the  said  J.  N.  a  prisoner  to  a  certain 

(o)  Arch.  C.  P.  5th  Am.  ed.  689.    I  think  it  would  be  better  to  add  an  »Te^ 
ment  of  want  of  jurisdiction  in  the  justice. 
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prison  called  the  house  of  correction,  situate  at  the  parish  afore- 
said, in  the  county  aforesaid,  to  be  there  safely  kept  until  he  the 
said  J.  N.  should  find  such  sureties  as  aforesaid,  and  until  he 
should  be  fully  examined  according  to  the  premises ;  and  then 
and  there  ordered,  directed,  and  commanded  the  then  keeper  of 
the  said  prison  to  keep  the  said  J.  N.  under  close  confinement  in 
the  said  pri^n,  and  to  deny  him  the  use  of  pen,  ink,  and  paper, 
and  to  allow  no  letter  to  be  delivered  to  or  from  the  said  J.  N., 
and  also  to  allow  no  person  to  see  or  speak  to  him  the  said  J.  N. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.,  by  virtue  and  under  color  of  the  war- 
rant aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
and  from  thence  for  a  long  space  of  time,  to  wit,  for  the  space 
of  ten  days  then  next  following,  at  the   parish  aforesaid  in  the 
connty  aforesaid,  wrongfully,  unjustly,  and  maliciously,  and  con- 
trary to  the  laws  of  this  realm,  did  cause  and  procure  the  said  J. 
N.  to  be  closely  confined  and  imprisoned  in  the  said  prison,  and 
to  be  denied  the  use  of  pen,  ink,  and  paper,  and  to  be  restrained 
from  all  communication  with  his  relations  and  friends,  to  wit,  at 
the  parish  aforesaid,  in  the  county  aforesaid ;  whereby  the  said 
J.  N.  during  all  that  time  underwent  and  suffered  great  pain,  tor- 
ture, and  anguish  of  body  and   mind,  and  was  deprived  of  his 
liberty  and  prevented  from  finding  such  sureties  as  aforesaid, 
and  was  put  to  great  charge  and  expense  in  and  about  obtaining 
bis  discharge  and  release  from  the  said  committment  and  impris* 
onment;  to  the  great  scandal  of  the  administration  of  justice  in 
this  kingdom,  in  contempt  of  our  lady  the  queen  and  her  laws, 
to  the  evil  example,  &C.,  and  against,  &c.     ( Conclude  as  in  book 
1,  chapter  3.) 

(898)  Against  a  magistrate^  far  neglect  of  duty  at  a  riot.     First 
count,  for  neglecting  to  read  the  riot  act,{b) 

That  on,  &c.,  at,  &c,,  divers  wicked,  seditious,  and  evil  dis- 

{]>)  H.  p.  Kennett,  Esq.,  5  C.  &  P.  282.  This  infonnation  was  filed  on  the  20 
Geo.  lU.  by  Mr.  Wallace,  then  attorney-general.  There  was  a  verdict  of  guilty 
before  Lord  Mansfield,  but  no  sentence  was  passed. 

The  second  and  third  counts  were  nearly  similar,  except  that  they  omitted 
soch  part  of  the  charges  in  the  first  count  as  related  to  demolishing  houses  and 
ftimiture. 

The  fourth  count  stated  a  riot  to  have  occurred  in  the  defendant's  presence, 
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posed  persons,  to  the  number  of  fifty  and  more,  whose  names  are 
at  present  unknown  to  the  said  attorney-general,  with  force  and 
arms,  unlawfully,  riotously,  and  tnmnltuously  assembled  them* 
selves  together,  to  the  disturbance  of  the  public  peace,  tran- 
quillity, order,  and  government  of  this  realm,  and  to  injure  and 
destroy  the  properties  of  divers  quiet  and  peaceable  subjects  of 
our  said  lord  the  king ;  and  being  so  assembled  did  then  and 
there  unlawfully,  riotously,  tumultuously,  and  with  force,  felo- 

and  that  he,  disregarding  his  duty,  did  not  make  the  proclamation,  but  refused 
and  neglected  and  omitted  so  to  do. 

The  fiflh  count  stated  the  riot^  and  that  the  defendant  was  a  jusdce  of  the 
peace  and  present  at  it,  and  then  went  on :  '<  And  that  the  said  B.  K^  being 
such  justice  of  the  peace  as  aforesaid,  and  disregarding  the  duty  of  his  said  office, 
did  not  apprehend  or  restrain  the  said  persons  so  unlawi'ully,  riotonsly,  and 
tumultuously  assembled  as  last  aforesaid,  or  any  of  them,  or  endeavor  so  to  do,  or 
use  any  means  or  endeavors  whatsoever  to  suppress  and  put  an  end  to  the  said 
unlaw  ul,  riotous,  and  tumultuous  assembly,  or  execute,  or  endeavor  to  execute, 
any  of  the  powers  and  authorities  by  the  laws  of  this  realm  vested  in  the  said  B. 
E.  as  such  justice  of  the  peace  as  last  aforesaid,  in  that  behalf;  but  the  said  B. 
K.  then  and  there  unlawfully,  wilfully,  and  contemptuously  refused,  neglected, 
and  omitted  to  apprehend  or  restrain  the  said  rioters,  or  any  of  them,  or  en- 
deavor so  to  do,  or  to  use  any  means  or  endeavors  whatsoever  to  suppress  and 
put  an  end  to  the  said  unlawful,  riotous,  and  tumultuous  assembly,  or  execute,  or 
endeavor  to  execute,  any  of  the  powers  and  authorities  by  the  laws  of  this  realm 
vested  in  hira  the  said  B.  K.  as  justice  of  the  peace  aforesaid,  in. that  behalf;  and 
then  and  there  unlawfully  permitted  and  suffered  the  said  persons  so  unlawfully, 
riotously,  and  tumultuously  assembled,  to  be  and  continue  there  so  unlawfully, 
riotously,  and  tumultuously  assembled,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  four  hours,  contrary  to  the  duty  of  his  said  office  of  justice  of  the  peace 
as  aforesaid,  in  contempt,"  &c. 

The  sixth  count  was  nearly  similar  to  the  fiflh  count,  except  that  it  stated  the 
riot  in  rather  more  general  terms.  • 

Lord  Mansfield  charged  the  jury  generally,  that  "  A  magistrate  may  assemble 
all  the  king's  subjects  to  quell  a  riot,  and  may  call  in  the  soldiers,  who  are  sub- 
jects and  may  act  as  such;  but  this  should  be  done  with  great  caution;  and  that 
at  the  time  of  the  riot,  he  might  repel  force  by  force  before  the  reading  of  the 
proclamation  from  the  riot  act  If,"  he  declared,  "  on  a  riot  taking  place,  the 
magistrate  neither  reads  the  proclamdtion  firom  the  riot  act,  nor  restrains  uor 
apprehends  the  rioters,  nor  gives  any  order  to  fire  on  them,  nor  makes  any  use 
of  a  military  force  under  his  command,  this  is  prima  facie  evidence  of  a  criminal 
neglect  of  duty  in  him;  and  it  is  no  answer  to  the  charge  for  him  to  say  that  he 
was  afraid,  unless  his  fear  arose  from  such  danger  as  would  affect  a  firm  man ; 
and  if  rather  than  apprehend  the  rioters  his  sole  care  was  for  himself,  this  is  also 
neglect." 
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nioasly  and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  begin  to  demolish   and  pull  down  the  dwelling- 
boase  of  M.  C,  there  situate  and  being,  and  did  also  then  and 
there  unlawfully,  riotously,  and  tumultuously  injure  and  destroy 
the  household  furniture  and  effects  of  divers  quiet  and  peaceable 
subjects  of  our  said  lord  the  king,  whose  names  are  at  present 
unknown  to  the  said  attorney-general,  and  commit  and  perpe- 
trate other  outrages  and  enormities ;  and  the  said  attorney-gen- 
eral of  our  said  .lord  the  king,  for  our  said  lord  the  king,  give(h  the 
coart  here  to  understand  and  be  informed  that  B.  K.,  late  of  Lon- 
don aforesaid,  esquire,  at  the  time  of  the  said  unlawful,  riotous, 
and  tumultuous  assembly,  to  wit,  on,  &c.,  and  before  and  after- 
wards, was  mayor  of  the  City  of  London  aforesaid,  and  also  one 
of  the  keepers  of  the  peace  and  justices  of  our  said  lord  the  king, 
assigned  to  keep  the  peace  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  committed  within  the 
said  City  of  London,  that  is  to  say,  at,  &c. ;  and  that  the  said  B. 
K.,  being  such  mayor  and  justice  of  the  peace  as  aforesaid,  well 
knew  of  and  was  personally  present  at  the  time  and  place  of  the 
said  unlawful,  riotous,  and  tumultuous  assembly,  and  whilst  the 
said  persons  so  unlawfully,  riotously,  and  tumultuously  assembled 
were  committing  and  perpetrating  the  aforesaid  felony,  injuries, 
outrages,  and  enormities,  to  wit,  on,  &c.,  at,  &c. ;  and  it  was 
then  and  there  the  duty  of  the  said  B.  K.,  as  such  mayor  and 
justice  of  the  peace  as  aforesaid,  for  the  dispersing  of  the  per- 
sons so  unlawfully,  riotously,  and  tumultuously  assembled  as 
aforesaid,  and  the  suppressing  and  putting  an  end  to  the  said 
unlawful,  riotous,  and  tumultuous  assembly,  to  have  then  and 
there  made,  or  caused  to  be  made,  proclamation  in  the  manner 
prescribed  and  directed  in  and  by  an  act  of  Parliament,  made  in 
the  Parliament  of  the  lord  George  the  First,  late  king  of  Great 
Britain,  &c.,  at  a  session  thereof  holden  at  Westminster,  in  the 
County  of  Middlesex,  in  the  first  year  of  his  reign,  entitled  "An 
act  for  preventing  tumults  and  riotous  assemblies,  and  for  the 
more  speedy  and  effectual  punishing  the  rioters."     And  the  said 
attorney-general  of  our  said  lord  the  king,  for  our  said  lord  the 
king,  giveth  the  court  here  further  to  understand  and  be  in- 
formed, that  the  said   B.  K.,  being   such  mayor  and  justice  of 
the  peace  as  aforesaid,  and  well  knowing  of  the  said  unlawful 
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and  tamaltaoas  assembly,  and  being  so  present  as  .aforesaid,  but 
disregarding  his  duty  as  such  mayor  and  justice  of  the  peace  as 
aforesaid,  and  the  directions  contained  in  the  said  act  of  Parlia- 
ment for  the  snppressing  of  tumults  and  riots,  did  not  at  any 
time  during  the  said  unlawful,  riotous,  and  tumultuous  assembly, 
make,  or  cause  to  be  made,  proclamation  in  the  manner  prescribed 
and  directed  by  the  said  act  of  Parliament,  but  then  and  there, 
to  wit,  on,  &c.,  at,  &c.,  wilfully,  obstinately,  and  contemptuously 
neglected,  refused,  and  omitted  to  make,  or  cause  to  be  made, 
proclamation  in  the  manner  prescribed  and  directed  by  the  said 
act  of  Parliament,  and  thereby  then  and  there  unlawfully  per- 
mitted and  suffered  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled  as  aforesaid,  to  be  and  continue  there 
unlawfully,  riotously,  and  tumultuously  assembled  as  aforesaid, 
for  divers,  to  wit,  four  hours,  doing,  committing,  and  perpetrating 
the  said  felony,  injuries,  outrages,  and  enormities,  contrary  to  the 
duty  of  him  the  said  B.  K.,  as  such  mayor  and  justice  of  the 
peace  as  aforesaid,  in  contempt,  &c.  (Conclude  as  in  book  1, 
chapter  3.) 

(ii99)  Against  a  justice  of  the  peace^  far  proceeding  to  the  duties  of 
his  office  in  a  state  of  intoxication.(c) 

That  A.  B.,  &c.,  on,  &c.,  at,  &c^  did  take  his  scat  as  a  justice 
of  the  peace  in  the  County  of  Loudon,  the  ninth  of  August,  one 
thousand  eight  hundred  and  three,  on  the  bench  of  the  said 
county  court,  and  act  as  a  justice  and  member  of  the  court  then 
and  there  sitting,  in  giving  his  vote  upon  a  judicial  question  aud 
examination  at  the  titne  depending  in  the  said  court,  and  in  sign- 
ing the  minutes  of  its  proceedings  as  presiding  justice  thereof^ 
while  he  the  said  A.  B.  was  in  a  state  of  intoxication  from  the 
drinking  of  spirituous  liquors,  which  rendered  him  incompetent 
to  the  discharge  of  his  duty  with  decency,  decorum,  and  discre- 
tion, and  disqualiHed  him  from  a  fair  and  full  exercise  of  his  un- 
derstanding in  matters  and  things,  at  the  time  and  place  last 
mentioned  judicially  before  him,  to  the  great  disgrace  of  the  ad- 
ministration of  public  justice,  and  to  the  evil  example  of  persons 
in  authority  ;  whereby  the  said  A.  B.  was  guilty  of  misbehavior 
(c)  Com.  i\  Alexander,  1  Va.  Cases,  156. 
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in  his  office  of  justice  of  the  peace  in  and  for  the  said  County 
of  London,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(900)  Against  a  justice  of  the  peace^  for  issuing  a  warrant  tviikout 
oath^  using  falsely  the  name  of  a  third  party  as  prosecutor.(d) 

That  A.  B.,  on,  &&,  at,  &c.,  oat  of  malice  and  evil  disposition 
towards  a  certain  J.  H.,  a  sarveyor  of  the  highway,  and  with  a 
wicked  and  malicious  intent  to  disquiet,  defraud,  and  oppress  the 
Baid  J.  H.,  and  falsely,  wickedly,  and  maliciously  to  cause  the 
said  J.  H.  to  be  put  to  costs  and  expenses,  unjustly,  wickedly, 
maliciously,  and  unlawfully  wrote,  signed,  and  issued  under  his- 
own  hand,  as  such  justice  of  the  peace,  a  certain  warrant  or 
sammons,  to  a  constable  directed,  commanding  him  to  summon 
the  said  J.  H.  to  appear  before  him,  the  said  A.  B.,  to  answer  to 
a  certain  complaint  and  information  of  a  certain  J.  W.,  made 
against  him  the  said  J.  H.,  for  not  keeping  a  road  (describing  it) 
io  repair,  and  upon  that  warrant  or  summons  caused  the  said  J. 
H.  to  appear  before  him  the  said  A.  B.,  as  such  justice  of  the 
peace,  to  answer  the  complaint  aforesaid,  and  upon  a  hearing 
therein  did  not  acquit  the  said  J.  H.  of  the  complaint  aforesaid, 
bat  unlawfully,  corruptly,  and  wickedly  adjudged  the  said  J.  H. 
to  pay  the  costs  of  the  same  ;  whereas,  in  truth  and  in  fact,  the 
said  J.  W.  never  did  make  to  the  said  A.  B.,  nor  to  any  other 
jnstice  of  the  peace,  the  complaint  or  information  aforesaid 
against  the  said  J.  H.,  nor  did  the  said  J.  W.,  nor  any  other  per- 
son, direct  the  said  prosecution,  but  the  said  A.  B.  falsely  and 
wickedly  used  the  name  of  the  said  J.  W.,  without  his  knowledge 
and  against  his  directions,  in  contempt  of  bis  the  said  A.  B.'s 
oath  and  duty,  as  a  justice  of  the  peace,  to  the  evil  example,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(rf)  Wallace  v.  CJom.,  2  Va.  Cases,  180. 

To  this  indictment  the  defendant  pleaded  not  guilty,  and  the  jury  convicted 
him  and  assessed  his  fine  at  one  hundred  dollars.  The  Superior  Court  there- 
upon entered  a  judgment  against  him,  that  he  be  removed  from  his  office  of  jus- 
tice of  the  peace,  and  that  he  be  incapable  of  exercising  the  duties  of  the  same, 
and  also  a  judgment  for  the  fine.  An  application  for  a  writ  of  error  was  after- 
wards refiised  by  the  General  Court. 
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(901)  Against  a  justice  of  the  peace  in  Pennsylvania^  for  refusal  to 

deliver  transcript  to  party  demanding  it{e) 
That  W.  B.,  &c.,  being  a  justice  of  the  peace  in  and  for  the 
district  numbered  six,  composed  of  the  townships  of  B.  and  S., 
in  the  said  County  of  B.,  duly  commissioned  and  sworn  to  do 
the  duties  of  the  said  office  with  fidelity  and  according  to  law, 
a  certain  suit  was  commenced  and  instituted  before  him  as  such, 
of  which  suit  and  of  the  cause  of  action  thereof  he  lawfully 
had  jurisdiction  and  cognizance,  wherein  a  certain  J.  B.  was 
plaintiff,  and  a  certain  F.  C.  was  defendant,  and  in  which  suit 
the  said  W.  B.,  as  a  justice  of  the  peace,  entered  judgment, 
and  that  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  &c.,  he  the  said  W.  B.,  as  a  justice 
of  the  peace,  did  unlawfully  refuse  to  make  out  a  copy  of  his 
proceedings  at  large  in  the  said  suit,  and  deliver  the  said  copy, 
duly  certified  by  him,  to  the  said  F.  C,  the  defendant  in  the  suit; 
he  the  said  F.  C.  having  then  and  there  required  and  demanded 
the  same  of  the  said  W.  B.  as  a  justice;  and  he  the  said  R  C. 
then  and  there  did  tender  unto  him  the  said  W.  B.  as  a  justice 
of  the  peace,  eighteen  and  three-quarter  cents,  the  just  and  legal 
fee  of  him  the  said  W.  B.  for  his  services  in  that  behalf  afore- 
said ;  to  the  great  hinderance  and  obstruction  of  public  justice, 
against,  &c.     (Conclude  as  in  book  1,  chapter  3.) 

(902)  Against  a  justice  of  the  -peace  in  Massachusetts  for  extortm 

generally. (-f) 

That  A.  B.,  on,  &c.,  then  being  one  of  the  justices  of  the 
peace  in  and  for  the  county  of  duly  and  legally  appointed 

and  qualified  to  perform  the  duties  of  that  office,  not  regarding 
the  duties  of  said  office,  but  contriving  and  intending  one  C.  D. 
to  injure  and  oppress,  on  the  said  day  of  in  the  year 

aforesaid,  at  in  the  county  aforesaid,  by  color  of  bis  said 

(e)  Bailey  i7.  Com.,  5  R.  69.  This  indictment  is  under  the  Pennsylvania  Act 
of  20th  March,  1810,  §  23,  and  was  sustained  by  the  Supreme  Court  as  suffi- 
ciently descriptive  of  the  offence  created  by  that  section. 

(/)  Davis'  Prec.  119.  This  indictment  is  founded  on  Massachusetts  statute 
1795,  ch.  41,  §  6,  and  may,  says  Mr.  Davis,  be  adopted  mutatis  mutandis,  for  ex- 
tortions by  all  other  officers  and  persons  mentioned  in  the  statute. 
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office,  did  wilfully,  corruptly,  and  extorsively  demand,  take,  and 
receive  of  hina  the  said  C.  D.(/^)  a  greater  fee  than  is  allowed 
and  provided  by  law  for  the  trial  of  a  certain  issue,  then  and 
there  in  due  form  of  law  joined  and  pending  before  him  the  said 
A.  B.,  as  a  justice  of  the  peace  for  the  said  county  of  be- 

tween the  aforesaid  C.  D.  and  one  E.  R,  in  a  certain  civil  action 
commenced  and  entered  by  the  said  C.  D.  against  the  said  E,  F., 
before  him  the  said  A.  B.,  justice  of  the  peace  as  aforesaid,  at  a 
justice's  court  duly  appointed,  and  then  and  there  held  by  him, 
the  said  A.  B.,  to  wit,  the  sum  of  for  the  trial  of  the  said 

issue,  which  sum  is  more  than  the  fee  allowed  and  provided  by 
law  for  the  service  aforesaid ;  contrary  to  the  duty  of  him  the 
said  A.  B.  in  his  office  aforesaid,  against,  &c.  {Conclude  as  in 
book  1,  chapter  3.) 

(903)  Against  a  Justice  of  the  peace^  for  extorting  fees  for  discharge 
iyig  a  recognizance^  and  for  not  returning  the  same  to  the 
court  for  which  it  was  tdken.{g) 

That  N.  J.,  of,  &c.,  on,  &c«,  and  continually  afterwards,  until 
the  day  of  the  taking  of  this  inquisition,  was,  and  yet  is,  one 
of  the  justices  of  the  peace  within  and  for  the  said  county  of, 
&c.,  duly  and  legally  appointed  and  authorized  to  discharge  the 
duties  of  that  office.  Nevertheless  the  said  N.  J.,  not  regarding 
the  duties  of  his  said  office,  but  perverting  the  trust  reposed  in 
him,  and  contriving  and  intending  the  citizens  of  this  common- 
wealth, for  the  private  gain  of  him  the  said  N.  J.,  to  oppress  and 
impoverish,  and  the  due  execution  of  justice,  as  much  as  in  him 
lay,  to  hinder,  obstruct,  and  destroy,  on  the  day  of 

and  between  that  day  and  the  day  of  the  finding  of  this  bill,  at 
aforesaid,  in  the  county  aforesaid,  under  color  of  his-  said 
office  of  justice  of  the  peace  for  the  said  county  of  a  cer- 

tain sum  of  money,  to  wit,  the  sum  of  for  not  returning  a 

certain  recognizance  before  him,  within  the  time  aforesaid,  taken 
for  the  appearance  of  one  G.  J.  at  a  certain  term  of  the  (here 

(/I)  It  would  be  better  to  aver  the  sum  taken,  and  how  much,  is-  iUegal.  Wh. 
C.  L.  §2511.. 

(g)  Davis'  Prec.  122;  1  Trem.  P.  C.  119.  This  indictment  would  be  more  cor- 
rect if  it  contained  an  allegation  of  the  particular  nature  and  condition  of  the 
recognizance,  and  also  that  the  magistrate  was  authorized  tatake  it. 
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describe  the  court  to  which  the  recognizance  was  made  return- 
able)j  to  be  holden  next  after  the  taking  of  the  recognizance  afore- 
said from  the  said  G.  J.,  nnlawfuUy,  nnjastly,  and  extorsively  did 
exact,  receive,  and  have ;  and  although  the  said  next  court  of 
{here  describe  the  court)^  for  the  county  aforesaid,  after  the  taking 
of  the  recognizance  aforesaid,  and  to  which  the  said  recognizance 
ought  to  have  been'  returned,  was  held  at  in  the  coanty 

aforesaid,  on  the  Tuesday  of  in  the  year  aforesaid, 

in  the  due  course  of  law,  the  said  N.  J.  the  said  recognizance,  to 
the  court  aforesaid,  as  of  right,  and  according  to  his  duty  and 
the  laws  of  said  commonwealth  he  ought  to  have  done,  did  not 
return,  but  suppressed  the  same,  against  the  duties  of  his  said 
office,  to  the  great  hinderance  of  justice,  against,  &c.  (Conduit 
as  in  book  1,  chapter  3.) 

(904)  Against  a  constable^  for  extorting  money  of  a  person  appn- 
hended  by  him  upon  a  warranty  to  let  him  go  at  large.(h) 

That  A.  B.,  of,  &c.,  on  at '  in  the  county  aforesaid, 

then  and  there  being  one  of  the  constables  of  the  town  of 
in  the  county  aforesaid,  did  take  and  arrest  one  C.  D.,  by  virtne 
of  a  warrant  duly  made  and  issued,  which  he  the  said  A.  B.  then 
and  there  bad,  directed,  &c.  {here  insert  the  warrant) ;  and  tbat 
the  said  A.  B.,  him  the  said  C.  D.  then  and  there  had  in  bis 
custody,  by  virtue  of  the  said  warrant,  and  that  the  said  A.  B. 
afterwards,  to  wit,  on  at  in  the  county  aforesaid,  an- 

lawfully,  corruptly,  and  extorsively,  for  the  sake  of  gain  and 
contrary  to  the  duty  of  his  said  office,  did  extort,  receive,  and 
take  of  and  from  the  said  C.  D.  the  sum  of  for  discharging 

the  said  C.  D.  out  of  the  custody  of  him  the  said  A.  B.,  consta- 
ble as  aforesaid,  without  conveying  the  said  C.  D.  before  any 
justice  of  the  peace  in  and  for  said  county,  or  before  any  other 
lawful  authority,  to  answer  to  the  charges,  matters,  and  things 
whereof  he  stood  accused  and  charged  as  aforesaid ;  against^  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(h)  Davis'  Prec.  121 ;  see  2  Chit.  295,  296 ;  Cro.  C.  C.  327,  6th  ed. ;  2  Stark. 
585 ;  and  for  other  precedents  for  extortion  in  2  Chit.  296, 297 ;  Cro.  C.  C  327; 
1  Trem.  P.  C.  Ill,  115 ;  2  Chit.  800,  against  a  collector,  for  extorting  mooey  hj 
eolor  of  his  office. 
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(905)  Against  a  comtahU^  for  neglecting  to  execute  a  warrant  in  a 

civil  case. 
That  whereas  A.  K.  and  D.  F.,  Esqrs.,  two  of  the  justices  of 
the  peace  of  the  said  County  of  P.,  duly  elected  and  commis- 
sioned, did,  on,  &C.,  at,  &c.,  and  within  the  jurisdiction  of  this 
court,  issue  their  warrant,  under  their  hands  and  seals,  to  any 
constable  of  the  said  county  directed,  setting  forth  that  A.  T., 
Esq.,  one  of  the  sub-lieutenants  of  the  said  county,  haying  before 
them  the  said  justices  obtained  judgment,  in  due  and  regular 
form  of  Ww,  against  T.  F.,  for  the  sum  of  twenty-five  pounds 
ten  shillings,  lawful  money  of  by  him  the  said  A.  T. 

expended  in  procuring  a  substitute  to  serve  in  the  militia,  in 
the  first  class  of  the  fiflh  battalion  of  the  county  aforesaid,  in 
the  place  of  him  the  said  T.  F.,  with  costs;  that  the  said  consta- 
ble was  thereby  required  and  enjoined  to  levy  the  said  sum  of 
twenty-five  pounds  ten  shillings  and  costs,  with  the  costs  thereby 
accruing,  by  distress  and  sale  of  the  goods  and  chattels,  lands 
and  tenements  of  the  said  T.  F.,  as  the  law  directed,  returning 
the  overplus,  if  any,  to  the  owner.  And  the  inquest  aforesaid 
do  say,  that  the  said  warrant  was,  on,  &c.,  delivered  and  offered 
and  tendered  to  be  delivered  to  J.  Z.,  then  and  there  being  con- 
stable of  the  township  of  W.,  one  of  the  townships  of  the  said 
County  of  P.,  to  be  by  him  executed.  And  the  inquest  afore- 
said do  further  say,  that  the  said  J.  Z.,  then  and  there  being 
constable  of  the  said  township  of  W.,  on,  &c.,  and  ever  since, 
until,  &C.,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  did 
neglect  to  execute  the  said  warrant,  against,  &c.,  and  against, 
&c.    ( Conclude  as  in  book  1,  chapter  3.) 

(906)  Against  a  constahle^for  neglecting  to  execute  a  justice' e  war" 

rant  for  the  apprehension  of  a  person.{i) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  W.  N.,  Esq.,  then  and 
still  being  one  of  the  justices  assigned,  &c.,  did  make  a  certain 
warrant  in  writing,  under  his  hand  and  seal,  bearing  date  on, 
&c.,  directed  to  the  constable  of  the  parish  of  G.,  in  the  County 
of  D.,  thereby  in  her  majesty's  name  charging  and  commanding 
the  said  constable  that,  &c.  {here  set  forth  the  warrant) ;  which 
(0  Dickinson's  Q.  S.  6th  ed.  485. 
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said  warrant,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  aforesaid,  was 
duly  indorsed  for  execution  by  and  in  the  name  of  X.  Y.,  Esq., 
then  being  mayor  and  one  of  her  majesty's  justices  of  the  peace 
in  and  for  the  borough  of  D.,  in  the  said  County  of  D.,  and 
which  said  warrant  so  indorsed,  afterwards,  to  wit,  on,  &c.,  at, 
&c.,  was  delivered  to  T.  O.,  late  of,  &c.,  then  and  still  being 
constable  of  the  said  parish  of  G.,  in  the  county  aforesaid,  in 
due  form  of  law  to  be  executed ;  and  the  said  T.  O.  was  then 
and  there  required  to  execute  the  same,  by  bringing  the  body  of 
the  said  E.  R.  before  the  said  W.  N.,  at  the  time  and  place  and 
for  the  purpose  in  the  said  warrant  mentioned.  And  the  jurors, 
&c.,  that  although  the  said  T.  O.  could  and  might  aiid  ought  to 
have  executed  the  said  warrant  accordingly,  the  said  T.  0.,  so 
being  constable  of  the  said  township  of  G.,  in  the  County  of  D. 
aforesaid,  not  regarding  the  duty  of  his  said  office,  did  not,  nor 
would,  execute  the  said  warrant  as  aforesaid,  or  otherwise  how- 
soever, but  unlawfully,  wilfully,  obstinately,  and  contemptooufly 
neglected  and  refused  so  to  do,  and  therein  failed  and  made 
default;  to  the  great  hinderance  of  public  justice,  in  contempt, 
&x^.,  to  the  evil,  &c.,  and  against,  &c.(j)  ( (Conclude  as  in  book  1, 
chapter  3.) 

(907)  Against  a  constable,  for  extorting  and  obtaining  money  under 
color  of  discharging  a  bench  warrant  (k) 
That  A.  B.,  late  of,  &c.,  on,  &c.,  then  being  one  of  the  con- 
stables of  the  said  parish,  at,  &c.,  did  take  and  arrest  one  C.  D., 
by  color  of  a  certain  warrant  called  a  bench  warrant,  which  he, 
the  said  A.  B.,  then  and  there  alleged  that  he  had  in  his  posses- 
sion ;  and  that  the  said  A.  B.,  afterwards,  and  while  the  said  C. 
D.  so  remained  in  his  custody  as  aforesaid,  on,  &c.,  at,  &c,  un- 
lawfully, corruptly,  deceitfully,  and  extorsively,  and  by  color  of 
his  said  office,  did  extort,  receive,  and  take  of  and  from  the  said 
C.  D.  the  sum  of  two  guinea8,(/)  as  and  for  a  fee  due  to  him 

(f)  The  38  Geo.  IIL  c.  55,  gives  summary  jurisdiction  to  justices  to  punish 
parish  officers  for  neglect  of  duty,  but  that  remedy  does  not  supersede  the  an- 
cient one  by  indictment.     Dickinson's  Q.  S.  6th  ed.  435. 

(it)  Dickinson's  Q.  S.  6th  ed.  435. 

(/)  An  information  against  the  ferryman  over  the  Menai,  laid  the  ferry  tolxJ 
ancient  from  time  out  of  mind,  and  "  that  Id.  was  the  usual  rate  of  passage  for 
man  and  horse,  7d.  for  20  cattle,  2d.  for  twenty  sheep,  &c.,  and  that  defendant, 

422 


Digitized  by 


Google 


MISCONDUCT   BY   CONSTABLES,   ETa  (908) 

the  said  A.  B.,  as  such  constable  as  aforesaid,  for  the  obtaining 
and  discharging  of  the  said  warrant,  as  he  the  said  A.  B.  then 
and  there  alleged  ;  whereas,  in  truth  and  in  fact,  no  fee  whatever 
was  then  due  from  the  said  C.  D.  to  the  said  A.  B.,  as  such  con- 
stable in  that  behalf;  in  breach  of  the  duty  of  his  said  office  of 
constable,  and  against,  &cc.(m)  (Conclude  as  in  book  1,  chap* 
ter  3.) 

(908)  Against  constables^  for  neglecting  to  attend  the  sessions,{n) 

That  J.  H.  and  A.  Y.,  &c.,  on,  &c.,  then  and  long  before  were 
constables  of  the  township  of  Blockley,  in  the  said  county,  and 
that  T.  A.  of  the  same  county,  yeoman,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  was  a  constable  of  the  town- 
ship of  B.,  in  the  said  county  ;  and  that  S.  W.,  &c.,  on,  &c.,  and 
long  before  was  a  constable  of  the  township  of  L.  D.,  in  the  said 
county,  and  that  R.  W.,  &c.,  on,  &c.,  and  long  before  was  a 
constable  of  the  township  of  the  manor  of  M.,  in  the  said 
county,  and  that  B.  V.,  &c.,  on,  &c.,  and  long  before  was  a 
constable  of  the  township  of  O.,  in  the  said  county.  And  the 
inquest  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do 
present,  that  the  said  J.  H.,  A.  Y.,  T.  A.,  S.  W.,  R.  W.,  and  B. 
v.,  so  being  constables  as  aforesaid,  the  duty  of  their  office  not 
regarding,  unlawfully  and  contemptuously,  on,  &c.,  at,  &c.,  did 
absent  themselves,  and  each  of  them  did  absent  himself,  from  the 

being  the  common  ferryman  between,  &c.,  and  day  of  exhibiting  information,  in- 
juste  oppressive  et  deceptive  cepit  et  extorsit  de  diversis  ligeis  et  sudditis  domini 
regis  ignotis  to  the  attorney-general,  passing  that  way,  diversas  denariorum  sum- 
mas  excedent  antiquam  rotam  et  pretium  pro  passagio  et  transportatione  suis  et 
averiomm  suorum,  viz.,  pro  passagio  cujuslibet  personse  cum  equo  suo,  2(/.,  et  pro 
qwbuslibet  20  cataUis,  2ff.,  et  sic  secund  arm  ratam  prasdictam  pro  majori  vel  mi- 
nori  numero  averiomm."  Judgment  arrested  for  accumulating  several  offences 
under  a  general  charge ;  each  extortion  from  every  particular  person  being  a 
separate  offence  whidi  should  have  been  laid  singly,  so  as  to  enable  the  court  to 
proportion  the  fine  to  each  off*encc.  R.  v.  Roberts,  Carth.  226 ;  fShower,  189,  S. 
C.  Relied  on  in  R.  v,  Foster,  Ld.  Raym.  475,  and  in  R.  v.  Rowand.  Dickin- 
son's Q.  S.  6th  ed.  483. 

(m)  If  any  fee  may  be  taken,  the  legal  amount  must  be  stated,  or  the  indict- 
ment will  be  bad.  Reg.  u.  Levy,  in  Q.  B.  8  June,  1839 ;  Blake's  case,  «  Leon. 
268.  If  the  extortion  is  in  levying  an  execution,  the  amount  of  extortion  must 
be  laid  and  shown.     Dickinson's  Q.  S.  6th  ed.  433. 

(n)  Drawn  by  Mr.  Bradford  in  1785. 
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• 

General  Quarter  Sessions  of  the  Peace  and  Qaol  Delivery,  bolden 
at  P.,  in  the  said  county,  on  the  day  and  year  aforesaid,  for  the 
county  aforesaid,  and  then  and  there  did  neglect  to  make  a 
return  to  the  said  sessions  of  all  and  such  persons  as  were 
retailers  of  spirituous  liquors  by  measure  less  than  one  quart 
within  their  respective  townships,  to  the  great  hinderance  of 
public  justice,  and  against,  &c.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

(909)  Against  a  high  constable^  for  not  obeying  an  order  of  $€%- 

9ion9.{o) 

That  at  the  General  Quarter  Sessions  of  the  Peace,  holden 
for  the  County  of  B.,  at,  &c.,  in  and  for  the  county  aforesaid,  od, 
&c.,  before  A.  B.,  C.  D.,  E.  F.,  and  6.  H.,  Esqrs.,  and  others  their 
fellows,  justices  of  our  said  lady  the  queen,  assigned,  &a,  it  was 
ordered  by  the  said  court  there  {here  set  out  the  order  of  sessions 
in  the  past  tense)j  as  by  the  said  order,  reference  thereto  being 
had,  will  more  fully  and  at  large  appear,  which  said  order  was 
afterwards,  to  wit,  on,  &c,,  at,  &c.,  personally  served(j[?)  on  the 
said  C.  D.,  one  of  the  high  constables  in  the  said  order  named, 
and  the  said  C.  D.  then  and  there  had  notice  of  the  said  order, 
and  was  then  and  there  requested  to  obey  the  same  as  therein 
mentioned ;  nevertheless,  the  said  C.  D.,  late  of,  &c.,  then  being 
one  of  the  high  constables  in  the  said  order  mentioned,  unlaw- 
fully and  contemptuously,  upon  being  so  served  with  the  said 
order  as  aforesaid,  did  neglect  and  refuse  to  {here  state  what  the 
order  required  the  defendant  to  do)^  as  by  the  said  order  he,  the 
said  C.  D.,  was  required  to  do,  nor  hath  he,  the  said  C.  D.,  at 
any  time  since  complied  with  or  obeyed  the  said  order,  altboagh 
often  requested  so  to  do;  in  contempt  of  the  said  justices,  and 
against,  &c.     ( Conclude  as  in  hook  1,  chapter  3.) 

(o)  Dickinson's  Q.  S.  6Ui  ed.  441. 

(p)  This  is  necessaxy,  and  the  want  of  this  allegation  will  not  be  supplied  \fj 
the  allegation  that  the  defendant  was  requested  to  comply  with  the  terms  of  the 
order.  R.  v.  Kingstone,  6  East  R.  52 ;  R.  v.  Moorhouse,  Cald.  554 ;  Dickinson's 
Q.  S.  6th  ed.  441 ;  Arch.  C.  P.  5th  Am.  ed.  691.  See  for  forms  of  a  similar  na- 
ture, Cro.  Cir.  Com.  827  ;  R.  ».  Meredith,  R.  &  R.  46  ;  R.  r.  Booth,  lb.  47  j  E. 
w.  White,  Cald.  188 ;  R.  v.  Robinson,  2  Burr.  799 ;  R.  v.  Balme,  Cowp.  650;  B. 
r.  Fearnly,  1  T.  R.  816 ;  R.  v.  Davis,  Say.  163. 
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(910)  Against  a  toll  collector^  for  extorting  toll  frdm  a  person  who 
had  campounde^{q) 

That  C.  B.,  &c.,  by  color  of  being  collector  and  receiver  of  the 
moneys  and  tolls  at  a  certain  turnpike  or  toll-bar  gate,  situate  in, 
&C.,  aforesaid,  on,  &c.,  with  force  and  arms,  at,  &c.,  aforesaid, 
unlawfully,  extorsively,  and  deceitfully,  and  of  his  own  wrong, 
extorted,  asked,  demanded,  and  received  of  one  A.  Z.,  husband- 
man, the  sum  of  one  shilling  and  sixpence,  for  a  cart  and  two 
horses,  that  is  to  say,  sixpence  for  a  cart,  and  sixpence  for  each 
of  two  horses,  then  and  there  drawing  the  said  cart  belonging  to 
him  the  said  A.  Z.,  for  permitting  the  same  to  pass  through  the 
said  turnpike  or  toll-bar  gate,  under  color  and  pretence  that  the 
said  A.  Z.  had  neglected  to  take  out  and  obtain  from  him  the 
said  C.  B.  such  a  ticket  or  certificate  of  composition  and  exemp- 
tion from  toll,  as  is  permitted  by  a  certain  act  of  Parliament, 
passed  in  the  thirty-sixth  year  of  the  reign  of  his  late  majesty 
King  George  the  Third,  entitled  {here  insert  the  title  of  the  act) ; 
whereas,  in  truth  and  in  fact,  be  the  said  A.  Z.  had  taken' and 
obtained  from  the  said  C.  B.,  and  was  then  in  possession  of  such 
ticket  or  certificate  of  composition  and  exemption  as  aforesaid, 
signed  with  the  name  of  the  said  C.  B.,  and  dated  {here  set  out 
the  date  to  show  that  it  was  within  the  terms  of  the  act),  as  in  the 
said  mentioned  act  specified  ;  against,  &c.  {Conclude  as  in  book 
1,  chapter  3.) 

iq)  Dickinson's  Q.  S.  6th  ed.  483. 

Two  observations  particularly  apply  to  this  precedent :  — 

Ist  That  statute  8  Ed.  I.  c.  26,  was  only  in  affirmance  of  the  common 
W,  and  therefore  all  pMie  officers,  properly  so  called,  whether  mentioned  in 
that  statute  or  not,  seem  to  be  subject  to  indictments  for  extortion.  Dalt.  c.  41 ; 
1  Russ.  C.  &  M.  144. 

2d.  That  the  question  of  exempt,  or  not  exempt,  from  toll  of  a  turnpike  gate, 
cannot  be  tried  on  an  indictment  of  a  bar-keeper  for  extortion,  the  general  right 
to  take  not  having  been  denied,  nor  the  ground  of  exemption  notified.    R.  v. 
•  Hamlyn,  4  Campb.  379;  Dickinson's  Q.  S.  6th  cd.  433. 
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(911)  OFFENCES   AGAINST  SOCIETY. 

(911)  Against  an  innkeeper^  for  not  receiving  a  guests  he  having  room 
m  his  inn  at  the  time,{r) 
That  before  and  at  the  time  herein  next  mentioned,  T.  I.,  late 
of,&c.,  laborer,  was-an  innkeeper,  and  did  keep  a  common  inn  for 
the  accommodation  of  travellers,  that  is  to  say,  a  certain  common 
inn  called  the  Bell  Inn,  together  with  certain  stables  for  horses  at- 
tached to  the  said  inn,  and  which  said  inn  and  stables  are  situate 
in  the  parish  and  county  aforesaid,  ft  and  that  whilst  the  said 
T.  I.  was  such  innkeeper,  and  so  kept  the  said  inn  and  stables  as 
aforesaid,  to  wit,  on,  &c.,  at,  &c.,  one  S.  P.  W.,  then  and  there 
being  a  traveller,  came  to  a  certain  outer  door  of  the  said  inn, 
such  outer  door  then  and  there  being  a  usual  door  of  entrance 
into  the  said  inn  for  travellers  and  other  persons,  and  then  and 
there  required  the  said  T.  L  to  suffer  and  permit  him  the  said  S. 
P.  W.  to  enter,  and  to  stay  and  to  lodge  at  the  said  inn  for  and 
during  the  night  of  the  same  day,  and  to  suffer  and  permit  a  cer- 
tain horse,  upon  which  the  said  S.  P.  W.  then  and  there  rode,  to 
enter  and  stay  and  lodge  in  the  said  stables  for  and  during  the 
time  aforesaid  ;  f  and  that  the  said  S.  P,  W.  was  then  and  there 
ready  and  willing,  and  then  and  there  offered  the  said  T.  I.  to 
pay  him  a  reasonable  sum  of  money  for  such  lodging  for  himself 

(r)  Dickinson's  Q.  S.  6tli  ed.  438.     See  Wh.  C.  L.  §  2514,  &c. 

Tliis  was  the  form  used  in  R.  v.  Juens,  7  C.  &  P.  213.  The  defendant  was 
convicted  and  fined  twenty  shillings.  The  marginal  note  is  thus  :  "  An  indict- 
ment lies  against  an  innkeeper  who  refuses  to  receive  a  guest,  he  having  rocwi 
in  his  house  at  the  time  (and  it  is  not  necessary  for  the  guest  to  tender  the 
price  of  his  entertainment  if  his  rejection  is  not  on  that  ground ;  doubted  by 
Lord  Abinger,  C.  B.,  Fell  v.  Knight,  8  M.  &  W.  276)  ;  and  it  is  no  defence  for 
the  innkeeper  that  the  guest  was  travelling  on  a  Sunday,  and  at  an  hour  of  the 
night  after  the  innkeeper's  family  had  gone  to  bed,  nor  that  the  guest  refused  to 
tell  his  name  and  abode,  as  the  innkeeper  has  no  right  to  insist  upon  knowing 
those  particulars ;  but  if  the  guest  comes  to  the  inn  drunk,  or  behaves  b  an 
indecent  or  improper  manner,  the  innkeeper  is  not  bound  to  receive  him." 
Hawk.  b.  1,  c.  78,  8.  2,  is  full  on  this  point,  and  adds,  **  Also  it  is  said,  that  a 
person  keeping  a  common  inn  may  be  compelled  by  the  constable  of  the  town 
to  receive  and  entertain  as  his  guest  such  a  person  as  above,  being  a  traveller. 
A  traveller  is  entitled  to  reasonable  accommodation,  but  cannot  select  a  partic- 
ular room,  or  insist  on  sitting  up  all  night  in  a  bed-room  when  a  sitting-room  is 
offered ;  an  innkeeper  must  admit  all  persons  who  apply  peaceably  to  be  ad- 
mitted" as  guests."  Hawthorn  v,  Hammond,  C.  &  K.  404.  See  Sunbalf  p. 
Alford,  3  M.  &  W.  248. 
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the  said  S.  P.  W.  and  his  horse ;  f*  and  that  neither  was  the  said 
inn,  nor  were  the  said  stables  at  the  time  of  such  application  by 
the  said  S.  P.  W,  as  aforesaid,  fully  occupied,  but  there  was 
then  and  there  sufficient  room  in  the  said  inn  for  the  accommo- 
dation and  entertainment  of  the  said  S.  P.  W.  therein  ;  and  there 
was  then  and  there  sufficient  room  in  the  said  stable  for  the  ac- 
commodation and  entertainment  of  the  said  horse  for  and  during 
the  time  aforesaid ;  *  but  that  the  said  T.  I.,  not  regarding  his 
duty  a^  such  innkeeper,  did  not,  nor  would  at  the  said  time  when 
he  was  so  requested  as  aforesaid,  suffer  or  permit  the  said  8.  P. 
W.  to  enter,  to  stay,  or  lodge  at  the  said  inn  as  aforesaid  during 
the  time  aforesaid,  nor  did,  nor  would  the  said  T.  L,  at  the  time 
when  he  was  so  requested  as  aforesaid,  suffer  or  permit  the  said 
horse  of  the  said  S.  P.  W.,  upon  which  the  said  S.  P.  W.  rode 
as  aforesaid,  to  enter  or  lodge  in  the  said  stables  for  and  during 
the  time  aforesaid ;  but  so  to  do,  the  said  T.  I.  then  and  there, 
without  sufficient  cause,  wholly  neglected  and  refused;  to  the 
great  damage  of  the  said  S.  P.  W.,  to  the  evil  example,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  whilst  the  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
said  inn  and  stables  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  the  said 
S.  P.  W.,  then  being  a  traveller,  came  to  a  certain  outer  door,  &c. 
{as  in  the  first  county  omitting  the  words  between  f  and  f*). 

Third  count.     Similar  to  the  second^  except  that  it  also  omitted  the 
allegation  between  |*  and  *,  and  all  mention  of  the  horse. 

Fourth  count     Same  as  first  to  tt»  and  tfien  proceed : 

And  whilst  the  said  T.  I.  was  such  innkeeper,  and  so  kept  the 
said  inn  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  the  said  S.  P.  W., 
then  and  there  being  a  traveller,  came  to  the  said  inn,  and  then 
and  there  required  the  said  T.  I.  to  suffer  and  permit  him  the 
said  S.  P.  W.  to  enter,  and  to  stay  and  lodge  at  the  said  inn  for 
and  during  a  reasonable  time  for  the  rest  and  refreshment  of  him 
the  said  S.  P.  W.,  in  the  'said  inn,  and  that  the  said  T.  L,  not 
regarding  his  duty  as  such  innkeeper,  did  not,  nor  would  at  the 
said  time  when  he  was  so  requested  as  last  aforesaid,  suffer  or 
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permit  the  said  S.  P.  W.  to  enter  or  stay  or  lodge  at  the  said  inn 
as  last  aforesaid ;  bat  so  to  do,  the  said  T.  L  then  and  there, 
without  any  sufficient  cause,  wholly  neglected  and  refused ;  to 
the  great  damage,  &c.(«)     ( Conclude  as  in  book  1,  chapter  3.) 

(912)  Against  an  innkeeper  refusing  to  entertain  foot  traveUers.(t) 

That  A.  B.,  late  of  the  county  aforesaid,  then  and  there  being 
a  licensed  innkeeper,  and  keeping  a  house  of  public  entertain- 
ment, on,  &c.,  at,  &C.,  with  force  and  arms,  &c.,  unlawfully  and 
without  reasonable  cause  did  refuse  to  entertain  and  accommo- 
date a  certain  person,  to  the  grand  inquest  aforesaid  unknown, 
the  said  person  then  and  there  being  a  traveller  on  foot,  and  ap- 
plying for  such  entertainment  and  accommodation,  to  the  great 
damage  of  the  person  so  travelling  on  foot  as  aforesaid,  to  the 
public  injury,  and  against,  &c.  (Conclude  as  in  book  1,  chap- 
ter 3.) 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  A.  B.,  late  of  the 
county  aforesaid,  then  and  there  beinff  a  licensed  innkeeper^(v) 
and  keeping  a  house  of  public  entertainment  for  the  accommo- 
dation of  the  good  citizens  of  this  commonwealth,  and  strangers 
thereby  passing  and  repassing,  as  well  travellers  on  foot  as  oth- 
ers, afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
the  county  aforesaid,  with  force  and  arms,  &c.,  unlawfully,  and 
without  reasonable  cause,  did  refuse  to  furnish  and  supply  the 

(«)  This  precedent  may  be  classed  under  neglects  of  duties  imposed  by  com- 
mon law.    Dickinson's  Q.  S.  6th  ed.  439. 

(f)  The  above  indictment,  as  it  appears  by  a  manuscript  note  of  W.  H.  Dil- 
lingham, Esq.,  of  this  city,  to  whose  kindness  I  am  indebted  for  a  number  of 
valuable  forms  contained  in  the  preceding  pages,  was  prepared  in  the  case  of 
the  Innkeepers  of  Chester,  and  supported  by  President  Wilson,  after  argument. 

It  was  ruled  by  the  court  that  the  common  law  principle  of  an  innkeeper's 
liability  holds  in  Pennsylvania,  though  limited  to  cases  where  a  licence  is  had ; 
that  the  first  count  is  good  in  form,  but  that  in  order  to  support  the  indijUneot 
a  tender  must  be  proved,  or  an  offer  to  pay,  and  waiver  of  tender  by  the  land- 
lord. 4  Bla.  Com.  167,  168;  1  Hawk.  P.  C.  225,  old  ed.  See  Wh.  C.L. 
§  2514,  &c. 

(v)  The  words  in  Italics  were  not  inserted  in  the  indictment  against  the  Inn- 
keepers of  Chester  in  the  second  count,  but  the  court  thought  the  indictment 
could  only  be  supported  in  this  State  against  licensed  innkeepers^  and  thence  it 
became  necessary  to  prove  their  license. 
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said  person,  to  the  grand  inquest  aforesaid  unknown,  so  travelling 
on  foot  as  aforesaid,  and  applying  therefor,  with  lodging,  victuals, 
drink,  entertainment,  and  accommodation,  to  the  great  damage 
of  the  person  so  travelling  on  foot  as  aforesaid,  to  the  public  in- 
jury, and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(913)  Against  an  attorney  far  buying  a  note^  on  New  York  Sts. 
Sess.  41,  c.  259,  ^e.{w) 

That  J.  W.,on,  &c.,  at,  &c.,  did  buy  a  certain  promissory  note 
of  and  from  one  J.  B.  S.,  the  holder  and  proprietor  of  the  note, 
which  was  made  and  signed  by  one  W.  M.,  and  dated  April 
fourteenth,  one  thousand  eight  hundred  and  twenty-four;  by 
which  note  W.  M.  promised  to  pay  one  A.  V,  A.  the  sum  of 
twenty-five  dollars  and  fifty  cents,  at  the  Bank  of  Lansingburg, 
in  ninety  days  from  the  date ;  ihat  the  note  was  indorsed  by  said 
A  V.  A.,  whereby  it  became  and  was  the  property  of  J.  B.  S., 
till  the  purchase  by  the  defendant  for  a  good  and  valuable  con- 
sideration ;  that  said  defendant,  at  the  time  he  so  purchased,  was 
an  attorney  and  counsellor  of  the  Supreme  Court  of  Judicature 
of  the  State  of  New  York,  and  of  the  Court  of  Common  Pleas  of 
the  County  of  Rensselaer;  and  that  he  did  not  then  and  there 
buy  or  receive  the  note  in  payment  for  any  estate,  real  or  per- 
sonal, or  for  any  services  actually  rendered,  or  for  any  debt  ante- 
cedently contracted,  or  for  any  purpose  of  remittance,  without 
any  intent  to  violate  or  evade  the  act,  &c.,  entitled  "  An  act  to 
prevent  abuses  in  the  practice  of  law,  and  to  regulate  costs  in 
certain  cases,"  passed  April  twenty-first,  one  thousand  eight  hun- 
dred and  eighteen  ;  to  the  evil,  &c.,  against,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

That  said  J.  W.,  on,  &c.,  at,  &c.,  did  buy  of  and  from  one  P. 
B.,  and  become  interested  in  buying  of  and  from  P.  B.,  a  certain 
other  promissory  note,  made  and  signed  by  W.  M.,  by  which  W. 

(w)  This  form,  as  appears  by  People  v.  Walbridge  (6  Cow.  612),  is  in  sub- 
stance the  same  with  the  indictment  sustained  in  that  case.  It  was  there  held, 
that  an  indictment  against  an  attorney,  &c.,  upon  the  statute  (sess.  41,  ch.  259, 
§  1),  for  buying  a  note,  need  not  allege  that  he  bought  the  note  with  intent  to 
prosecute,  &c.,  nor  that  the  note  has  been  prosecuted ;  nor  need  it  show  when  * 
it  became  due,  its  amount,  or  other  circumstances  from  which  an  intent  to  pros- 
ecute is  to  be  inferred.  The  act  of  buying,  it  was  said,  is  the  offence,  unless  it 
come  within  the  proviso  of  the  statute,  whi  h  it  lies  with  the  defendant  to  show, 
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M.  promised  to  pay  to  P.  B.,  or  bearer,  the  sum  of  forty- two  dol- 
lars and  sixty  cents,  said  J.  W.,  at  the  time  he  so  bought  and 
purchased  the  last  mentioned  notes,  being,  and  still  being,  an 
attorney  and  counsellor  of  the  Supreme  Court  of  Judicature  of 
the  people  of  the  State  of  New  York ;  and  the  inquest  further 
present,  that  said  J.  W.  did  not  then  and  there  buy  or  receive  the 
same  note  in  payment  for  any  estate,  real  or  personal,  or  for  any 
services  actually  rendered,  or  for  any  debt  before  that  time  con- 
tracted, or  for  any  purpose  of  remittance ;  to  the  evil,  &c.,  and 
against,  &c     ( Conclude  as  in  book  1,  chapter  3.) 

That  said  J.  W.,  on,  &c.,  at,  &c.,  knowingly,  wilfully,  and  cor- 
ruptly became  and  was  interested  in  buying  a  certain  promissory 
note,  made  by  one  W.  M.,  for  the  sum  of  one  hundred  and 
twenty-five  dollars  and  fifty  cents,  payable  to  one  A.  V.  A. ;  and 
also  one  other  promissory  note,  made  by  W.  M.  to  one  E.  G.,  for 
the  sum  of  thirty-one  dollars  and  twenty  cents;  also  one  other 
promissory  note,  made  by  W.  M,,  payable  to  one  C.  F.,  for  a 
sum  of  money  to  the  jurors  unknown ;  said  J.  W.,  at  the  time  of 
the  purchase  of  each  and  every  of  these  notes,  and  at  the  time 
he  became  so  interested  in  the  purchase  thereof,  being,  and  still 
being,  an  attorney  and  counsellor  of  the  Supreme  Court  of  Judi- 
cature of  the  people  of  the  State  of  New  York ;  and  the  inquest 
aforesaid  do  further  present,  that  he  the  said  J.  W.  did  not  then 
and  there  become  interested  in  the  purchase  of  either  of  these 
notes,  by  way  of  payment  for  any  estate,  real  or  personal,  or  for 
any  services  rendered  before  the  purchase  of  these  notes  respec- 
tively, or  for  any  purpose  of  remittance,  without  any  intent  to 
evade  or  violate  the  act,  &c.  {as  in  the  first  count). 

(914)  Against  a  mastery  far  neglecting  to  provide  an  apprentice  of 
tender  years  with  sufficient  foody  clothing^  bedding^  and  other 
necessaries.{x) 

That  one  T.  F.,  late  of,  &c.,  at,  &c.,  did  take  and  receive  one 
S.  Q,.  into  the  dwelling-house  of  the  said  T.  F.,  as  an  apprentice 

(x)  Dickinson's  Q.  S.  5th  ed.  359.  See  for  same  when  death  ensued,  ante, 
162,  &c. 

See  R.  V.  Friend,  cor.  Le  Blanc,  J.,  Exeter  Ass.,  1801 ;  R.  &  R.  C.  C.  20,  cited 
by  Lawrence,  J.,  in  2  Campb.  651.  There  were  two  indictments  for  ill-usage 
,of  two  female  apprentices  of  the  respective  ages  of  twelve  and  fourteen.  The 
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of  the  said  T.  F.,  to  be  by  him  treated,  maintained,  and  sup- 
ported as  an  apprentice  of  him  the  said  T.  F.,  and  did  for  a  long 
time. have  and  keep  her  in  the  said  house  as  such  apprentice  as 
aforesaid,  and  that  afterwards,  to  wit,  on,  &c.,  and  on  divers 
other  days  and  times,  as  well  before  as  after  that  day,  and  during 
the  said  time  he  so  had  and  kept  her  in  the  said  house  as  such 
apprentice,  the  said  T.  F.,  with  force  and  arms,  unlawfully  and 
injuriously,  and  without  the  consent  of  the  said  S.  Q.,  and  against 
her  will,  and  maliciously  and  unlawfully  intending  to  hurt  and 
injure  the  said  S.  Q.,  she  the  said  S.  Q.  being  such  apprentice  to 
the  said  T.  F.  as  aforesaid,  and  then  and  there  being  an  infant  of 
tender  years,  to  wit,  of  the  age  of  years,  and  under  the  do- 

minion and  control  of  the  said  T.  F.,  and  unable  to  provide  for 
herself,  did  neglect  £fnd  refuse  to  find  and  provide  for,  and  to  give 
and  administer  to  her,  being  so  had  and  kept  as  such  apprentice 
as  aforesaid,  sufficient  meat,  drink,  victuals,  wearing  apparel, 
bedding,  and  other  necessaries  proper  and  requisite  for  the  suste- 
nance, support,  maintenance,  clothing,  covering,  and  resting  the 
body  of  the  said  S*  Q.,  by  means  whereof  she  became  emaciated 
and  nearly  starved  to  death,  and  the  constitution  and  frame  of 
her  body  was  greatly  hurt  and  Impaired,  to  the  great  damage, 
&C.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

wife  of  Friend  was  indicted  with  him,  and  the  offences  were  charged  against 
both  prisoners  "  and  each  of  them ; "  the  indentures  of  apprenticeship  and 
assignment  of  them  were  given  in  evidence.  Each  apprentice  was  to  serve 
daring  the  term,  and  the  master  during  that  term  was  to  "  find,  provide,  and 
allow  to  the  said  apprentice  meet,  competent,  and  sufficient  meat,  drink,  apparel, 
lodging,  washing,  and  other  things  necessary  and  fit  for  an  apprentice,  that  she 
be  not  any  way  a  charge  "  to  the  party  binding  her,  "  and  to  instruct  her  in 
housewifery."  The  wife  was  acquitted,  and  the  male  prisoner  convicted  and 
imprisoned.  Afler  two  meetings  of  all  the  judges,  and  some  difference  of 
opinion,  the  general  opinion  was  that  it  was  an  indictable  misdemeanor  to  refuse 
or  neglect  to  provide  sufficient  food,  bedding,  &c.,  to  any  infant  of  tender  years, 
whether  child,  apprentice,  or  servant,  unable  to  provide  for  and  take  care  of 
itself,  whom  a  man  was  obliged  by  duty  or  contract  to  provide  for,  so  as  thereby 
to  iojure  its  health ;  but  that  the  indictment  was  defective  in  not  stating  the 
child  to  be  of  tender  years  and  unable  to  provide  for  itself.  However,  as  at  the 
trial,  objection  was  taken  not  so  much  to  the  indictment  itself,  as  to  the  evidence 
adduced  in  its  support,  it  was  thought  right  that  the  prisoner  should  suffer  his 
whole  imprisonment.  See  R.  v.  Meredith  and  R.  v.  Booth,  R.  &  R.  47,  cruelty 
by  overseers. 
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(915)  Against  a  mistress^  for  not  providing  mffieient  food  for  a 
servant^  keeping  her  without  proper  warmth^  ^c.{y) 
That  one  E.  R.,  late  of,  &c.,  the  wife  of  S.  R.,  unlawfully  and 
maliciously  contriving  and  intending  to  hurt  and  injure  one  K 
W.,  being  a  servant  to  her  the  said  E.  R.,  and  an  infant  of  ten- 
der years,  to  wit,  of  the  age  of  years,  under  the  dominion 
and  control  of  the  said  E.  R.,  and  unable  to  provide  for  herself, 
heretofore,  to  wit,  on,  &c.,  and  on  divers  other  days  and  times,  as 
well  before  as  after  that  day,  with  force  and  arms,  at,  &c.,  un- 
lawfully, wilfully,  and  maliciously  did  omit,  neglect,  and  refuse  to 
provide  for  and  give  and  administer  to  the  said  E.  W.  sufficient 
meat  and  drink  necessary  for  sustenance,  support,  and  nourish- 
ment of  the  body  of  her  the  said  E.  W.,  and  did  then  and  there  ex- 
pose the  said  E.  W.  to  the  cold  and  inclemency  of  the  weather,(2) 
as  well  within  as  without  the  house  wherein  the  said  E.  R. 
then  dwelt  and  kept  the  said  E.  W.,  without  sufficient  warmth 
necessary  for  the  health  of  her  the  said  E.  W.,  to  wit,  at,  &c 
(the  said  E.  R.  on  the  several  days  and  times,  and  during  all  the 
time  aforesaid,  living  separately  and  apart  from  the  said  S.  £. 
her  husband,  to  wit,  at,  &c.),(a)  contrary  to  the  duty  of  her  the 

{y)  Dickinson's  Q.  S.  6th  ed.  358. 

This  is  the  indictment  against  Elizabeth  Ridley  (2  Campb.  650),  but  with 
the  addition  suggested  by  Lawrence,  J.,  as  necessary  to  sustain  it.  See  3  Chit. 
C.  L.  1st.  ed.  861,  and  R.  v.  Friend,  R.  &  R.  C.  C.  20.  Unless  the  child  be  of 
tender  years,  unable  to  provide  for  itself,  and  is  under  the  control  of  the  defend- 
ant, so  as  to  be  unable  to  take  any  steps  by  leaving  the  service,  or  remonstrair 
ing  or  complaining  to  a  magistrate,  mere  nonfeasance  respecting  it  would  be  s 
mere  breach  of  contract,  and  not  indictable.    See  R.  v,  Ridley  and  R.  v.  Friend. 

(z)  As  to  this  part  of  the  charge,  see  Dickinson'^  Q.  S.  6th  ed.  314,  320,  S58. 

(a)  Where  the  offender  is  a  married  woman,  living  with  her  husband,  it  is  nec- 
essary to  state  (and  prove)  instead  of  ther  matter  above  placed  within  brackets, 
either  that  the  child  was  imprisoned  by  her,  which  is  sufficient  to  show  her  doty 
to  provide  it  with  food  (Reg.  v.  Elizabeth  Edwards,  8  C.  &  P.  611,  Patteson,  J.), 
or  to  allege  as  ibUows :  *'The  said  husband  of  the  said  on  the  sev- 

eral days  and  times,  and  during  all  the  times  aforesaid,  having  provided  the  said 
with  sufficient  meat,  drink,  and  victuals  necessary  for  the  maintenanoe, 
support,  and  nourishment  of  the  body  of  the  said  and  with  sufficient  firing, 

covering,  bedding,  and  other  necessaries  proper  and  requisite  for  sustaining^ 
supporting,  maintaining,  clothing,  and  resting  the  body  of  the  said  and 

covering  the  same  from  the  cold  and  inclemency  of  the  weather,"  S.  C. ;  for  her 
crime  is  the  wilfully  neglecting  to  deliver  the  food  to  the  child  after  the  hos- 
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said  E.  R.,  as  the  mistress  of  the  said  E.  W.  in  that  behalf,  by 
reason  of  all  which  premises  she  the  said  E.  W.  afterwards,  to 
wit,  on,  &c.,  became  and  was,  and  for  a  long  time,  to  wit,  the 
space  of  six  months  then  next  following,  continued  to  be  very 
weak,  sick,  and  ill,  and  greatly  consumed  and  emaciated  in  her 
body,  to  wit,  at,  &c.,  aforesaid,  to  the  great  damage  of  the  said 
E.  W.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(916)  Against  overseers,  far  cruelty  to  a  pauper.{d) 

That  on,  &c,  one  M.  S.,  a  single  woman,  was  a  poor,  weak, 
impotent,  and  infirm  person,  wholly  unable  to  maintain  herself, 
and  legally  settled  within  the  township  of  B.,  in  the  W.  R.  of 
the  County  of  Y.,  and  justly  entitled  by  the  laws  and  statutes 
of  this  realm  to  have  reasonable  and  necessary  support  and  relief 
found  and  provided  for  her  by  the  overseers  of  the  poor  of  the 
said  township,  and  that  J.  B.,  late  of  B.  aforesaid,  well  knowing 
the  premises,  and  having  the  said  M.  S.  under  his  care,  as  a 
poor  person  of  and  belonging  to  the  said  township,  but  wilfully 
and  maliciously  intending  to  injure  and  oppress  the  said  M.  S., 
on  the  day  and  year  aforesaid,  and  continually  afterwards,  until 
the  day  of  the  death  of  the  said  M.  S.,  which  happened  on,  &c., 
at  B.,  in  the  said  W.  R.,  his  duty  in  this  behalf  in  nowise  re- 
garding, wilfully,  maliciously,  and  unjustly  neglected  and  refused 
to  find  and  provide  fpr  the  said  M.  S.  reasonable  and  necessary 
meat,  drink,  clothing,  bed,  and  bedding,  whereby  the  said  M.  S. 
was  reduced  to  a  state  of  extreme  weakness  and  infirmity;  and 
afterwards,  on,  &c.,  at,  &c.,  through  the  want  of  such  reasonable 
and  necessary  meat,  drink,  clothing,  and  bed  and  bedding,  died, 
to  the  great  damage,  injury,  and  oppression  of  the  said  M.  S., 
and  to  the  shortening  of  her  life,  to  the  evil  example,  &c., 
and  against,  &c.(e)     ( Conclude  as  in  book  1,  chapter  3.) 

(^Add  count  for  common  assault.) 

band  had  provided  it.  R.  r.  Saunders,  7  C.  &  P.  279,  Alderson,  B.  A  mother 
woald  be  liable  for  the  consequences  of  not  suckling  her  unweaned  infant,  if 
she  is  able  to  do  so ;  though  if  she  be  married,  her  husband  would  be  bound  to 
provide  food  for  another  child.  See  per  Patteson,  J.,  Reg.  v.  Edwards ;  Dick- 
inson's Q.  S.  6th  ed.  358,  359. 

[d)  Dickinson's  Q.  S.  6th  ed.  361. 

(e)  This  was  the  indictment  in  R.  v.  Booth,  Dick.  Q.  S.  361.    The  prisoner 
was  convicted  and  imprisoned.    However,  in  1803,  six  judges  were  of  opinion 
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(917)  Against  a  Juror^  for  not  appearing  when  summoned  on  a  cor- 
oner^s  inquest{f) 

That  on,  &a,  at,  &c.,  one  A.  B.  died  within  the  limits  of  the 
boroagh  of  Reading,  in  the  County  of  Berks,  of  a  sudden  and 
violent  and  not  natural  death,  and  that  the  body  of  the  said  A. 
B.  then  lay  dead  in  the  parish  of  St.  6.  within  the  limits  of  the 
borough  aforesaid,  whereof  information  had  been  then  and  there 
duly  given  to  J.  J.  B.,  Esq.,  who  was  then  the  coroner  of  the 
borough  aforesaid. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther present,  that  thereupon  the  said  J.  J.  B.,  so  being  such  cor- 
oner aforesaid,  to  wit,  on  the  said  day  of  in  the  year 
aforesaid,  in  the  parish  of  St.  6.,  within  the  limits  of  the 
borough  aforesaid,  duly  made  his  certain  warrant  in  writing  un- 
der his  hand  and  seal,  and  as  such  coroner  as  aforesaid,  directed 
to  the  constables  and  wardens  of  the  said  borough,  whereby  the 
said  coroner,  in  her  majesty's  name,  charged  and  commanded 
them,  that  on  sight  thereof  they  should  summon  and  warn  twen- 
ty-four able  and  sufficient  men  of  their  constable-wick  person- 
ally to  appear  before  him  on  the  said  day  of  at 
o'clock  in  the  at  the  house  known  by  the  sign  of 
the  in  street,  in  the  said  borough,  then  and  there  to 
do  and  execute  all  such  things  as  should  be  given  them  in  charge 
on  behalf  of  our  sovereign  lady  the  queen's  majesty,  toachiug 
the  death  of  the  said  A.  B.,  and  that  they  should  make  a  return 
of  those  whom  they  should  so  summon. 

And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  farther 
present,  that  C.  D.,  of  the  parish  of  St  G.,  within  the  boroagh 

that  an  overseer  is  not  indictable  for  the  consequences  of  not  relieving  a  pauper, 
unless  an  order  of  justices  for  his  relief  is  stated  and  proved  (except  in  case  of 
urgent  necessity  where  no  such  order  could  be  had  in  time) :  five  judges  thought 
the  overseer  so  indictable,  as  he  had  taken  the  pauper  under  his  care  wilhoui 
such  order.  R.  v,  Meredith  and  Turner,  R.  &  R.  46.  In  R.  ».  Warren  (1820J, 
(R.  &  R.  48  n.),  an  overseer  was  indicted  for  neglecting  to  supply  medical  aid 
when  required,  to  a  pauper  laboring  under  a  dangerous  illness ;  and  Holroy«l, 
J.,  held  the  offence  sufficiently  charged  and  proved,  tlxough  the  pauper  was  not 
in  the  workhouse,  or  before  his  illness  needed  parish  relief. 

(/)  Dickinson's  Q.  S.  6th  ed.  481.     See  statute  4  Ed.  I.  c.  2 ;  R.  w.  Jones 
2  Stra.  1145  ;  R.  ».  Lowe,  lb.  820;  2  Inst.  225  ;  Fortescue  de  Laudibus,  c.  25. 
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aforesaid,  on  the  said  day  of  ia  tiie  year  afore- 

said, and  long  before,  was  an  inhabitant  householder  of  the  par- 
ish of  St  G.  aforesaid,  within  the  borough  aforesaid,  and  a  per- 
son able  and  sufficient  to  do  and  execute  all  such  things  as 
might  and  should  be  given  to  him  in  charge,  on  behalf  of  our 
said  lady  the  queen,  touching  the  death  of  the  said  A.  B.,  and 
that  he  the  said  C.  D.  then  and  there  was  duly  summoned  and 
warned  personally  to  appear  before  the  said  J.  J.  B.,  so  being  such 
coroner  as  aforesaid,  at  the  time  and  place  aforesaid,  to  do  and 
execate  all  such  things  as  there  might  be  given  to  him  in  charge 
touching  the  premises  aforesaid.  Nevertheless,  the  said  C.  D., 
wholly  neglecting  his  duty  in  that  behalf,  did  not  nor  would 
personally  appear  before  the  said  J.  J.  B.,  so  being  such  coroner 
as  aforesaid,  but  so  to  do,  and  to  do  his  duty^on  that  behalf,  then 
and  there  totally  did  neglect,  and  wilfully,  obstinately,  and  con- 
temptuously did  make  default,  against  the  form  and  effect  of  the 
said  warrant  and  summons,  in  contempt,  &c.,  and  against,  &c 
(Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  C.  D.,  on  the  said  day  of  in  the 

year  aforesaid,  and  long  before  was  an  inhabitant  of  and  in  the 
parish  of  St.  6.  aforesaid,  within  the  borough  aforesaid,  and  that 
be  the  said  C.  D.  then  and  there  was  duly  summoned  and 
warned  personally  to  appear  before  the  said  J.  J.  B.,  so  being 
snch  coroner  as  aforesaid,  at  {the  particular  time  and  place 

stated  in*  the  warrant)^  to  do  and  execute  all  such  things  as 
then  and  there  might  be  given  to  him  in  charge  touching  the 
death  of  the  said  A.  B.,  then  lying  dead  in  the  parish  of  St.  G. 
aforesaid,  within  the  borough  aforesaid,  of  a  violent  death. 
Nevertheless,  the  said  C.  D.,  wholly  neglecting  his  duty  in  that 
behalf,  did  not  nor  would  personally  appear  before  the  said  J.  J. 
B.,  so  being  such  coroner  as  aforesaid,  upon  the  occasion  afore- 
said ;  but  so  to  do,  and  to  do  his  duty  in  that  behalf,  then  and 
there  totally  did  neglect,  and  wilfully,  obstinately,  and  contempt- 
uously did  make  default ;  in  contempt,  &c.,  and  against,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 
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(918)  For  refusing  to  %erve  ike,  office  of  overseer  of  the  poor,{g) 
That  on,  &c.,  at,  &c.,  B.  C,  Esq.,  and  D.  E.,  Esq.,  then  and 
yet  being  two  of  the  justices  of  our  said  lady  the  queen,  as- 
signed to  keep  the  peace  of  our  said  lady  the  queen  in  the 
County  of  M.,  and  also  to  hear  and  determine  divers  felonies, 
trespasses,  and  other  misdemeanors  committed  in  the  same 
c?ounty  (one  of  them  being  of  the  quorum),  and  both  dwelling 
near  the  said  parish  of  A.,  in  the  County  of  M.  aforesaid,  did 
under  their  hands  and  seals  nominate  and  appoint  F.  G.,  late  of, 
&c.,  then  being  a  substantial  householder  in  the  said  parish  of 
A.,  in  the  county  aforesaid,  to  be  overseer  of  the  poor  of  the  said 
parish  for  the  year  then  ensuing,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided.  Atid  that  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  he  the  said  F.  G.  had  due  notice  of  the 
said  nomination  and  appointment,  and  was  duly  and  legally 
served  therewith ;  yet  the  said  F.  G.,  of  the  parish  aforesaid,  in 
the  county  aforesaid,  yeoman,  on  the  said  day  of 

in  the  year  aforesaid,  and  continually  afterwards  until  the  day  of 
the  taking  of  this  inquisition,  during  all  which  time  be  the  said 
F.  G.  was,  and  continued,  and  yet  is,  an  inhabitant  and  house- 
holder within  the  same  parish,  in  the  county  aforesaid,  at,  &c^ 
unlawfully,  obstinately,  and  contemptuously,  did,  and  yet  doth 
neglect  and  refuse  to  take  upon  himself  the  execution  of  the 
said  office  of  overseer  of  the  poor  of  the  said  parish  of  A.,  in 
said  county  of  M.,  to  which  he  was  so  nominated  and  appointed 
as  aforesaid,  or  to  intermeddle  or  act  therein ;  against,'  &&,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(919)  For  refusing  to  execute  the  office  of  constable.{h) 

That  J.  K.,  &c.,  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  to  wit,  at  a  Court  of  General  Quarter  Ses- 
sions Records,  held  before  M.  B.  and  L.  L.,  &c.,  of  the  same 
county,  justices,  assigned  to  keep  the  peace  (the  said  J.  K.  then 
and  there  being  an  inhabitant  and  resident  of  said  township  of 
P.),  was  duly  constituted  and  appointed  by  the  said  M.  B.,&(%, 

(g)  Dickinson's  Q.  S.  6th  ed.  430.    As  to  what  constitutes  a  householder  for 
the  purpose  of  liability  to  serve  iMs  office,  see  R.  v.  Poynder,  1  B.  &  C.  178. 
(h)  Drawn  by  William  Bradford,  Esq. 
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to  be  constable  of,  &c.,  from,  &c.,  for  the  terra  of  one  year  then 
next  following,  whereof  the  said  J.  K.,  on,  &c.,  at,  &e.,  had  no- 
tice. Nevertheless,  the  said  J,  K.,  his  duty  in  this  behalf  not  re- 
garding, but  intending  the  due  execution  of  justice,  as  much  as 
in  him  lay,  to  hinder  and  retard,  from,  &c.,  to,  &;c.,  at,  &c.,  the 
office  of  constable  of,  &c.,  on  himself  to  take  and  execute,  wil- 
fully, obstinately,  and  contemptuously  hath  altogether  refused 
and  denied,  to  the  manifest  contempt  and  hinderance  of  justice, 
to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in  book 
•,  chapter  3.) 

(920)  For  refusing  to  take  the  office  of  chief  constahle^  being  duly 
elected  at  the  quarter  8eision8.{i) 

That  at  the  General  Quarter  Sessions  of  the  Peace  holden  at 
(caption  of  the  session),  one  A.  B.,  of  the  parish  of  C,  within  the 
hundred  of  O.,  in  the  County  of  M.  aforesaid,  yeoman,  then  and 
long  before  being  an  inhabitant,  and  residing  in  the  said  parish 
of  C,  within  the  hundred  and  county  aforesaid,  and  an  able 
and  proper  person  to  execute  the  office  of  chief  constable  within 
the  said  hundred,  was  then  and  there,  by  the  justices  above 
named,  at  the  same  session,  in  due  manner  elected(y)  to  be  one 
of  the  chief  constables  of  the  hundred  aforesaid,  in  the  room 
and  instead  of  one  C.  D.,  whereof  be  the  said  A.  B.  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  within  the  hundred  and  county  aforesaid, 
had  notice ;  and  afterwards,  to  wit,  on,  &c.,  at,  &c.,  was  sum- 
moned before  the  said  justices  at,  &c.,  to  be  sworn  into  his  said 
office(A:)  of  chief  constable  of  the  said  hundred  of  ;  never- 

(i)  Dickinson's  Q.  S.  6th  ed.  429. 

(/)  lb.  See  R.  v.  Mac  Arthur,  Peake's  N.  P.  C.  ace.  The  special  circum- 
stances of  the  election,  and  of  the  notice  of  it,  must  be  set  forth.  2  Hawk.  c. 
10,  8.  46  ;  Bac.  Abr.  tit.  Constable  (A). 

(k)  The  summons  should  be  stated  according  to  fact.  See  Prig's  case,  Aleyn's 
R.  78,  acted  on  in  Fortesc.  Rep.  127.     Dickinson's  Q.  S.  6th  ed.  430. 

Refusing  to  accept  offices.  The  refusal  to  accept  office,  which  parties  are 
liable  to  serve  and  to  which  they  are  duly  appointed,  is  an  indictable  offence. 
Thus  a  person  duly  chosen  is  indictable,  for  refusing  to  take  upon  himself  the 
office  of  constable  of  a  parish  which  he  inhabits.  R.  v.  Harper,  5  Mod.  96. 
Refusing  to  take  the  oath  of  office  is  primd.  fade  evidence  of  refusal  to  take  on 
himself  the  execution  of  it,  and  that  refusal  need  not  be  stated  in  the  indict- 
ment R.  V,  Brain,  3  B.  &  Ad.  614.  Or  the  office  of  overseer  of  the  poor  (R. 
V,  Jones,  2  Str.  1145),  or  any  other  ministerial  office;  but  notice  of  the  appoint- 
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thelesSf  the  said  A.  B.,  his  duty  in  that  behalf  not  regarding,  bat 
contriving  and  intending  wholly  to  neglect  and  serve  the  said 
office  of  chief  constable,  on,  &c,  and  continually  afterwards  un- 
til the  day  of  the  taking  of  this  inquisition,  at  the  parish  afore- 
said, within  the  hundred  and  county  aforesaid,  unlawfully,  wil- 
fully, obstinately,  and  contemptuously  did  wholly  neglect  aod 
refuse  to  take  upon  himself  and  to  execute  the  said  office  of 
chief  constable,  within  the  said  hundred  of  O.  in  the  county 
aforesaid ;  to  the  great  hinderance  of  public  justice,  and  against, 
&C,     {Conclude  as  in  hook  ly  chapter  3.) 

(921)  Against  a  jailer  for  a  voluntary  e8cape.{l) 

That  heretofore,  to  wit,  at  the  General  Quarter  Sessions  of  the 
Peace,  holden  at  {so  continuing  the  record  of  the  conviction  of 

the  party  who  escaped^  stating  it  however  in  the  pa^ty  and  not  in  He 
present  tense  ;{l^)  then  proceed  thtis) :  as  by  the  record  thereof 
more  fully  and  at  large  appears ;  which  said  judgment  still  re- 
mains in  full  force  and  effect,  and  not  in  the  least  reversed  or 
made  void. 

And  the  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  at  the  said  General 
Quarter  Sessions  of  the  Peace  above  mentioned,  he  the  said 
J.  N.  was  then  and  there  committed  to  the  care  and  custody  of 
J.  S.,  he  the  said  J.  S.  then  and  still  being  keeper  of  the  com- 
mon gaol  in  and  for  the  said  County  of  Berks,  there  to  be 
kept  and  imprisoned  in  the  gaol  aforesaid,  according  to  and  in 
pursuance  of  the  judgment  and  sentence  aforesaid ;  and  the 
said  J.  S.  the  said  J.  N.  then  and  there  had  in  the  custody 
of  him,  the  said  J.  S.,  for  the  cause  aforesaid,  in  the  gaol  afore- 
said. 

And  the^  jurors  first  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  J.  S.,  of  the  parish  of  L.,  in  the 
said  County  of  Berks,  yeoman,  afterwards,  and  before  the  ex- 
piration of   the  six  calendar   months  for  which  the  said  J.  N. 

ment  mast  first  be  given  him  ;  and  the  indictment  must  show  the  duty  he  has 
violated,  by  setting  out  the  mode  in  which  he  was  appointed,  and  how  he  be- 
came liable  to  serve.    R.  v.  Harper,  5  Mod.  96. 

(0  Arch.  C.  P.  5th  Am.  ed.  654.     See  Wh.  C.  L.  §  2610. 

(/I)  See  Wh.  C.  L.  §  2522. 
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was  so  ordered  to  be  imprisoned  as  aforesaid,  and  whilst  the 
saidJ.  N.  was  so  in  the  custody  of  the  said  J.  S.,  as  such  keeper 
of  the  said  common  gaol  as  aforesaid,  to  wit,  on,  &c.,  at,  &c., 
feloniously  {if  the  offence  for  which  J.  N.  was  convicted  was  a 
felony)^  unlawfully,  voluntarily,  and  contemptuously  did  permit 
and  suffer  the  said  J.  N.  to  escape  and  go  at  large  whither- 
soever he  would ;  whereby  the  said  J.  N.  did  then  and  there 
escape  out  of  the  said  prison  and  go  at  large  whithersoever 
he  would  ;  in  contempt  of  our  said  lady  the  queen  and  her  laws, 
contrary  to  the  duty  of  the  said  J.  8.,  so  being  keeper  of  the 
gaol  aforesaid,  in  manifest  hinderance  of  justice,  to  the  evil  ex- 
ample, &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(922)  Same  where  the  party  escaping  was  committed  by  a  judge  as 
a  fugitive  from  justice.(m) 

That  on,  &c.,  A.  V.  P.,  being  one  of  the  judges  of  the  said 
commonwealth    under   the   constitntion  and  laws  thereof,  and 

(m)  This  indictment  was  prosecuted  in  Philadelphia,  at  July  T.  1847,  hy 
'hlr,  Champneys,  the  attorney- general  of  Pennsylvania.  The  defendant  was 
acquitted. 

The  second  count,  which  is  very  elaborate,  is  as  follows :  — 
"  And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid,  do  fur- 
ther present,  that  T.  G.  P.,  being  Governor  of  the  State  of  Maryland,  heretofore, 
to  wit,  on,  &c.,  and  according  to  the  Constitution  and  laws  of  the  United  States, 
gave  information  to  his  excellency  F.  R.  S.,  then  and  now  Governor  of  the  Com- 
monwealth of  Pennsylvania,  that  a  certain  I.  B.,  late  of,  &c.,  in  the  said  State 
of  Maryland,  stood  charged  upon  the  affidavit  of  A.  S.  with  the  crime  of  an 
assault,  with  intent  to  kill  him  the  said  A.  S. ;  and  the  said  T.  G.  P.,  so  being 
Governor  of  the  said  State  of  Maryland,  did  at  the  same  time  and  in  manner 
aforesaid  further  request  that  he  the  said  F.  R.  S.,  so  being  governor  of  this  com- 
monwealth, would  cause  the  said  I.  B.  to  be  apprehended,  secured,  and  delivered 
np  to  J.  Z.,  as  agent  on  the  part  of  the  said  State  of  Maryland,  as  a  fugitive 
from  justice,  to  be  removed  for  trial  to  the  said  State  of  Maryland,  having 
jurisdiction  of  his  crime  aforesaid,  agreeably  lo  the  Constitution  of  the  United 
States  and  the  provision  of  an  Act  of  Congress,  passed  the  twelfth  day  of  Feb- 
ruary, seventeen  hundred  and  ninety-three ;  and  further,  that  the  said  T.  G.  P., 
so  being  Governor  of  the  said ,  State  of  Maryland,  on,  &c.,  in  and  by  a  certain 
paper  instrument  in  writing  and  printing,  under  the  hand  of  the  said  T.  G.  P., 
so  being  governor  as  afore^d,  and  the  great  seal  of  the  said  State  of  Maryland, 
duly  attested  by  W.  T.  W.,  then  Secretary  of  the  said  State  of  Maryland,  did 
authorize  and  empower  the  said  J.  Z.  to  take  and  receive  the  said  I.  B.,  a  fugi- 
tive from  justice  as  aforesaid,  and  convey  him  to  the  State  of  Maryland,  there 
to  be  dealt  with  according  to  law ;  and  the  inquest  aforesaid,  on  their  oaths 
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one  of  the  associate  judges  of  this  honorable  court,  in  due  form 
of  law,  did  make  his  warrant  of  commitment  under  his 'band 

and  affirmations  aforesaid,  do  further  present,  that  the  said  F.  R.  S^  so  being 
governor  of  the  said  commonwealth,  afterwards,  to  wit,  on,  &c.,  issued  a  certain 
writ,  warrant,  and  mandate,  bearing  date  the  day  and  year  last  aforesaid,  at 
Harrisburg,  in  this  State,  under  the  hand  of  him  the  said  F.  (so  being  gOTemor 
aforesaid),  and  the  great  seal  of  this  commonwealth,  duly  attested  by  J.  II., 
then  and  now  secretary  of  the  said  commonwealth,  directed  to  A.  V.  P.,  iL«q^ 
an  Associate  Judge  of  the  Court  of  Common  Pleas  for  the  City  and  County  of 
Philadelphia,  or  to  any  other  judge  or  justice  of  the  peace  of  this  common- 
wealth, reciting  therein  the  information  given  by  the  said  T.  G.  P.,  governor  as 
aforesaid,  to  him  the  said  F.  R.  S.,  governor  as  aforesaid,  and  the  request  of 
him  the  said  T.  G.  P.,  so  being  governor  as  aforesaid,  as  the  same  are  above 
particularly  set  forth,  in  and  by  which  said  writ,  warrant,  and  mandate,  he  the 
said  F.  R.  S.,  so  being  governor  as  aforesaid,  did  authorize  and  require  him  the 
said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  or  any  other  judge  or  jus- 
tice of  the  peace  in  this  commonwealth  as  aforesaid,  to  issue  a  warrant  in  the 
form  of  law,  directed  to  any  constable  or  other  proper  officer  for  the  apprehentl- 
ing  and  securing  the  said  I.  B.,  and  that  when  secured,  he  the  said  A.  V.  P.,  so 
being  associate  judge  as  aforesaid,  or  any  other  judge  or  justice  of  the  peace 
of  this  commonwealth,  would  cause  him  the  said  I.  B.  to  be  delivered  up  to  the 
said  J.  Z.,  agent  as  aforesaid,  to  the  intent  that  he  might  be  removed  from  this 
State  into  the  said   State  of  Maryland,  having  jurisdiction  of  his  crime,  the 
said  agent  peaceably  and  lawfully  behaving.     Which  said  writ,  warrant,  and 
mandate,  on  the  day  and  year  last  aforesaid,  he  the  said  F.  R.  S.,  then  being 
governor  as  aforesaid,  sent  and  transmitted  to  the  said  A.  V.  P.,  so  being 
associate  judge  as  aforesaid,  by  whom  it  was  duly  received,  to  wit,  on,  &C., 
at,  &c. 

^*  And  the  inquest  aforesaid,  on  their  oaths  and  affirmations  aforesaid,  do 
further  present,  that  afterwards,  to  wit,  on,  &c.,  at,  &c.,  the  said  A.  V.  P.,  so 
being  Associate  Judge  of  the  Court  of  Common  Pleas  for  the  city  and  county 
aforesaid,  in  pursuance  of  the  command  in  the  said  writ,  warrant,  and  mandate 
of  the  said  F.  R  S.,  governor  as  aforesaid,  issued  bis  warrant  for  the  arrest  of 
the  said  I.  B.,  bearing  date  the  day  and  year  last  aforesaid,  at,  &c.,  under  the 
hand  and  seal  of  him  the  said  A.  V.  P.,  so  being  associate  judge  as  aforesaid, 
directed  to  J.  H.  B.,  then  and  there  being  one  of  the  officers  of  the  police  of 
Philadelphia,  acting  under  the  authority  of  the  mayor  of  the  said  city ;  and  the 
said  J.  Z.,  so  being  agent  of  the  said  State  of  Maryland  for  the  purposes  afore- 
said ;  which  said  warrant  is  in  these  words  and  figures,  to  wit :  — 
"  *  City  and  County  of  Philadelphia,  «. 

"  *  The  Commonwealth  of  Pennsylvania, 

"  *  To  J.  H.  B.,  or  J.  Z.,  Greeting: 

"  *  Whereas  his  excellency  F.  R.  S.,  Governor  of  the  Commonwealth,  has 

issued  his  warrant  to  me  the  subscriber,  one  of  the  Judges  of  the  Court  of 

Common  Pleas  of  the  said  county,  setting  forth  that  a  certain  I.  B.,  late  of,  &c , 

in  the  State  of  Maryland,  stands  charged  upon  the  affidavit  of  A.  S.  with  the 
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aod  the  seal  of  this  honorable  court,  to  wit,  at,  &c.,  bearing 
date  the  day  and  year  aforesaid,  which  said  warrant  of  com- 

crime  of  an  assault  with  intent  to  kill  him,  and  the  said  I.  B.  is  a  fugitive  from 
justice,  and  authorizing  and  requiring  me  to  issue  a  warrant  in  due  form  of  law, 
directed  to  any  constable  or  other  proper  officer,  to  apprehend  and  secure  the 
said  I.  B^  and  when  so  secured  to  cause  him  to  be  delivered  to  J.  Z.,  agent 
from  the  State  of  Maryland.  These  are  therefore  to  command  you  'the  said  B. 
and  2t^  or  either  of  you,  to  take  the  said  I.  B.  and  bring  him  forthwith  before 
the  subscriber,  to  answer  said  charge,  and  to  be  further  dealt  with  according  to 
law.  •  « (  Witness  my  hand  and  seal,  at,  &c.,  on,  &c. 

"•A.  V.  P.' 

"  By  virtue  of  which  said  warrant,  they  the  said  J.  H.  B.  and  J.  Z.,  acting  as 
aforesaid,  arrested  and  secured  the  said  I.  B.,  named  in  the  information  of  the 
said  Governor  of  the  State  of  Maryland,  and  the  writ,  warrant,  and  mandate  of 
the  said  Governor  of  Pennsylvania,  in  the  charge  aforesaid,  and  held  and  de- 
tained bim  the  said  I.  B.  in  the  charge  and  keeping  of  the  said  J.  H.  B.  and  J. 
Z^  acting  as  aforesaid ;  and  the  said  I.  B.,  being  so  held  and  detained,  presented 
his  petition  over  the  mark  of  him  the  said  I.  B.  to  the  said  A.  Y.  P.,  so  being 
associate  judge  as  aforesaid,  setting  forth  that  the  said  I.  B.  was  illegally  de- 
prived of  his  liberty,  and  praying  that  he  the  said  A.  V.  P.,  so  being  associate 
judge  as  aforesaid,  would  grant  him  the  said  L  B.  a  writ  of  habeas  corpus  to 
relieTe  the  said  I.  B.  from  the  said  detention  and  restraint.  Whereupon  the 
said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  on  the  day  and  year  last 
aibresaid,  at  the  county  aforesaid,  allowed  the  said  writ  of  habeas  corpus,  which 
said  writ  of  habeas  corpus  did  thereupon  issue,  to  wit,  on,  &c.,  at,  &c.,  out  of  the 
said  Court  of  Common  Pleas,  duly  signed  and  sealed  with  the  seal  of  the  said 
court,  directed  to  J.  H.  B.,  commanding  him  the  said  J.  H.  B.,  that  the  body  of 
him  the  said  I.  B.,  under  his  the  said  J.  H.  B.'s  custody  detained,  by  whatsoever 
name  the  said  I.  B  might  be  detained,  together  with  the  day  and  cause  of  his 
being  taken  and  detained,  he  the  said  J.  H.  B.  have  before  liim  the  said  A.  V. 
P.,  so  being  an  associate  judge  of  the  said  court,  forthwith  in  the  room  of  the 
said  court  in  the  said  city  immediately,  then  and  there  to  do,  submit,  and  receive 
whatsoever  he  the  ^aid  A.  Y.  P.,  so  being  associate  judge  as  aforesaid,  should 
then  and  there  consider  in  that  behalf.  In  obedience  to  the  command  of  which 
said  writ  of  habeas  corpus,  he  the  said  J.  H.  B.  did  then  and  there  bring  imme- 
diately tJie  body  of  the  said  I.  B.  before  the  said  judge,  at  the  place  named  as 
aforesaid,  with  a  return  of  the  cause  of  the  detainer  of  the  said  L  B.  written  and 
indorsed  on  the  back  of  the  said  writ  of  habeas  corpus,  over  the  signature  of  him 
the  said  J.  H.  B.,  in  the  words  following,  to  wit :  — 

" '  The  within  named  I.  B.  is  detained  by  virtue  of  a  requisition  of  his  excel- 
lency Governor  T.  G.  P.,  of  Marj'land,  on  the  Governor  of  Pennsylvania,  who 
issued  his  warrant  for  the  arrest  of  the  said  I.  B.  as  a  fugitive  from  justice  from 
the  State  of  Maryland,  charged  with  an  assault  and  battery  with  intent  to  kill. 

«» J.  H.  B.,  2d  Lt.  of  Police. 
** '  Philadelphia,  &c.  "  *  To  Judge  P.' 

^  Whereupon  the  said  A.  Y.  P.,  so  being  associate  judge  as  aforesaid,  on,  &c.y 
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mitment  was  delivered  to  A.  F.,  then  being  the  keeper  and 
superintendent  of  the  prison  for  the  said  City  and  County  of 
Philadelphia,  in  and  by  which  said  warrant  he  the  said  A.  V. 
P.,  so  being  judge  and  justice  as  aforesaid,  certiBed  that  on  ihe 
day  and  year  aforesaid  one  I.  B.  was  committed  to  the  said 
prison  for  a  further  hearing,  to  answer  the  charge  of  being  a 
fugitive  from  justice  from  the  State  of  Maryland,  until,  &c; 
and  he  the  said  L  B.  to  stand  committed  until  judgment  be 
fully  complied  with,  as  by  the  said  warrant  more  fully  appears. 

at,  &c.,  heard  and  examined  the  said  charges  and  the  complaint  of  the  said  I.  B., 
and  afterwards,  to  wit,  on,  &c.,  at,  &c.,  committed  the  said  I.  B.  to  the  prison  for 
the  said  City  and  County  of  Philadelphia,  for  a  further  hearing  before  him  the 
said  A.  V.  P.,  so  being  an  associate  judge  as  aforesaid,  to  answer  the  said  charge* 
before  him  the  said  A.  V.  P.,  so  being  an  associate  judge  as  aforesaid,  on,  &c^ 
in  the  Quarter  Sessions  court-room,  and  did  then  and  there,  to  wit,  on,  &c.,  make 
out  his  warrant  of  commitment  in  due  form  of  law,  under  the  hand  of  him  the 
said  A.  V.  P.,  so  being  associate  judge  as  aforesaid,  and  the  seal  of  the  Court  of 
Quarter  Sessions  of  the  Peace  for  the  City  and  County  of  Philadelphia,  of  which 
said  court  he  the  said  A.  V.  P.  was  then  and  there  likewise  an  associate  judge, 
to  wit,  at  the  county  aforesaid,  bearing  date  the  day  and  year  last  aforesaid; 
which  said  warrant  of  commitment  was  delivered  to  A.  F.,  then  being  the  keeper 
and  superintendent  of  the  prison  for  the  said  City  and  County  of  Philadelphia, 
in  and  by  which  said  warrant  he  the  said  A.  V.  P.,  so  being  judge  and  justice  as 
aforesaid,  certified  that  on  the  day  and  year  aforesaid  the  said  I.  B.  was  com- 
mitted to  the  said  prison  for  a  further  hearing,  to  answer  the  charge  of  being  a 
fugitive  from  justice  from  the  State  of  Maryland,  until,  &c.,  to  wit,  &c.,  in  .the 
room  of  the  said  court ;  and  he  the  said  I.  to  stand  committed  until  judgment  be 
fully  complied  with,  as  by  the  said  warrant  more  fully  appears.  By  virtue  of 
which  said  warrant  of  commitment,  afterwards,  to  wit,  on,  &c.,  aforesaid,  at  the 
county  aforesaid,  A.  F.,  being  the  keeper  and  superintendent  of  the  said  prison 
for  the  said  city  and  county,  did  receive  the  said  I.  B.  into  his  custody  in  the 
said  prison  for  the  said  city  and  county,  situate  in  the  said  county,  and  did  also 
take  and  receive  the  said  warrant  of  commitment.  And  the  inquest  aforesaid, 
on  their  oaths  and  affirmations  aforesaid,  do  further  present,  that  the  said  A.  F., 
late  of  the  said  county,  yeoman,  so  being  keeper  of  the  said  prison  for  the  said 
city  and  county,  and  having  the  said  I.  B.  in  his  custody  in  the  said  prison  on 
that  occasion,  afterwards,  to  wit,  on,  &c.,  at  the  county  aforesaid,  and  within  dw 
jurisdiction  of  this  court,  unlawfully  and  negligently  did  permit  and  suffer  the 
said  I.  B.,  so  being  a  prisoner  committed  to  the  said  prison  as  aforesaid,  to  es- 
cape and  go  at  large  from  and  out  of  the  custody  of  him  the  said  A.  F.  out 
of  the  said  prison,  wheresoever  he  would,  whereby  the  ssud  I.  B.  did  then 
and  there  escape  out  of  the  said  prison,  and  go  at  large  whithersoever  he  would, 
to  the  great  hinderance  and  obstruction  of  justice,  in  contempt,  &c.,  to  the  cyiI 
example,  &c.,  and  against,  &c." 
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By  virtue  of  which  said  warrant  of  commitment,  afterwards,  to 
wit,  on,  &c.,  A.  F.,  then  being  the  keeper  and  superintendent  of 
the  said  prison  for  the  said  city  and  county,  did  receive  the 
said  L  B.  into  his  custody  in  the  said  prison  for  the  said  city  and 
county,  situate  in  the  said  county,  and  did  also  take  and  receive 
the  said  warrant  of  commitment. 

And  the  inquest  aforesaid,  on  their  oaths  and  affirmations 
aforesaid,  do  further  present,  that  the  said  A.  F.,  late  of,  &c., 
so  being  keeper  of  the  said  prison  for  the  said  city  and  county, 
and  having  the  said  I.  B.  in  his  custody  in  the  said  prison 
on  that  occasion,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within 
the  jurisdiction  of  this  court,  unlawfully,  voluntarily,  and  con- 
temptuously did  permit  and  suffer  the  said  I.  B.  (so  being  a 
prisoner  committed  to  the  said  prison  as  aforesaid),  to  escape 
and  go  at  large  from  and  out  of  the  custody  of  him  the  said 
A.  F.,  out  of  the  said  prison,  wheresoever  he  would,  whereby 
the  said  I.  B.  did  then  and  there  escape  out  of  the  said  prison 
and  go  at  large  whithersoever  he  would,  to  the  great  hinderance 
and  obstruction  of  justice,  in  contempt  of  the  laws  of  this  com- 
monwealth, to  the  evil  example,  &c.,  and  against,  &c.  ( Conclude 
as  in  book  1,  chapter  3.) 

(923)  Against  a  constable  for  a  negligent  escape.(n) 

That  on,  &c.,  at,  &c.,  J.  S.,  then  being  one  of  the  constables 
of  the  said  parish,  brought  one  J.  N.  before  A.  C,  Esq.,  then 
and  yet  being  one  of  the  justices  of  our  said  lady  the  queen, 
assigned  to  keep  the  peace  for  our  said  lady  the  queen  in  and 
for  the  county  aforesaid,  and  also  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdeeds  committed  in  the  said 
county ;  and  the  said  J.  N.  then  and  there  was  charged  before 
the  said  A.  C.  by  one  C.  H.,  spinster,  upon  the  oath  of  the  said 
C.  H.,  that  he  the  said  J.  N.  had  then  lately  before  violently,  and 
against  her  will,  feloniously  ravished  and  carnally  known  her  the 
said  C.  H.;  and  the  said  J.  N.  was  then  and  there  examined 
before  the  said  A.  C,  the  justice  aforesaid,  touching  the  said 
offence  so  to  him  charged  as  aforesaid ;  upon  which  the  said  A. 
C,  the  justice  aforesaid,  did  then  and  there  make  a  certain  war- 
rant under  his  hand  and  seal,  in  due  form  of  law,  bearing  date 
(n)  Arch.  C.  P.  6th  Am.  ed.  652.   See  Wh.  C.  L.  §  2600,  &c. 
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the  said,  &c,,  directed  to  the  keeper  of  Newgate  or  his  deputy, 
commanding  him  the  said  keeper  or  his  deputy  that  he  should 
receive  into  his  custody  the  said  J.  N.,  brought  before  him  and 
charged  upon  the  oath  of  the  said  C.  H.  with  the  premises 
above  specified ;  and  the  said  justice  by  the  said  warrant  did 
command  the  said  keeper  of  Newgate  or  his  deputy  to  safely 
keep  him  the  said  J.  N.  there  until  he  by  due  course  of  law 
should  be  discharged ;  which  said  warrant,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,was  delivered  to  the  said  J.  8.,  then  being  one  of 
the  constables  of  the  said  parish  as  aforesaid,  and  then  and  there 
having  the  said  J.  N.  in  his  custody  for  the  cause  aforesaid ;  and 
the  said  J.  S.  was  then  and  there  commanded  by  the  said  A.  C, 
the  justice  aforesaid,  to  convey  the  said  J.  N.  without  delay  to 
the  said  gaol  of  Newgate,  and  to  deliver  him  the  said  J.  N- to  the 
keeper  of  the  said  gaol  or  his  deputy,  together  with  the  warrant 
aforesaid.*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  J.  8.,  late,  &c.,  baker,  afterwards, 
to  wit,  on,  &c.,  then  being  one  of  the  constables  of  the  said  parish 
as  aforesaid,  and  then  having  the  said  J.  N.  in  his  custody  for 
the  cause  aforesaid,  at,  &c.,  the  said  J.  N.  out  of  the  custody  of 
him  the  said  J.  S.  unlawfully  and  negligently  did  permit  to 
escape  and  go  at  large  whithersoever  he  would,  whereby  the  said 
J.  N.  did  then  and  there  escape  and  go  at  large  whithersoever 
he  would,*  to  the  great  hinderance  of  justice,  to  the  evil  example, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(924)  Agaimt  a  prisoner  for  escape  out  of  custody  of  constable,(o) 

(State  the  charge  before  the  magistrade,  the  warrant  of  comntU" 
mentj  and  the  defendant's  being  in  the  custody  of  J.  S.,  as  in  the 
last  precedent,  to  the*,  and  then  proceed  thus):  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  J.  N.,  late,  &c.,  laborer,  so  being  in  the  custody  of  the  said 
J.  S.,  under  and  by  virtue  of  the  warrant  aforesaid,  afterwards, 
and  whilst  he  continued  in  such  custody,  and  before  he  was  de- 
livered by  the  said  J.  S.  to  the  said  keeper  of  Newgate  or  his 
deputy,  to  wit,  on,  &c.,  at,  &c.,  in  the  county  aforesaid,  out  of 
the  custody  of  the  said  J.  S.  unlawfully  did  escape  and  go  at 
large  whithersoever  he  would,  to  the  great  hinderance  of  justice, 
(o)  Arch.  C.  P.  6th  Am.  ed.  653. 
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to  the  evil  example,  &c.,  and  against,  &c.     (Conclude  as  in  book 

1,  chapter  3.) 

« 

(925)  Forinfiicting  cruel  and  unusual  punishment  on  one  of  the 
crew  of  a  vessel^  ^c.{a) 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arras,  on  the  high  seas  (or  otherwise)^  out  of  the  jurisdiction 
of  any  particular  state  of  the  said  United  States  of  America, 
on  waters  witliin  the  admiralty  and  ma,ritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  in 
and  on  board  of  a  certain  American  vessel,  being  a  called 

the  in  and  upon  one  then  and  there  being  one  of  the 

crew  of  said  vessel,  did  then  and  there  make  an  assault,  and 
from  malice,  hatred,  and  revenge,  and  without  any  justifiable 
cause,  then  and  there  did  inflict  upon  the  said  cruel  and 

unusual  punishment,  he  the  said  {the  offender)  then  and  there 
being  (state  whether  the  master^  officer,  or  one  of  the  crew)  of  the 
said  American  vessel,  being  a  called  the  to  the  great 

damage  of  the  said  against,  &c.      ( Conclude  as  in  book  1, 

chapter  3.) 

Second  count. 

( Same  as  first,  substituting)  :  ^'  did  then  and  there  make  an  as- 
sault, and  from  malice,  hatred,  and  revenge,  and  without  any 
justifiable  cause,  then  and  there  did  beat  and  wound  {or  as  the 
case  may  6e),the  said  he  the  said,"  isLc^for  "  did  then  and 

there  make  an  assault,  and  from  malice,  hatred,  and  revenge,  and 
without  any  justifiable  cause,  then  and  there  did  inflict  upon  the 
said  cruel  and  unusual  punishment,  he  the  said,"  &c. 

Third  count. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of  any  partic- 
ular state  of  the  United  States  of  America,  on  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  said  United  States, 
and  within  the  jurisdiction  of  this  court,  in  and  on  board  of  a 
certain  American  vessel,  being  a  called  the  in  and 

upon  one  then  and  there  being  one  of  the  crew  {or  other* 

(a)  See  Wh.  C.  L.  §  2861,  &c. 
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wise)  of  the   said  American   vessel,  being   a  called  the 

in  aijd  upon  one  then  and  there  being  of  the 

said  called  the  did  then  and  there  make  an  assaalt, 

and  from  malice,  hatred,  and  revenge,  and  without  jastifiable 
cause,  then  and  there  did  beat,  wound,  and  imprison  {or  as  the 
case  may  be)  the  said  and  upon  the  said  then  and  there 

being  of  the  said  vessel,  being  a  called   the 

then  and  there  did  inflict  cruel  and  unusual  punishment;  he  the 
said  then  and  there  being  of  the  said  American  ves- 

sel, being  a  called  the  to  the  great  damage  of  the 

said  against,  &c.,  and  against,  &c     ( Conclude  as  in  book 

1,  chapter  3.) 

{For  final  county  see  ante^  17, 18, 181,  n.,  239,  n.) 

(926)    Against  same  for  same^  the  punishment  being  heating  and 
wounding^  ^c.{j>) 

That  W.  H.  G.,  of,  &c.,  in  said  district,  master  mariner,  on, 
&c.,  on  the  high  seas,  within  the  admiralty  and  maritime  juris- 
diction of  the  said  United  States,  in  and  on,  to  and  of  the 
"  Richard  Mitchell,"  the  same  then  and  there  being  an  Americau 
ship  or  vessel,  and  belonging  to  certain  persons  citizens  of  the 
said  United  States,  whose  names  are  to  the  jurors  aforesaid  as 
yet  unknown,  with  force  and  arms,  an  assault  did  make  in 
and  upon  one  J.  P.  C. ;  and  him  the  said  C.  then  and  there,  from 
malice,  hatred,  and  revenge,  and  without  justifiable  cause,  did 
beat  and  wound,  he  the  said  C.  then  and  there  being  one  of 
the  crew  of  said  ship  or  vessel,  and  he  the  said  G.  then  and 
there  being  the  master  thereof,  against, &c.  {Conclude  as  in 
book  1,  chapter  3.) 

(927)  Second  count.     Specifying  the  punishment  more  minutely. 

That  W.  H.  G.,  of,  &c,  in-said  district,  master  mariner,  on,  Ace, 
on  the  high  seas,  within  the  admiralty  and  maritime  jurisdiction 
of  the  said  United  States,  in  and  on  board  of  the  *'  Richard 
Mitchell,"  the  same  then  and  there  being  an  American  ship  or 
vessel,  and  belonging  to  certain  persons  citizens  of  the  said 
United  States,  whose  names  are  to  the  jurors  aforesaid  as  yet 
unknown,  with  force  and  arms,  another  assault  did  make  in  and 
(p)  This  form  was  sustained  in  Massachusetts  afler  a  conviction. 
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upon  the  said  J.  P.  C.|  and  then  and  there,  from  malice,  hatred, 
and  revenge,  and  without  justifiable  cause,  did  strip  and  expose 
naked  down  to  the  middle  the  person  of  him  the  said  C,  and  did 
then  and  there  igflict  on  the  naked  back  of  him  the  said  C. 
seventeen  lashes,  with  a  certain  instrument  called  <^  the  cats,"  and 
then  and  there,  after  the  infliction  of  said  lashes  as  aforesaid,  did 
pour  a  quantity  of  salt  brine  upon  the  said  naked  back  of  him 
the  said  C;  which  said  stripping  and  exposing  naked  the  person 
of  him  the  said  C.  as  aforesaid,  and  said  inflicting  of  said  lashes 
as  aforesaid,  and  which  said  pouring  of  salt  brine  as  aforesaid 
upon  the  naked  back  of  said  C,  were  a  cruel  and  unusual  pun- 
ishment, against,  &cc.  ( Conclude  as  in  book  1,  chapter  3.) 
(For  final  county  see  anie^  17,  18, 181,  n.,  239,  n.) 

(928)  Confining  a  boy  in  run  of  a  ship^  ^c. 
That  A.  B.,  of,  &c.,  in  the  District  of  M.,  master  mariner,  in 
on  the  high  seas,  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  and  on  board  of  the  same 
then  and  there  being  an  American  ship  or  vessel  of  the  United 
States,  with  force  and  arms,  an  assault  did  make  in  and  upon 
one  and  him  the  said  then  and  there,  from  malice, 
hatred,  and  revenge,  and  without  justifiable  cause,  did  imprison 
in  the  run  of  said  ship  or  vessel,  and  detain  there  so  imprisoned 
for  a  long  space  of  time,  to  wit,  from  the  said  to  the 
day  of  then  next  ensuing ;  he  the  said  then  and  there 
being  the  master  of  said  vessel,  and  he  the  said  then  and 
there  being  one  of  the  crew  thereof,  against,  &c.  (Conclude  as 
in  book  1,  chapter  3.) 

(929)  Second  count.    Refusing  suitable  food. 

That  A.  B.,  of,  &c.,  in  the  District  of  M.,  master  mariner,  on 
and  from  that  day  to  then   next  ensuing,  on  the 

high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  in  and  on  board  of  the  the  same  then  and 

there  being  an  American  ship  or  vessel  of  the  United  States, 
with  force  and  arms  did  withhold,  from  malice,  hatred,  and 
revenge,  and  without  justifiable  cause,  suitable  food  and  nour- 
ishment from  one  he  the  said  then  and  there  being 
the  master  of  said  ship  or  vessel,  and  he  the  said  then  and 
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there  being  one  of  the  crew  thereof,  against,  &cc.  ( Conclude  as 
in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

(930)  Another  form  for  withholding  suitahle  food^  ^e. 

That  W.  Li.  C,  of  in  said  district,  master  mariner,  on 

and  from  that  day  antil  then  next  following,  on  the 

high  seas,  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  out  of  the  jurisdiction  of  any  particular 
state  thereof,  in  and  on  board  the  ship  ^'  Farewell,"  the  same 
then  and  there  being  an  American  ship  or  vessel,  belonging  to 
certain  persons,  citizens  of  the  said  United  States,  whose  names 
are  to  the  jurors  aforesaid  as  yet  unknown,  with  force  and  arms, 
from  malice,  hatred,  and  revenge,  and  without  justifiable  cause, 
did  withhold  suitable  food  and  nourishment  from  G.  W.  and 
(eleven  others),  they  the  said  W.  (et  aL)  then  and  there  being 
the  crew  of  said  ship  or  vessel,  and  he  the  said  W.  L.  C.  then 
and  there  being  master  thereof,  against,  &c.  {Conclude  as  in 
book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  «.,  239,  n.) 

(931)  For  forcing ,  ^<?.,  a  seaman  ashore  in  a  foreign  port. 

That  A.  B.,  late  of,  &c.,  mariner,  heretofore,  on,  &c.,  at  {specify 
definitely  the  particular  name  of  the  place  and  country  where  the 
seaman  was  left),  did,  during  his  being  abroad,  maliciously  and 
without  justifiable  cause,  force  on  shore  at  {as  before  mentioned), 
aforesaid,  one  he  the  said  then  and   there  being  a 

mariner,  and  belonging  to  the  company  of  a  certain  American 
vessel,  being  a  called  the  belonging  in  whole  or  in 

part  to  a  certain  person  or  persons,  whose  name  or  names  are  to 
the  said  jurors  unknown,  then  and  still  being  a  citizen  or  citi- 
zens of  the  said  United  States  of  America,  of  which  said  vessel 
he  the  said  was  then  and  there  master  and  comroaader, 

against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

(932)  Second  count.     Same  in  another  form. 

That  the  said  A.  B.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  be  the 
said  then  and  there  being  the  master  and  commander  of  a 

certain  American  vessel,  being  a  called  the  belong- 
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ing  in  whole  or  in  part  to  a  certain  person  or  persons  whose 
name  or  names  are  to  the  said  jurors  unknown,  then  and  still 
being  a  citizen  or  citizens  of  the  said  United  States,  did,  during 
his  being  abroad,  maliciously  and  without  justifiable  cause,  force 
on  shore  at  (as  above  mentioned),  aforesaid,  one  he  the  said 

then  and  there  being  a  mariner  of  the  said  vessel,  being  a 
called  the  contrary,  &c.     {Conclude  as  in  book  1, 

chapter  3.) 

(938)   Third  count.     Leaving  behind  seaman. 

{Like  second  count,  except  instead  of) :  "  force  on  shore  at  (as 
above  mentioned),  aforesaid,"  insert  <'  leave  behind  at  a  foreign 
port  (or  place),  to  wit,  the  said  "  {as  is  mentioned  in  preceding 
counts). 

{For  final  count,  see  17, 18, 181,  «.,  239,  n.) 

(984)  Leaving  seaman  in  foreign  port.{p^) 

That.  B.  C.  S.,  late  of.  Sec,  master  mariner,  on,  &c.,  at  a  for- 
eign port  or  place  called  Valparaiso,  in  South  America,  then  and 
there  being  the  master  and  commander  of  the  <<  Henry  Clay," 
the  same  then  and  there  being  a  ship  or  vessel  of  the  United 
States,  and  belonging  in  whole  or  in  part  to  certain  persons, 
citizens  of  the  United  States,  whose  names  are  to  the  jurors 
aforesaid  as  yet  unknown,  during  her  being  abroad  at  said  for- 
eign port  or  place  called  Valparaiso,  maliciously  and  without 
justifiable  cause  did  leave  behind  in  said  foreign  port  or  place 
called  Valparaiso  one  J.  S.,  he  the  said  J.  S.  then  and  there 
being  a  mariner  of  said  vessel,  against,  &c.  {Conclude  a^  in 
book  1,  chapter  3.) 

(935)  Bef  using  to  bring  home  a  seaman. 

That  B.  C.  S.,  late,  &c.,  master  mariner,  on,  &c.,  at  a  foreign 
port  or  place  called  Valparaiso,  in  South  America,  then  and 
there  being  the  master  and  commander  of  the  <<  Henry  Clay," 
the  same  then  and  there  being  a  ship  or  vessel  of  the  United 
States,  and  belonging  in  whole  or  in  part  to  certain  persons, 
citizens  of  the  United  States,  whose  names  are  to  the  jurors 
aforesaid  as  yet  unknown,  during  his  being  abroad  at  the  said 

{p^)  Drawn  and  sustained  in  Boston. 
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foreign  port  or  place  called  Valparaiso,  maliciously  and  without 
justifiable  cause  did  refuse  to  bring  home  again  from  said  for- 
eign port  or  place  called  Valparaiso  one  J.  S.,  be  the  said  J.  S. 
then  and  there  being  a  mariner  of  said  ship  or  vessel,  B.  C.  S. 
carried  out  with  him  from  the  said  United  States  in  said  ship  or 
vessel,  and  then  and  there  being  in  a  condition  to  return,  and 
willing  to  return  when  said  B.  C.  S.  was  ready  to  proceed  on  his 
homeward  voyage  from  said  foreign  port  or  place,  against,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

(936)  Another  form  for  8ame.{q) 

That  heretofore,  to  wit,  on,  &c.,  one  J.  C.  T.,  then  being  the 
master  of  a  ship,  to  wit,  the  ship  "Washington,"  then  and  there 
belonging  to  a  citizen  or  citizens  of  the  United  States,  during 
his  the  said  T.  being  abroad,  to  wit,  at  a  foreign  port,  Calcutta, 
being  a  port  within  the  dominions  of  his  Britannic  majesty,  and 
within  the  jurisdiction  of  this  court,  to  wit,  at  the  district  afore- 
said, did  maliciously  and  without  justifiable  cause' force  W.  S. 
B.,  then  and  there  being  an  officer  of  the  said  ship,  to  wit,  chief 
mate  of  the  said  ship  "  Washington,"  on  shore  in  the  said  for- 
eign port  of  Calcutta,  to  wit,  at  the  district  aforesaid,  contrary, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17,  18,  181,  n.,  239,  n.) 

(937)  Against  a  captain  of  a  vessel,  for  bringing  into  the  port  a  per- 
son with  an  infectious  disease,  under  the  Petinsylvania  aet,{b) 

That  A.  E.,  late  of,  &c.,  on,  &c.,  being  master  and  commander 
of  the  schooner  **  St.  Andrews,"  did  arrive  with  the  said  vessel 
from  beyond  seas,  at  the  port  of  P.,  and  then  and  there  bad  on 
board  of  the  said  vessel  a  certain  W.  M.,  then  and  there  dis- 
ordered with  a  certain  infectious  disease  called  a*  putrid  fever; 
and  that  N.  F.,  then  and  still  being  the  officer  appointed  by 
virtue  of  the  act,  entitled  "  A  supplement  to  the  act  entitled  an 
act  for  imposing  a  duty  on  persons  convicted  of  heinous  crimen, 

(q)  United  States  v,  Taylor,  Phil.  Oct  Sess.  1837.  The  defendant  was  ac- 
quitted. The  indictment  was  framed  by  Mr.  John  M.  Read,  then  district  attor- 
ney. 

(b),  Drawn  by  Mr.  Bradford  in  1790. 
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and  to  prevent  poor  and  impotent  persons  being  imported  into 
this  province;"  together  with  J.  H.,  then  and  still  being  one  of 
the  physicians  appointed  by  virtue  of  the  act  of  general  assem- 
bly, entitled  ''  An  act  to  prevent  infectious  diseases  from  being 
brought  into  this  province,"  afterwards,  to  wit,  on  the  same  day 
and  year  aforesaid,  and  at  the  county  aforesaid,  did  repair  on 
board  the  same  schooner  or  vessel,  to  inspect  the  same  with 
respect  to  the  health  and  disease  of  the  people  on  board  the 
same  vessel,  and  to  do  and  perform  the  duties  to  their  respective 
offices  belonging;  and  that  he  the  said  A.  E.,  then  and  there 
well  knowing  the  same  W.  M.  to  be  so  as  aforesaid  on  board 
his  said  schooner  or  vessel,  and  to  be  disordered  with  the  infec- 
tions disease  aforesaid,  then  and  there  knowingly  and  willingly 
did  conceal  the  same  from  the  said  officer  and  physician,  and 
then  and  there  did  not  make  a  just  and  true  discovery  of  the 
sickly  and  disordered  state  and  condition  of  the  said  W.  M.  to 
the  said  officer  and  physician,  but  did  neglect  so  to  do,  to  the 
great  damage  of  the  health  and  lives  of  the  citizens  of  this  State, 
contrary,  &c.,  against,  &c.     ( Conclude  as  in  hook  1,  chapter  3.) 

(938)  Affainst  a  captain  of  a  vessel,  for  not  providing  wholesome 
meat  for  his  passengers.(c) 

That  E.  C,  late  of,  &c.,  mariner,  on,  &c.,  being  master  and 
commander  of  the  brigantine  "  Cunningham,"  bound  from  Lon- 
donderry, beyond  seas,  to  the  port  of  Philadelphia,  and  having 
charge  of  the  same,  on,  &c.,  and  within  the  jurisdiction  of  this 
court,  did  import  into  the  River  Delaware,  from  the  port  of  Lon- 
donderry aforesaid,  three  hundred  and  forty  passengers  and  ser- 
vants, and  that  he  t'he  said  E.  C,  so  being  master  and  com- 
mander of  the  same  ship,  did  neglect  and  omit  to  provide  and 
supply  the  same  passengers  and  servants,  during  the  voyage 
aforesaid,  with  good  and  wholesome  meat,  drink,  and  other 
necessaries,  and  did  wholly  omit  and  neglect,  during  the  said 
voyage,  to  provide  and  supply  any  vinegar,  to  wash  and  cleanse 
the  said  vessel,  or  for  the  said  passengers  and  servants  to  use  on 
board,  during  the  said  voyage  from  Londonderry  aforesaid,  and 
that  the  said  passengers  and  servants  were  not,  during  the  voyage 
aforesaid,  provided  and  supplied  with  good  and  wholesome  meat, 
(c)  Drawn  by  Mr.  Bradford  in  1790.     See  Wh.  C.  L.  §  2370. 
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drink,  and  other  necessariesi  nor  with  any  vinegar  for  the  pa^ 
poses  aforesaid,  and  that  the  said  passengers  and  servants  then 
and  there  were  a  greater  number  than  were  well  supplied  and 
provided  with  the  meats,  drinks,  vinegar,  and  necessaries  afore- 
said, by  reason  whereof  many  of  the  said  passengers  became 
sick  and  in  great  jeopardy  of  their  lives,  to  the  evil  example,  &c, 
contrary,  &&,  and  against.  Sec  ( Conclude  as  in  book  1,  chap- 
ter 3.) 
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CHAPTER  VIL 

LIBEL.((f) 

(939)  General  frame  of  indictment. 

(940)  Libel  on  an  indiyidual  generally. 
(^41)  Publishing  generally. 

(942)  Posting  a  man  as  a  scoundrel,  &c. 

(943)  Libel  upon  an  attorney,  contained  in  a  letter. 

(944)  Publishing  an  ex  parte  statement  of  an  examination  before  a  magis- 

trate for  an  offence  with  which  the  defendant  was  charged. 

(945)  Liformation  for  writing  and  publishing  a  libel  against  the  king  and 

government. 

(946)  For  publishing  the  same  in  other  newspapers. 

(947)  Libel  on  the  President  of  the  United  States. 

(948)  Another  form  for  same. 

(949)  Libel  on  a  judge  and  jury  when  in  the  execution  of  their  duties. 

(950)  Libel  on  a  sheriff*,  attributing  to  him  improper  motives  and  con- 

duct, in  getting  up  petitions,  &c.,  for  the  locating  of  the  seat  of 
justice  in  a  particular  county. 

(951)  Libel  on  a  justice  of  the  Police  Court  in  Boston,  &c. 

(d)  See  Wh.  C.  L.  generally  as  follows  :  — 

A.  Statute. 

Ohio,  §  2524. 

B.  Offence  genkrallt. 

L  Libel  in  general,  §  2525. 
IL  lAbeU  affecting  individuahf  §  2526. 
UL  Libels  affecting  the  jmblic,  public  offtcers,  and  bodies  o/men,  §  2536. 
1st   Blasphemous  libels,  §  2586. 
2d.   Obscene  libels,  §  2r>4  7. 
3d.   Seditious  libels,  §  2550. 
IV.  Publication,  §  2556. 
V.   What  communications  are  pririleged,  §  2561. 

Ist.    From  the  relation  of  the  parties,  §  2561. 
2d.   From  public  policy,  §  2572. 
YL   Truth  when  admissible,  §  2583. 
yn.  Malice,  Juno  proved  and  rebutted,  §  2594. 
YUL  Indictment,  §  2598. 
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(952)  Libel  on  an  officer,  said  libel  consisting  of  a  paper  alleged  to  ha?e 

been  read  by  the  defendant  at  a  public  meeting,  but  which  was 
in  the  defendant*s  possession,  or  destroyed,  and  consecpientlj 
was  not  produced  to  the  grand  jury. 

(953)  Seditious  libel.     The  libellous  matter  consisting  in  an  address  to 

the  electors  of  Westminster,  of  which  the  defendant  was  tiie  rep- 
resentative, charging  the  government  with  trampling  upon  the 
people,  &c*^ 

(954)  Publishing  at  a  time  of  popular  commotion  resolutions  attacbng 

the  government  as  blood-thirsty,  &c. 

(955)  Libel  in  German,  in  the  Circuit  Court  of  the  United  States. 

(956)  Libel  in  French,  against  a  foreign  potentate. 

(957)  Sending  a  letter  to  a  commissioner  of  revenue  in  the  United  States 

containing  corrupt  proposals. 

(958)  Writing  a  seditious  letter  with  intent  to  excite  fresh  disturbance 

in  a  district  in  a  state  of  insurrection. 

(959)  Hanging  a  man  in  effigy. 

(960)  Insulting  a  justice  in  the  execution  of  his  office. 

(961)  For  seditious  words. 

(962)  Another  form  for  same. 

(963)  Uttering  blasphemous  language  as  to  God. 

(964)  Same  under  Rev.  Sts.  Mass.  ch.  ISO,  §  15. 

(965)  Blaspheming  Jesus  Christ. 

(966)  Blaspheming  the  Holy  Ghost. 

(967)  Composing  and  publishing  blasphemous  libel. 

(968)  Obscene  libel.    First  count,  not  setting  forth  libellous  matter. 

(969)  Second  count.    Publishing  an  obscene  picture. 

(970)  Exhibiting  obscene  pictures. 

(971)  Against  the  printer  of  a  newspaper  for  publishing  an  advertise- 

ment by  a  married  woman,  offering  to  become  a  mistress. 

(972)  Indictment  for  threatening  to  accuse  of  an  infamous  crime. 

(973)  Sending  a  letter,  threatening  to  accuse  a  person  of  a  crime.  Mass. 

Rev.  Sts.  ch.  125,  §  17. 

(974)  Sending  a  letter  threatening  to  bum  a  dwelling-house.    Mass. 

Rev.  Sts.  ch.  125,  §17. 

(975)  Sending  a  threatening  letter. 


(939)  General  frame  of  indictment. 

That  A.  B.,  of,  &c.,  on,  &c.,(a)  unlawfully  and  raalicioasly 

contriving  and  intending  to  vilify  and  defame  one  C.  D.,  and  to 

bring  him  into  public  scandal  and  disgrace,  and  to  injure  and 

aggrieve  him  the  said  C.  B.,  on,  &c.,  at,  &c.,  unlawfully  and  ma- 

(a)  As  to  time,  see  Wh.  C.  L.  §  2599, 
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liciously  did  compose  and  publi8b,(a^)  and  cause  and  procure(a2) 
to  be  composed  and  published,  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  libel  of  and  concerning  him,(i)  the  said 

C.  D.,  containing  therein,  among  other  things,  the  false,  malicious, 
defamatory,  and  libellous  words  and  matters  following,  that  is  to 
8ay(c)  (here  give  the  libellous  matter  in  the  manner  stated  in  the 

(a*)  As  composing  or  writing  a  libel  merely  does  not  seem  to  be  an  offence 
unless  the  libel  be  aflerwards  published,  the  indictment  must  charge  a  publica- 
tion. R.  V.  Burdett,  4  B.  &  AL  95 ;  Wh.  C.  L.  §  2566.  Where,  however,  a 
libel  is  written  in  the  County  of  L.,  with  intent  to  publish  it,  and  is  afterwards 
published  in  the  County  of  M.,  the  defendant  may  be  indicted  for  a  misdemeanor 
in  either  county,    lb. ;  by  ihren  judges,  Bayley,  J.,  dubitante. 

(cfi)  This  joinder  is  not  bad  for  duplicity.    Wh.  C.  L.  §§  320,  393. 

(6)  It  should  be  stated  that  the  libel  was  of  and  concerning  ihe  prosecutor  (4 
M.  &  S.  164;  7  Mod.  400;  4  B.  &  A.  314),  and  if  necessary,  what  were  the  cir- 
cumstances of  the  publication.  State  v.  Henderson,  1  Richardson,  179 ;  Wh.  C. 
L.  §  2.059,  &c.  On  an  indictment  for  a  libel  against  Jane  Cox,  which  libel  described 
her  as  the  only  daughter  of  the  widow  Roach,  the  innuendo  in  the  indictment 
stated  the  identity  of  Mrs.  R.'s  daughter  and  of  the  prosecutrix  Mrs.  Cox :  it  was 
held  that  it  was  not  necessary  to  prove  that  the  prosecutrix  was  the  only  daugh- 
ter. State  17.  Perrin,  1  Tr.  Con.  Rep.  446 ;  3  Brevard,  152.  It  has  been  detei> 
mined  that  it  is  a  proper  question  to  ask  a  witness  whether,  in  his  opinion, 
the  alleged  libellous  words  referred  to  the  party  alleged  to  be  libelled.  Com. 
V,  Buckingham,  Thacher*s  C.  C.  29.  In  an  indictment  for  a  libel  against  A.  S., 
omitting  to  allege  that  the  libel  was  "of  and  concerning  A.  S.,"  it  was  held  that 
such  omission  was  not  supplied  by  its  being  alleged  in  the  introductory  part, 
«that  the  defendant,  intending  to  vilify  A.  S.,  he  having  been  mayor  of,  &c.,  and 
to  cause  it  to  be  believed,  that  as  such  mayor  he  had  practised  corruption  and 
had  been  guilty  of  abuse  in  respect  to  granting  a  license  to  retail  beer,"  &c.,  and 
concluding,  "  to  the  injury  and  disgrace  of  A,  S.,"  &c.,  although  the  innuendoes 
pointed  the  different  parts  of  the  libel  to  A.  S.  and  J.  L ,  and  to  the  granting 
the  license.  4  M.  &  S.  164.  See  also  Clement  v.  Fisher,  7  B.  &  C.  459;  State 
r.  Nease,  2  Taylor's  (N.  C.)  R.  270.  But  this  statement  does  not  appear 
necessary  where  the  libel  is  stated  to  have  been  addressed  to  the  plaintiff  and 
written  in  the  second  person,  "You,"  &c.  1  Saund.  242,  n.  3;  Cro.  J.  231. 
Whenever  an  inducement  of  extrinsic  matter  is  necessary  to  constitute  the  mat- 
ter libellous,  it  is  necessary  to  aver  that  the  libel  was  of  and  concerning  such 
matter  (8  East,  427;  1  Saund.  242-243;  n.  3,  4) ;  when  not,  see  Ld.  Raym.  1480; 
2  Lev.  62;  Cro.  Car.  270 ;  Wh.  C.  L.  §  2559,  &c. 

(c)  The  alleged  libellous  matter  must  be  set  out  correctly.  Wright  r.  Clem- 
ent, 3  B.  &  Al.  503 ;  Tabart  v.  Tipper,  1  Carapb.  352  ;  Cartwrioht  v.  Wright,  1 

D.  &  R.  230 ;  State  v,  Stephens,  Wright's  Ohio  R.  73 ;  Com.  v.  Gillespie,  7  S. 
&  R.  469 ;  Com.  v.  Stow,  1  Mass.  54  ;  Com.  v.  Bailey,  1  Mass.  62 ;  State  v.  Far- 
rand,  3  Halst.  333 ;  State  v.  Gustin,  2  South.  R.  749 ;  State  v.  Street,  Taylor, 
158;  State  v.  Bradley,  1  Hay.  403 ;  State  v,  Coffey,  N.  C.  Term  R.  272;  U.  S. 
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note^  and  proceed) :  to  the  great  injury,  scandal,  and  disgrace  of 
the  said  C.  D.,  and  against,  &c.   ( Ckmclude  cls  in  book  1,  chapter  3.) 

V.  Hinman,  1  Bald.  292 ;  U.  S.  v,  Britton,  2  Mason,  462 ;  People  v,  Franklin^  3 
Johns.  C.  299 ;  Com.  v.  Searle,  2  Binn.  282 ;  State  v.  Carr,  6  N.  Uamp.  867 ; 
Com.  V.  Harrison,  2  Gray,  289 ;  Com.  v.  Stevens,  1  Mass.  203 ;  Com.  v.  Parmen- 
ter,  6  Pick.  279 ;  State  v.  Molier,  1  Dev.  263 ;  State  v.  Carter,  Conf.  (N.  C.)  R. 
210;  State  r.  Wimberly,  8  M'Cord,  190;  State  v.  Twitty,  2  Hawks,  487;  Com. 
V.  Sweeney,  10  S.  &  R.  1 78 ;  Com.  i».  Keams,  1  Va.  Cases,  109  ;  State  ».  Waters,  S 
Brev.  607 ;  Const  Ct.  R.  169 ;  Sedgwick,  J.,  8  Mass!  110;  People  r.  Badgley,  16 
Wend.  53 ;  Pendleton  o.  Com.,  4  Leigh,  694 ;  State  v.  Parker,  1  Chipman'a  Vt 
R.  298 ;  State  c.  Potts,  4  Halst.  26 ;  People  p.  Kingsley,  2  Cow.  522 ;  State  a 
Squires,  1  Tyler's  Vt.  R.  147;  Com.  p.  Holmes,  17  Mass.  286;  Com.  v.  Sharp- 
less,  2  S.  &  R.  91 ;  Bucher  v.  Jarrat,  8  B.  &  P.  143 ;  Howe  v.  Hall,  14  East,  275; 
Wh.  C.  L.  §§  305-318,  2559,  &c.  It  is  not  enough  to  charge  the  libel  to  contaio 
"  in  substance  "  the  matter  following  (8  B.  &  A.  508),  or  that  it  was  ^*  to  the  effect 
following."  2  Salk.  417,  600 ;  11  Mood.  78,  84,  85 ;  Com.  v.  Sweeney,  10  S.  & 
R.  178;  State  v.  Walsh,  2  M'Cord,  248 ;  Com.  u.  Tarbox,  1  Cush.  66  ;  State  i». 
Groodman,  6  Richards.  388.  The  usual  methods  of  introducing  the  libelloas 
words,  as  will  appear  more  fully  in  the  precedents  which  are  to  follow,  are :  '^in 
which  said  (paper,  book,  or  letter,  as  the  case  may  be)  was  and  is  contnioed, 
amongst  other  things,  the  false,  scandalous,  defamatory,  and  libellous  words  and 
matter  following,  of  and  concerning  the  said  A.  B."  &c.  (2  Stark,  on  Sland.  388), 
or  did  publish,  &c.,  "  a  certain  false,  &c.,  libel,  according  to  the  tenor  following;" 
or  "containing  divers  scandalous,  &c.,  matters,  according  to  the  tenor fbllowiog, 
Chat  is  to  say"  (3  Chit  C.  L.  887-8-9),  and  see  the  prefatory  averments  nsed 
in  cases  of  forgery,  §§  807,  2698.  The  leading  case  on  thb  point  is  King  v. 
Bear,  2  Salk.  417.  The  indictment  was  for  composing,  writing,  making,  and 
collecting  several  libels  in  uno  quorum  continetur  inter  alia  juxia  tenorem^  et  ad 
effecium  sequentum^  and  the  words  were  then  set  out.  And  it  was  agreed  that 
ad  effectum  would  of  itself  have  been  had,  since  the  court  must  judge  of  the  iwn/i 
themselves  and  not  of  the  construction  the  prosecutor  puts  upon  them ;  but  that 
the  wonls  juxta  ienorem  sequentum  import  the  very  words  themselves.  2  Salk. 
417.  And  it  was  held  that  the  words  "arf  effecium"  were  loose  and  uselew 
words ;  but  that  the  words  juxta  ienorem,  being  of  a  more  certain  or  strict  sig- 
nification, the  force  of  the  latter  was  not  hurt  by  the  former,  according  to  the 
maxim,  "  utile  per  inutile  non  vitiatur,*' 

In  the  same  case,  that  of  Ford  v.  Bennett  (1  Ld.  Raym.  415)  was  referred  to, 
where,  in  a  special  action  upon  the  case  against  Bennett  et  aL,  the  plaintiff  de- 
clared that  the  defendant,  at  Saltashe,  procured  a  false  and  scandalous  libel 
against  the  plaintiff  to  be  written,  under  the  form  of  a  petition,  and  the  libel 
was  set  forth  after  the  words  continetur  ad  tenorem  el  ad  effectum  sequentum. 
Two  were  found  guilty,  upon  which  judgment  was  entered  for  the  plaintiff,  and 
afterwards  upon  error  brought  in  the  exchequer,  the  judgment  was  affirmed, 
the  exception  taken  to  the  words  ad  effectum  having  been  overruled  without 
consideration.  And  Holt,  C.  J.,  said,  that  he  then  thought  the  judgment  to  be 
given  with  too  great  precipitation,  but  he  afterwards,  upon  great  consideration, 
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(940)  Libd  on  an  mdividual  generally. 
That  C.  D.,  late,  &a,  being  a  person  of  an  envious,  evil,  and 
wicked  mind,  and  of  a  most  malicious  disposition,  and  wickedly, 

had  esteemed  it  to  be  very  good  law.  And  King  r.  Fuller,  Mich.  4  Wm.  k  Mar}% 
and  King  r.  Young,  lb.,  were  cited  as  authorities  in  point ;  and  the  whole  court 
were  of  opinion  that,  notwithstanding  the  exception,  the  indictment  was  good  ; 
bat  that  if  it  had  been  only  ad  effectum  sequentum^  it  had  been  ill,  because  it 
had  not  imported  that  the  words  were  the  specific  words  which  were  in  the 
libeL 

This  rule,  however,  is  relaxed  in  the  following  cases :  — 

1.  Where  the  libellous  matter  is  in  the  defendant's  possession,  and  he,  though 
notified  to  do  so,  refuses  to  produce  it  In  such  a  case  it  will  be  enough  for  the 
jury  to  aver  the  fact  of  such  possession,  as  an  excuse  for  the  non-setting  forth 
of  the  tenor  of  the  libel,  and  then,  as  will  be  done  in  a  form  which  will  be  pres- 
ently given,  to  set  forth  the  substance.  This  course  was  first  suggested  in  the 
King's  Bench  in  King  p.  Watson  (2  T.  R.  200),  where  an  information  was  asked 
against  a  corporation  for  a  libel,  the  libellous  writing  being  in  the  hands  of  the 
defendant,  and  not  within  the  control  of  the  prosecution.  The  case  did  not  pro- 
ceed to  trial,  but  it  was  strongly  intimated  by  Buller,  J.,  that  if  it  should,  and 
the  defendant  refused  to  deliver  the  libellous  paper,  af^er  notice,  it  would  be 
enough  for  the  prosecution  to  prove  the  substance.  And  it  has  since  been  held, 
in  prosecutions  for  forgery,  that  if  the  prosecutor,  a  reasonable  time  before  the 
commencement  of  the  assizes,  gives  the  prisoner  notice  to  produce  the  alleged 
forged  writing,  he  is  entitled,  on  non-production,  to  give  secondary  evidence  of 
its  contents.  R.  w.  Haworth,  4  C.  &  P.  254  ;  R.  o.  Hunter,  lb.  128  ;  Wh.  C.  L. 
f  608.  In  Massachusetts,  Vermont,  New  York,  New  Jersey,  and  Virginia,  as 
well  as  in  the  United  States  courts,  it  has  been  laid  down  that  in  such  cases  it 
is  proper  and  necessary  for  the  prosecution  to  aver  specially  in  the  indictment 
the  loss  of  the  instrument  in  question,  or  a  possession  and  non-production  by  the 
defendant.  See  Sedgwick,  J.,  8  Mass.  110  ;  People  i;.  Badgley,  16  Wend.  58 ; 
Pendleton  v.  Com.,  4  Leigh,  694 ;  U.  S.  v.  Britton,  2  Mason,  461 ;  State  t*.  Pai> 
ker,  1  Chipman*8  Vt.  R.  298 ;  State  o.  Potts,  4  Halst  298 ;  Bucher  v.  Jarrat, 
3  B.  &  P.  148  ;  Howe  v.  Hall,  14  East,  275.  See  Wh.  C.  L.  §  811,  for  a  prece- 
dent of  same,  post,  952. 

2.  Where  the  libellous  matter  is  lost  or  destroyed  when  the  same  cause  would 
undoubtedly  be  sustained.     Wh.  C.  L.  §§  811,  608. 

3.  WHSire  the  libel  is  of  so  indecent  a  character  as  to  make  it  unfit  to  be 
spread  on  the  record,  in  which  case  it  is  determined  that  it  is  enough  for  the 
grand  jury  to  say  "  that  the  same  would  be  offensive  to  the  court  here,  and  im- 
proper to  be  placed  on  the  records  thereof,"  in  which  case  the  non-setting  forth 
of  the  libel  is  held  to  be  sufficiently  excused.  Com.  v.  Holmes,  1 7  Mass.  886 ; 
Wh.  C.L.  §§311,2548. 

If  the  libel  be  in  a  foreign  language,  it  must  be  set  out  in  such  language,  vef* 
hatinif  together  with  a  correct  translation,  as  will  appear  in  one  of  the  followii^ 
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maliciously,  and  unlawfully  minding,  contriving,  and  intending, 
as  much  as  in  him  lay,  to  injure,  oppress,  aggrieve,  and  vilify  the 

forms.  See  Zenobio  u.  Aztel,  6  T.  R.  162 ;  Wormoth  v.  Cramer,  4  Wend.  394; 
Wh.  C.L.§311. 

Parts,  If  parts  of  the  publication  be  selected  they  must  be  set  forth  thus : 
'*  in  a  certain  part  of  which  said  there  were  and  are  contained  certain  false, 

wicked,  malicious,  scandalous,  seditious,  and  libellous  matters,  of  and  concerning, 
&c.,  according  to  the  tenor  and  effect  following,  that  is  to  say  ;  "  —  and  then, 
after  setting  forth  the  first  extract,  introducing  the  second,  preceding  it  hj: 
«  and  in  a  certain  other  part,"  &c.     See  1  Campb.  350. 

The  date  and  publication  at  the  foot  of  the  libel  need  not  be  set  out.  Com.  v. 
Harrison,  2  Gray,  289. 

Innuendo,  Where  the  matter  written  is  not  in  itself  obviously  libellous,  it  is 
necessary  to  render  it  so  by  explaining  its  real  meaning  by  an  innuendo.  Its 
nature  and  office  is  to  explain  the  defendant's  meaning  by  reference  to  such  in- 
ducement or  matter  previously  expressed  in  the  proceedings  (Shaffer  r.  Kintaer, 

1  Biun.  R.  537,  542;  Bloss  v.  Tobey,  2Pick.  (2d  ed.)  327,  note;  Shely  v.  Biggs, 

2  Har.  &  J.  363 ;  Goodrich  v.  Wolcott,  3  Cowp.  236 ;  Van  Vechtpn  i?.  Hopkins, 
5  Johns.  R.  220;  Stow  v.  Converse,  4  Conn.  R  18)  ;  where  the  intent  maybe 
mistaken,  or  where  it  cannot  be  collected  from  the  libel  itself  (Cowp.  629,  683 ; 
5  East,  463)  ;  or  where  the  words  of  the  writing  are  general,  ironical,  or  written 
by  way  of  allusion  or  inference,  so  that  in  order  to  show  its  offensive  meaning 
an  innuendo  is  necessary  to  connect  with  some  facts  or  associations  not  expressed 
in  words,  but  which  they  necessarily  presented  to  the  mind.    See  generally  Wh. 
C.  L.  §  2598,  &c.     As  an  innuendo  can  explain  only  in  cases  where  something 
already  appears  upon  the  record  to  ground  the  explanation,  it  cannot  of  itself 
change,  add  to,  or  enlarge  the  sense  of  expressions  beyond  their  usual  accep- 
tation and  meaning.     See  2  Salk.  513;  Cowp.  684.     In  an   action  against  a 
man  for  saying  of  another  "  he  has  burnt  my  barn,"  the  plaintiff  cannot  by  way 
of  innuendo  say, "  meaning  my  barn  full  of  corn  "  (Barham's  case,  4  Ca  20,  a); 
because  this  is  not  an  explanation  derived  from  anything  which  preceded  it  on 
the  record ;  but  from  the  statement  of  an  extrinsic  fact  which  had  not  previ- 
ously been  stated.     But  if  in  the  introductory  part  of  the  declaration  it  had 
been  averred  that  the  defendant  had  a  barn  full  of  corn,  and  that,  in  a  discourse 
about  the  barn  he  had  spoken  the  above  words  of  the  plaintiff,  an  innuendo  of 
its  being  the  bam  full  of  corn  would  have  been  good ;  for  by  coupling  the  innu- 
endo with  the*  introductory  averment,  it  would  have  made  it  complete.   R.  n. 
Tutchin,  5  St.  Tr.  532;  Alexander  v.  Angle,  1  C.  &  J.  143 ;  Arch.  C.  P.  494; 
1  Roll.  Abr.  83,  pi.  7,  85,  pi.  7;  7  B.  &  C.  459 ;  Clement  v,  Fisher,  1  &  Man. 
Ry.  281  ;  2  Roll.  Rep.  244;  Cro.  Jac.  126-39;  6  B.  &  C.  154;  Goldstein  p. 
Foss,  9  D.  &  R.  197 ;  1  Sid.  52  ;  2  Str.  934  ;  1  Saund.  242,  note  3.    TTius,  in 
an  action  for  the  words  "  He  is  a  thief"  you  cannot  explain  the  defendant's 
meaning  in  the  use  of  the  word  "  hey"  by  an  innuendo  "  meaning  the  said  plainr 
tiff"  or  the  like,  unless  something  appear  previously  upon  the  record  to  ground 
that  explanation ;  but  if  you  had  previously  charged  the  words  to  have  been 
spoken  of  and  concerning  the  plaintiff,  then  such  an  innuendo  would  be  correct; 
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good  name,  fame,  credit,  and  repatation  of  A.  B.,  a  good,  peace- 
able, and  worthy  subject  of  our  said  lord  the  king,  and  to  bring 

for,  wben  it  is  alleged  that  the  defendant  said  of  the  plaintiff  ^^  He  is  a  thief" 
this  is  an  evident  ground  for  the  explanation  given  by  the  innuendo,  that  the 
pluntiff  was  referred  to  by  the  word  **  he."  State  v.  Chase,  1  Walker,  884  ; 
State  V.  Henderson,  1  Richardson,  179;  R.  v.  Bindett,  4  B.  &  Al.  95;  Bradlej 
r.  State,  1  Walker,  156  ;  State  v.  Neese,  N.  C.  Term  R.  270 ;  2  Salk.  512  ;  Van 
Vechten  r.  Hopkins,  5  Johns.  211;  Cowp.  684;  Mix  r.  Woodward,  12  Conn. 
262;  Usher  v.  Severance,  20  Maine  R.  50;  Zenobio  v.  Aztel,  6  T.  R.  162; 
Cartwright  r.  Wright,  1  D.  &  R.  280 ;  Wright  u.  Clements,  3  B.  &  Al.  608 ; 
Walsh  r.  State,  2  M'Cord,  285  ;  1  Campb.  350,  per  Ld.  Ellenborough ;  Arch.  C. 
P.  494 ;  3  Brevard,  152 ;  State  r.  Perrin,  1  Tr.  Con.  Rep.  446 ;  2  Brevard,  474 ; 
Barham's  case,  4  Co.  20,  a ;  Com.  v.  Buckingham,  Thacher's  C.  C.  29 ;  Miller  v. 
Maxwell,  16  Wend.  9;  2  Hill,  472;  12  Johns.  474;  R.  v.  Tutchin,  5  St.  Tr. 
532 ;  Alexander  v.  Angle,  1  C.  &  J.  143  ;  1  Roll.  Abr.  83.  pi.  7,  86,  pi.  7 ;  7  B. 
&  C.  459 ;  2  Roll.  Rep.  244 ;  Cro.  Jac.  126-39 ;  Clement  t7.  Fisher,  1  Man.  & 
Ry.  281 ;  1  Sid.  52 ;  2  Str.  934 ;  1  Saund.  242,  note  3 ;  Goldstein  v.  Foss,  9  D. 
&  R.  197  ;  6  B.  &  C.  154  ;  Com.  v,  Harrison,  2  Gray,  289 ;  Tomlinson  v.  Brittle- 
bank,  4  B.  &  Ad.  630  ;  1  N.  &  M.  455  ;  Sweetapple  v.  Jesse,  5  B.  &  Ad.  27  ;  2  N. 
&  M.  36 ;  Curtis  r.  Curtis,  10  Bing.  447 ;  4  M.  &  Scott  37 ;  Storoman  i?.  Button, 
10  Bing.  602 ;  4  M.  &  Scott,  174 ;  Day  v,  Robinson,  1  Ad.  &  £1.  664;  4  N.  &  M. 
884.  Where  the  plaintitf  averred,  by  way  of  innuendo,  that  the  defendant  in 
attributing  the  authorship  of  a  certain  article  to  a  *'  celebrated  surgeon  of  whis- 
key memory,"  or  to  a  "  noted  steam-doctor,"  meant  by  the  appellations  the  plain- 
tiff, it  was  held,  notwithstanding  the  innuendo,  that  the  declaration  was  bad  for 
want  of  an  averment  that  the  plaintiff  was  generally  known  by  those  appella- 
tions, or  that  the  defendant  was  in  the  habit  of  applying  them  to  him,  or  some- 
thing to  that  effect.  Miller  v.  Maxwell,  16  Wend.  9 ;  see  also  2  Hill,  472,  and 
12  Johns.  474.  "  Its  simple  object,"  says  Mr.  Chitty  (C.  L.  875),  "is  to  reduce 
a  natural  to  a  legal  certainty ;  it  signifies  no  more  than  id  est  or  scilicet,  that  such 
a  person  means  a  particular  person,or  such  a  thing  a  particular  thing,  and  must 
have  precedent  matter  to  which  it  refers.  4  Co.  17,  b.  Everything,  therefore,. 
as  we  have  already  seen,  intended  to  be  thus  alluded  to,  must  be  stated  previ- 
ous to  the  innuendo,  which  is  to  apply  it  to  the  matter  charged  as  libellous. 
But  whenever  the  innuendo  is  erroneous  in  consequence  of  its  going  beyond  its 
office,  if  the  libel  be  clear  to  a  common  intent  without  it,  the  defective  part  may 
be  rejected  as  surplusage  (6  East,  95 ;  8  East,  427 ;  Cro.  Car.  512  ;  Cowp.  275  ;  5 
East,  463) ;  but  care  should  be  taken  not  to  insert  more  innuendoes  than  are  ab- 
solutely necessary,  for  the  practice  of  overloading  the  record  with  innuendoes,  to 
explain  facts  which  need  no  explanation,  is  censurable ;  and  Lord  Ellenborough 
said,  "  that  such  practice  seemed  to  proceed  on  the  supposition  that  the  court 
had  no  discernment  and  the  jury  no  understanding,  and  an  innuendo  may  some- 
times be  injuriously  narrowing  and  limiting  the  prosecutor's  case  in  proof."  8 
Campb.  461 ;  7  Price,  544. 

In  an  action  on  the  case  against  a  man  for  saying  of  another  "  he  has  burnt 
my  barn,"  the  plaintiff  cannot,  by  way  of  innuendo,  say, "  meaning  my  barn  full 
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him  into  public  scandal,  hatred,  infamy,  and  disgrace  (or,  into 
public  scandal,  contempt,  ridicule,  and  disgrace,  &c.,  according 
to  the  nature  of  the  libel)^  with  force  and  arms,  on,  &a,  at,  &c^ 
of  his  great  hatred,  malice,  and  ill-will  towards  the  said  A.  B., 
wickedly,  maliciously,  and  unlawfully  did  compose  and  write, 
and  cause  and  procure  to  be  composed  and  written,  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  of  and  con- 
cerning the  said  A.  B.,  containing  the  false,  scandalous,  malidons, 
and  defamatory  words  and  matter  following,  of  and  concerning 
the  said  A.  B.,  that  is  to  say  (set  out  a  copy^  with  proper  innuen- 
does io  explain  the  meanings  if  they  be  necessary)^  which  said 
scandalous,  malicious,  and  defamatory  libel,  he  the  said  C.  D., 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  wickedly,  maliciously,  and 
unlawfully  did  send, ((2)  and  cause  to  be  sent,  to  one  E.  F^  in  the 
form  of  a  letter,  directed  to  the  said  E.  F.,  and  did  thereby  then 
and  there  unlawfully,  wickedly,  and  maliciously  publish,  and 
cause  to  be  published,  the  said  libel,  to  the  great  damage,  dis- 
grace, scandal,  and  infamy  of  the  said  A.  B.,  and  against,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count 
That  the  said  C.  D.,  being  such  envious,  evil,  wicked,  and  ma- 
licious person,  and  wickedly,  maliciously,  and  unlawfully  mind- 

of  corn  "  (Barham's  case,  4  Co.  20,  a)  ;  because  this  is  not  an  explanation  de- 
riyed  from  anything  which  preceded  it  on  the  record,  bat  from  the  statement  of 
an  intrinsic  fact  which  had  not  previously  been  stated.  Bat  if,  in  the  introdac- 
tory  part  of  the  declaration,  it  had  been  averred  that  tlie  defendant  had  a  bam 
foil  of  corn,  and  that  in  a  discourse  about  the  barn  he  had  spoken  the  above 
words  of  the  plaintiff,  an  innuendo  of  its  being  the  barn  full  of  corn  would  hare 
been  good ;  for  by  coupling  the  innuendo  with  the  introductory  averment^  it 
would  have  made  it  complete.  R.  r.  Tutchin,  5  St.  Tr.  532  ;  Arch.  C.  F.  494 ; 
Alexander  v.  Angle,  1  G.  &  J.  148  j  1  Roll.  Abr.  88,  pi.  7,  85,  pL  7  ;  7  B.  &  C. 
459  ;  Cro.  Jac.  126-39 ;  Clement  v.  Fisher,  1  Man.  &  Ry.  S81 ;  1  Sid.  52;  6  B. 
&  C.  154  ;  2  Roll.  Rep.  244 ;  2  Str.  934 ;  Goldstein  v.  Boss,  9  D.  &  R.  197 ;  1 
Saund.  242,  note  3. 

(d)  2  Stark,  on  Slander,  869. 

Where  a  libel  merely  reflects  on  a  person  in  his  profession,  trade,  or  business ; 
and  the  publication  is  confined  to  that  person,  it  is  not  sufficient  to  aver  an 
intention  to  disparage  and  injure  the  patry  in  his  profession,  trade,  or  business ; 
the  indictment  ought  to  allege  an  intent  to  provoke  and  excite  the  prosecutor  to 
a  breach  of  the  peace.  R.  v.  Wegener,  1  Stark.  C.  548 ;  supra,  2  Stark,  on 
Slander,  324. 
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ing,  contriving,  and  intending  as  aforesaid,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  with  force  and  arms,  at,  &c.,  of 
his  great  hatred,  malice,  and  ill-will  towards  the  said  A.  B., 
wickedly,  roalicioasly,  and  unlawfully  did  write  {or  print)  and 
publish,  and  cause  and  procure  to  be  written  {or  printed)  and 
published,  a  certain  other  false,  scandalous,  malicious,  and  de- 
famatory libel  of  and  concerning  the  said  A.  B.,  containing  the 
false,  scandalous,  malicious,  and  defamatory  words  and  matter 
following,  of  and  concerning  the  said  A.  B.,  that  is  to  say  {set 
out  the  libelf  and  conclude  as  before). 

(941)   Third  count    For  publishing  generally. 

(942)  Posting  a  man  as  a  scoundrel^  &^'W 

That  W.  C,  late  of,  &c.,  being  a  person  of  an  envious  and 
wicked  mind,  and  of  a  malicious  disposition,  and  unlawfully  con- 
triving and  intending,  as  much  as  in  him  lay,  to  injure,  oppress, 
aggrieve,  and  vilify  the  good  name,  credit,  and  reputation  of  one 
C.  H^  &c.,  and  to  bring  him  into  great  contempt,  hatred,  infamy, 
and  disgrace,  on,  &c.,  with  force  and  arms,  at,  &c.,a  certain  false, 
scandalous,  and  libellous  writing  against  the  said  C.  H.,  falsely, 
maliciously,  and  scandalously  did  frame  and  make,  and  then  and 
there  cause  to  be  written,  published,  and  posted  up  (the  purport, 
substance,  and  effect  of),  which  said  writing  is  as  follows,  to  wit, 
"  C.  H.  (meaning  the  aforesaid  C.  H.)  is  a  lyar^  a  scoundrelj  a 
cheatj  and  a  swindler  —  don*t  pul  this  down,  Nov.  7, 1807 ; "  and 
that  the  said  W.  C,  with  intention  to  scandalize  the  said  C.  IL, 
and  to  bring  him  into  contempt,  infamy,  and  disgrace,  the  aforesaid 
false,  scandalous,  malicious,  and  libellous  writing  so  as  aforesaid 
written,  framed,  and  made,  afterwards,  to  wit,  on,  &c.,  aforesaid, 
at  Boston  aforesaid,  and  in  one  of  the  public  streets  of  scud 
town,  falsely,  maliciously,  and  scandalously  did  publish  and  post 
up,  and  cause  to  be  published  and  posted  up,  to  the  great  scan- 
dal, infamy,  and  damage  of  the  said  C.  H.,  to  the  evil  example, 
&C.,  and  against,  &;c.     {Conclude  as  in  book  1,  chapter  3.) 

(A)  Com.  V.  Clap,  4  Mass.  163.  The  part  in  brackets  had  better  be  omitted. 
See  for  other  forms,  1045. 
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(943)  Libel  upon  an  attorney^  contained  in  a  letter.{i) 
That  on,  &c.,  at,  &a,  one  A.  B.  was  one  of  the  attorneys  of 
the  Supreme  Judicial  Court  of  this  commonwealtby  and  had 
been  and  was,  before  the  composing,  writing,  and  publishing  of 
the  several  false,  malicious,  and  defamatory  libels  hereinafter  men- 
tioned, retained  and  employed  by  one  C.  D.,  in  the  business  and 
employment  of  his  the  said  A-  B.'s  profession  of  an  attorney  at 
law,  to  write  a  letter  to  one  E.  P.,  demanding  payment  of  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  fifty  dollars,  then  due  and 
owing  from  the  said  E.  F.  to  the  said  C.  D.,  and  that  the  said  K 
P,,  of,  &C.,  unlawfully  and  maliciously  contriving  and  intending 
to  injure,  scandalize,  vilify,  and  defame  the  said  A.  B.,  and  to  bring 
him  into  public  scandal  and  disgrace,  and  to  injure,  prejudice,  and 
ruin  him  in  his  said  business  and  profession  of  an  attorney  at 
law,  on,  &c.,  at,  &c.,  aforesaid,  unlawfully  and  maliciously  did 
compose  and  write  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel  of  and  concerning  the  said  A.  B.  in  his  said 
business  and  profession,  and  of  and  concerning  the  demand 
aforesaid,  so  as  aforesaid  made  by  the  said  A.  B.  on  the  said  E. 
F.  as  aforesaid,  containing  therein,  among  other  things,  the  false, 
malicious,  defamatory,  and  libellous  words  and  matter  following, 
of  and  concerning  the  said  A.  B.,  that  is  to  say  {here  insert  the 
libellous  matter^  with  proper  innuendoes),  which  said  false,  mali- 
cious, and  defamatory  libel  he  the  said  E.  P.,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  unlawfully  and  maliciously  did  send,  and  cause 
to  be  sent  to  the  said  C.  D.,  in  the  form  of  a  letter  addressed  to 
the  said  C.  D.,  and  thereby  then  and  there  unlawfully  and  mali- 
ciously did  publish,  and  cause  to  be  published,  the  aforesaid  libel, 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(944)  Publishing  an  ex  parte  statement  of  an  examination  before  a 
magistrate  for  an  offence  with  which  the  defendant  wat 
charged,{j) 

That  before  the  printing  and  publishing  of  the  defamatory  and 
malicious  libel  herein  afterwards  mentioned,  to  wit,  on,  &c.,  one 
A.  B.  preferred  to  and  before  C.  D.,  Esq.,  then  and  still  one  of 

(i)  Davis'  Prec.  150  ;  8  Chit.  C.  L.  894. 
0*)  Davis'  Prec.  158  j  3  Chit.  C.  L.  911 ;  2  Campb.  Rep.  563. 
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the  jastices  of  the  peace  within  and  for  the  county  of  duly 

and  legally  authorized,  appointed,  and  qualified  to  discharge  and 
perform  the  duties  of  said  office,  a  certain  complaint  and  charge, 
in  due  form  of  law,  against  one  E.  F.,  for  that  he  the  said  E.  F., 
on,  &C.,  at,  &c.,  with  force  and  arms,  in  and  upon  the  body  of 
her  the  said  A.  B.  did  make  an  assault,  with  intent  her  the  said 
A-  B.  to  ravish  and  carnally  know,  by  force  and  against  her  will, 
against  the  peace,  &c.,  and  the  form  of  the  statute,  &c.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  G.  H.,  of,  &C.,  printer,  well  knowing  the  premises,  but  devis- 
ing and  intending  to  traduce  and  defame  the  said  E.  F.,  and  to 
injure  and  prejudice  him  in  the  minds  of  the  good  people  of  said 
commonwealth,  and  to  cause  it  to  be  believed  that  he  was  guilty 
of  the  said  felonious  assault,  and  thereby  to  prevent  the  due  ad- 
ministration of  justice,  and  to  deprive  the  said  E.  F.  of  the  ben- 
efit of  an  impartial  trial  for  and  concerning  the  matter  of  the 
said  charge,  on,  &c.,  at,  &c.,  did  wilfully  and  maliciously  print 
and  publish,  and  did  cause  and  procure  to  be  printed  and  pub- 
lished, a  certain  scandalous,  malicious,  and  defamatory  libel,  of 
and  concerning  the  said  charge,  and  the  matter  thereof,  and  of 
and  concerning  the  said  E.  F. ;  in  which  said  scandalous  and  ma- 
licious libel  was  and  is  contained,  amongst  other  things,  the  false, 
scandalous,  defamatory,  and  libellous  words  and  matter  follow- 
ing, of  the  said  E.  F.,  to  wit  {here  insert  the  publication  correctly 
and  with  proper  inmtendoes)^  to  the  great  damage,  <Scc.,  of  him 
the  said  E.  F.,  and  against,  &c.  ( Conclude  as  in  book  1,  chap- 
ter  3.) 

(945)  Information  for  writing  and  publishing  a  libel  against  the  king 
and  governmenL(k) 

That  J.  H.,  late,  &c.,  being  a  wicked,  malicious,  seditious,  and 
ill-disposed  person,  and  being  greatly  disaffected  to  our  said  lord 
the  king,  and  to  his  administration  of  the  government  of  this 
kingdom  and  the  dominions  thereunto  belonging,  and  wickedly, 
maliciously,  and  seditiously  contriving,  devising,  and  intending 
to  stir  up  and  excite  discontent  and  sedition  among  his  majesty's 
subjects,  and  to  alienate  and  withdraw  the  affection,  fidelity,  and 
allegiance  of  his  majesty's  subjects  from  his  said  majesty,  and  to 
{k)  2  Stark,  on  Slander,  858. 
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insinuate  and  cause  it  to  be  believed  that  diyers  of  bis  said  maj* 
esty'a  innocent  and  deserving  subjects  bad  been  inhumanly  tnor- 
dered  by  his  said  majesty's  troops  in  the  province,  colony,  or 
plantation  of  the  Massachusetts  Bay  in  New  England,  in  Amer- 
ica, belonging  to  the  crown  of  Great  Britain,  and  unlawfully  and 
wickedly  to  seduce  and  encourage  his  majesty's  subjects  in  the 
said  province,  colony,  or  plantation,  to  resist  and  oppose  his  said 
majesty's  government,  on,&c.,  with(/)  force  and  arms,  at,(97t)&c^ 
wickedly,  maliciou:<ly,(n)  and  seditiously  did  write  and  publisb,(0) 
and  cause  and  procure  to  be  written  and  publis^hed,  a  certain 
Mse,{p)  wicked,  malicious,  scandalous,  and  seditious  libel,(9)  of 
and  concerning  his  said  majesty's  government  and  the  employ- 
ment of  his  troops,  according  to  the  tenor  and  effect (r)  follow- 
ing :  — 

"  King^s  Arms  Tavern,  Cornhill,  June  7,  1775. 
^'  At  a  special  meeting  this  day  of  several  members  of  the 
Constitutional  Society,  during  an  adjournment,  a  gentleman 
proposed  that  a  subscription  should  be  immediately  entered  into 
by  such  of  the  members  present  who  might  approve  the  purpose, 
for  raising  the  sum  of  one  hundred  pounds,  to  be  applied  to  the 
relief  of  the  widows,  orphans,  and  aged  parents  of  our  beloved 
American  fellow-subjects,  who,  faithful  to  the  character  of  Eng- 
lishmen, preferring  death  to  slavery,  were  for  that  reason  only, 
inhumanly  murdered  by  the  king's  (meaning  his  maje9ty's)(<) 
troops  at  Lexington  and  Concord,  in  the  province  of  Massachu- 
setts (meaning  the  said  province,  colony,  or  plantation  of  the 
Massachusetts  Bay  in  New  England,  in  America),  on  the  nine- 
teenth of  last  April;  which  sum  being  immediately  collected, it 

(l)  This  allegation  is  unnecessaiy.     See  7  T.  R.  4  ;  2  Stark,  on  Slander, 
859. 

(m)  As  to  the  venue,  see  2  Stark,  on  Slander,  802 ;  lb.  859. 

(ti)  As  to  this  averment,  see  2  Stark,  on  Slander,  808 ;  lb.  359 ;  Sty.  398 ;  1 
Vin.  Ab.  83. 

(o)  I  Stark,  on  Slander,  358;  Baldwin  v.  Elphmstone,  Bla.  R.  1037;  2  Stark, 
on  Slander,  859. 

(p)  This  allegation  need  not  be  proved.    See  7  T.  R  4 ;  8  Stark,  on  Slander, 
803  ;  lb.  359. 

(q)  See  1  Stark,  on  Slander,  358 ;  2  Stark,  on  Slander,  859. 

(r)  See  1  Stark,  on  Slander,  364 ;  2  Stark,  on  Slander,  859. 

(a)  As  to  the  nature  and  use  of  an  innuendo,  see  1   Stark,  on  Slander,  418; 
8  Stark,  on  SUnder,  359. 
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was  therenpon  resolved,  that  Mr.  H.  (meaning  himself  the  said 
J.  H.)  do  pay  to-morrow  into  the  hands  of  Messrs.  B.  and  C,  on 
account  of  Dr.  F.,  the  said  sum  of  one  hundred  pounds ;  and 
that  Dr.  F.  be  requested  to  apply  the  same  to  the  above  men- 
tioned purpose :  J.  H.-'  (meaning  himself  the  said  J.  H.),  in 
contempt  of  onr  said  lord  the  king,  in  open  violation  of  the 
laws  of  this  kingdom,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

Second  count. 

That  the  said  J.  H.,  being  such  person  as  aforesaid,  and  again 
unlawfully,  wickedly,  maliciously,  and  seditiously  devising,  con- 
triving, and  intending  as  aforesaid,  afterwards,  to  wit,  on,  &c., 
with  force  and  arms,  at,  &c.,  wickedly,  maliciously,  and  sedi- 
tiously printed  and  published,  and  caused  and  procured  to  be 
printed  and  published,  in  a  certain  newspaper  entitled  "  The 
Morning  and  Ijondon  Advertiser,"  a  certain  other  false,  wicked, 
scandalous,  malicious,  and  seditious  libel,  of  and  concerning  his 
said  majesty's  government  and  the  employment  of  his  troops,  ac- 
cording to  the  tenor  and  effect  following,  that  is  to  say  (setting' 
out  the  libel,  and  conclude  as  before), 

(946)   Third  and  fourth  counts.     For  publishing  the  same  in  other 

newspapers. 

Fifth  count. 

Wickedly,  maliciously,  and  seditiously  did  print  and  publish, 
and  cause  and  procure  to  be  printed  and  published,  a  certain 
other  false,  wicked,  malicious,  scandalous,  and  seditious  libel,  of 
and  concerning  his  said  majesty's  government  and  the  employ- 
ment of  his  troops,  according  to  the  tenor  and  effect  following, 
that  is  to  say  (o^  before). 

Sixth  count.    For  printing  and  publishing  the  former  part  of  the 

libel. 

Seventh  count. 

That  the  said  J.  H.,  being, &c.,  and  again  unlawfully,  wickedlyi 
maliciously,  and  seditiously  contriving,  devising,  and  intending, 
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as  aforesaid,  afterwards,  to  wit,  on,  &c.,  with  force  and  arm?,  at, 
&;c.,  wickedly,  roalicioasly,  and  seditiously  did  write  and  publish, 
and  cause  and  procure  to  be  written  and  published,  a  certain 
false,  wicked,  scandalous,  malicious,  and  seditious  libel,  of  and 
concerning  his  said  majesty's  government  and  the  employment 
of  bis  troops,  according  to  the  tenor  and  effect  following:  ^I 
(meaning  himself  the  said  J.  H.)  think  it  proper  to  give  the  un- 
known contributor  this  notice,  that  I  (again  meaning  himself  the 
said  J.  H.)  did  yesterday  pay  to  Messrs.  B.  and  C,  on  the  account 
of  Br.  F.y  the  sum  of  fifty  pounds,  and  that  I  (again  meaning 
himself  the  said  J.  H.)  will  write  to  Dr.  F.,  requesting  him  to 
apply  the  same  to  the  relief  of  the  widows,  orphans,  and  aged 
parents  of  our  beloved  American  fellow-subjects,  who,  faithful 
to  the  character  of  Englishmen,  preferring  death  to  slavery,  were, 
for  that  reason  only,  inhumanly  murdered  by  the  king's  (mean- 
ing his  said  majesty's)  troops,  at  or  near  Lexington  and  Concord, 
in  the  Province  of  Massachusetts  (meaning  the  said  province, 
colony,  or  plantation  of  the  Massachusetts  Bay,  in  New  England 
in  America),  on  the  nineteenth  of  last  April:  J.  H."  (again 
meaning  himself  the  said  J.  H.)  ( Conclusion  as  before,){t) 
{For  sedition  geTierally^  see  post,  961,  ^-c,  1127,  ^c.) 

(947)  Lihel  an  the  President  of  the  United  8tates.{u) 

That  T.  C,  late,  &c.,  being  a  person  of  wicked  and  turbulent 
disposition,  designing  and  intending  to  defame  the  President  of 
the  United  States,  and  to  bring  him  into  contempt  and  disrepute, 
and  to  excite  against  him  the  hatred  of  the  good  people  of  the 
United  States,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of 
this  court,  wickedly  and  maliciously  did  write,  print,  utter,  and 
publish  a  false,  scandalous,  and  malicious  writing  against  the 
said  President  of  the  United  States,  of  the  tenor  and  effect  fol- 

(t)  The  original  (see  Cowp.  683),  contains  other  counts  stating  the  printing 
and  publishing  of  the  latter  libel  in  different  newspapers,  and  also  the  publish- 
ing of  both  on  different  days.     2  Stark,  on  Slander,  361. 

(u)  This  was  the  indictment  in  the  celebrated  case  in  which  Dr.  Tbomu 
Cooper  was  convicted  in  1800,  and  which  afterwards  became  the  cause  of  con- 
siderable political  contention.  It  was  prepared  by  Mr.  Rawle,  and  stood  the 
test  of  very  severe  scrutiny.  Of  course  since  the  repeal  of  the  sedition  UW| 
the  offence  is  no  longer  cognizable  in  the  federal  courts ;  but  the  precedent  msy 
be  of  use  in  indictments  at  common  law  in  the  States. 
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lowing,  that  ia  to  say:  Nor  do  I  (himself  the  said  T.  C.  meaning) 
see  any  impropriety  in  making  this  request  of  Mr.  Adams  (mean- 
ing John  Adams,  Esq.,  President  of  the  United  States)  at  the 
time ;  be  (the  said  President  of  the  United  States  meaning)  had 
jnst  entered  into  office ;  he  (meaning  the  said  President  of  the 
United  States)  was  hardly  in  the  infancy  of  political  mistake ; 
even  those  who  doubted  his  capacity  (meaning  the  capacity  of  the 
said  President  of  the  United  States)  thought  well  of  his  (mean-  . 
ing  the  said  President  of  the  United  States)  intentions.  And 
also  the  false,  scandalous,  and  malicious  words  of  the  tenor  and 
effect  following,  that  is  to  say :  Nor  were  we  (meaning  the  peo- 
ple of  the  United  States)  yet  saddled  with  the  expense  of  a  per- 
manent navy,  or  threatened  under  his  (meaning  the  said  President 
of  the  United  States)  auspices  with  the  existence  of  a  standing 
army.  Our  credit  (meaning  the  credit  of  the  United  States)  was 
never  yet  reduced  so  low  as  to  borrow  money  at  eight  per  cent, 
in  time  of  peace,  while  the  unnecessary  violence  of  official  ex- 
pressions might  justly  have  provoked  a  war. 

And  also,  the  false,  scandalous,  and  malicious  words  of  the 
tenor  and  effect  following,  that  is  to  say :  Mr.  Adams  (meaning 
the  said  President  of  the  United  States)  had  not  yet  projected 
his  (the  said  President  of  the  United  States  meaning)  embassies 
to  Prussia,  Russia,  and  the  Sublime  Porte,  nor  had  he  (the  said 
President  of  the  United  States  meaning)  yet  interfered  as  Presi- 
dent of  the  United  States  to  influence  the  decisions  of  a  court 
of  justice  —  a  stretch  of  authority  which  the  monarch  of  Great 
Britain  would  have  shrunk  from  — an  interference  without  prec- 
edent, against  law,  and  against  mercy.  This  melancholy  case 
of  Jonathan  Bobbins,  a  native  citizen  of  America,  forcibly  im- 
pressed by  the  British,  and  delivered  up  with  the  advice  of  Mr. 
Adams  (meaning  the  said  President  of  the  United  States)  to  the 
mock  trial  of  a  British  court-martial,  had  not  yet  astonished  the  re- 
publican citizens  of  this  free  country  (meaning  the  United  States 
of  America)  — a  case  too  little  known,  but  of  which  the  people 
(meaning  the  people  of  the  said  United  States)  ought  to-be  fully 
apprised  before  the  election,  and  they  shall  be,  to  the  great  scan- 
dal of  the  President  of  the  United  States,  to  the  evil  example  of 
others  in  the  like  case  offending,  against,  &c.  ( Ckmclude  as  in 
book  1^  chapter  2.) 
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(948)  Another  form  for  %ame.{v) 
That  H.  C,  late,  &c.,  being  a  malicious  and  seditious  mao, 
of  a  depraved  mind,  and  wicked  and  diabolical  disposition,  and 
also  deceitfully,  wickedly,  and  maliciously  devising,  contriving, 
and  intending  T.  J.,  Esq.,  President  of  the  United  States  of 
America,  to  detract  from,  scandalize,  traduce,  vilify,  and  to  rep- 
resent him  the  said  T.  J.  as  unworthy  the  confidence,  respect, 
and  attachment  of  the  people  of  the  United  States,  and  to 
alienate  and  withdraw  from  the  said  T.  J.,  Esq.,  president 
as  aforesaid,  the  obedience,  fidelity,  and  allegiance  of  the  citizens 
of  the  State  of  New  York,  and  also  of  the  said  United  States ; 
and  wickedly  and  seditiously  to  disturb  the  peace  and  tran- 
quillity, as  well  of  the  people  of  the  State  of  New  York  as  of 
the  United  States ;  and  also  to  bring  the  said  T.  J.,  Esq.  (as 
much  as  in  him  the  said  H.  C.  lay),  into  great  hatred,  contempt, 
and  disgrace,  not  only  with  the  people  of  the  State  of  New 
York  and  the  said  people  of  the  United  States,  but  also  with 
the  citizens  and  subjects  of  other  nations ;  and  for  that  purpose 
the  said  H.  C,  did,  on,  &c,  at,  &c.,  wickedly,  maliciously,  and  se- 
ditiously print  and  publish,  and  cause  and  procure  to  be  printed 
and  published,  a  certain  scandalous,  malicious,  and  seditions 
libel,  in  a  certain -paper  or  (and)  publication  entitled  "The 
Wasp ;"  containing  therein,  among  other  things,  certain  scanda- 
lous^ malicious,  inflammatory,  and  seditious  matters,  of  and  con- 
cerning the  said  T.  J.,  Esq.,  then  and  yet  being  President  of 
the  United  States  of  America,  that  is  to  say,  in  one  part  thereof, 
according  to  the  tenor  and  effect  following,  that  is  to  say:  He 
(the  said  T.  J.,  Esq.,  meaning)  paid  C.  (meaning  one  J.  T. 
C.)  for  calling  Washington  (meaning  G.  W.,  Esq.,  deceased, 
late  President  of  the  said  United  States)  a  traitor,  a  robber,  and 
a  perjurer ;  for  calling  Adams  (meaning  J.  A.,  Esq.,  late  Presi- 

(v)  People  V.  Croswell,  8  Johns.  387.  In  consequence  of  the  equal  dirision 
of  the  Supreme  Court  of  New  York  on  the  great  questions  involved  in  this  case, 
no  judgment  was  entered  on  the  indictment ;  but  its  correctness  as  a  precedent 
is  established  by  the  fact  that  it  was  drawn  by  Mr.  Ambrose  Spencer,  one  of 
the  most  acute  and  accomplished  pleaders  of  the  day,  and  that  no  technicnl 
exception  was  taken  to  it  by  Mr.  Hamilton.  At  the  same  time,  I  apprehend 
the  passage  in  Italics  is  surplusage,  and  that  the  "  or  "  in  the  10th  line  from  the 
bottom  had  better  be  charged  to  ^  and." 
468 


Digiti 


ized  by  Google 


UBBL.  (949) 

dent  of  the  said  United  States)  a  boary-headed  incendiary,  and 
for  roost  grossly  slandering  the  private  characters  of  men  whom 
be  (meaning  the  said  T.  J.)  well  knew  to  be  virtuous ;  to  the 
great  scandal  and  infamy  of  the  said  T.  J.,  Esq.,  President  of 
the  said  United  States,  in  contempt  of  the  people  of  the  said 
State  of  New  York,  in  open  violation  of  the  laws  of  the  said 
State,  to  the  evil  example,  &c.,  and  against,  &c.  (Conclude  as 
in  book  1,  chapter  3.) 

(949)  Libel  on  a  judge  and  jury  when  in  the  execution  of  their 

dutie8.{x) 

That  heretofore,  to  wit,  at  the  sittings  at  Nisi  Prius,  holden 
on,  &a,  at,  &c.,  before  the  right  honorable  Sir  Frederick  Pollock, 
chief  baron  of  our  said  lady  the  queen,  of  her  Court  of  Ex- 
chequer at  Westminster  aforesaid,  a  certain  issue  duly  joined  in 
the  said  court,  between  one  A.  B.  and  one  C.  D.,  in  a  certain  ac- 
tion on  promises  in  which  the  said  A.  B.  was  plaintiff  and  the 
said  C.  D.  defendant,  came  on  to  be  tried  in  due  form  of  law, 
and  was  then  and  there  tried  by  a  certain  jury  of  the  country, 
in  that  behalf  duly  sworn  and  taken  between  the  parties  afore- 
said. 

And  the  jurors  aforesaid,  upon  their  oaths« aforesaid,  do  further 
present,  that  J.  S.,  late,  &c.,  being  a  wicked  and  ill-disposed 
person,  wickedly  and.  maliciously  contriving  and  intending  to 
bring  the  administration  of  jnsti6e  in  this  kingdom  into  con- 
tempt, and  to  scandalize  and  vilify  the  said  Sir  F.  P.  and  the 
jurors  by  whom  the  said  issue  was  so  tried  as  aforesaid,  and  to 
cause  it  to  be  believed  that  (here  state  the  effect  of  the  libel)  on^ 
&X5.,  with  force  and  arms,  at,  &c.,  wickedly  and  maliciously  did 
write  and  publish,  and  cause  and  procure  to  be  written  and  pub- 
lished, a  certain  false,  wicked,  malicious,  and  scandalous  libel, 
of  and  concerning  the  administration  of  justice  in  this  kingdom, 
and  of  and  concerning  the  trial  of  the  said  issue,  and  of  and 
concerning  the  said  Sir  F.  P.  and  the  jurors  by  whom  the  said 
issue  was  so  tried  as  aforesaid,  according  to  the  tenor  and  effect 
following,  that  is  to  say  (here  set  out  the  libels  together  with  sueh 
innuendoes  as  may  be  requisite)^  to  the  great  scandal  and  re- 

(z)  Arch.  C.  P.  5th  Am.  ed.  695.  See  R.  v.  White,  1  Campb.  859 ;  R.  ». 
Watson,  2  T.  R.  199. 
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proach  of  the  administration  of  jastice  in  this  kingdom,  in  con- 
tempt of  our  lady  the  queen  and  her  laws,  to  the  evil  example, 
&C.,  and  against,  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

(950)  Libel  on  a  sheriffs  attrihtUing  to  him  improper  motives  and 
conduct^  in  getting  up  petitions^. ^c,^  for  the  locaivng  of  the 
seat  of  justice  in  a  particular  county. (p) 

That  A.  B.,  on,  &c.,  at,  &c.,  being  a  person  of  an  envious  and 
evil  and  wicked  riiind,  and  wickedly,  maliciously,  and  unlaw- 
fully contriving  and  intending,  as  much  as  in  him  lay,  to  injare, 
oppress,  and  vilify  the  good  name,  fame,  credit,  and  repntation 
of  a  certain  T.  W.,  a  good  citizen  of  this  commonwealth,  and 
.sheriff  of  the  County  of  Cabell,  and  to  bring  him  into  contempt, 
infamy,  and  disgrace,  and  to  represent  him  as  a  corrupt  officer, 
&c.,  a  certain  scandalous  and  libellous  writing  maliciously  and 
scandalously  did  write  and  publish,  and  then,  &c.,  did  cause  to  be 
written  and  published,  in  the  form  of  a  petition  addressed  to  the 
honorable  the  speakers  and  members  of  the  general  assembly  of 
this  commonwealth,  in  which  said  libel  are  contained  divers  scan- 
dalous, scurrilous,  and  malicious  matters,  according  to  the  tenor 
following:  "  That  the  said  T.  W.,  being  desirous  of  having  it 
(meaning  the  seat  of  justice  for  Cabell  County)  on  his  own  plan- 
tation, where  it  was  first  held,  has,  and  now  is  circulating  a  petition 
in  this  county,  addressed  to  your  honorable  body  for  that  purpose. 
Your  petitioners  beg  leave  to  state,  that  the  said  T.  W.  is  ac- 
tuated  only  by  selfish   and  interested   motives,  and  is  by  no 
means  governed  by  a  desire  for  the  promotion  of  the  convenience 
and  welfare  of  a  majority  of  the  people  of  this  county ;  that  the 
place  be  proposes  is  on  his  own  land,  and  that  it  is  not  only 
rendered  almost  inaccessible  by  reason  of  the  hills  and  mountains 
surrounding  it,  but  is    not   near  the   centre  of    population  or 
territory,  so  that  it  is  among  the  most  inconvenient  places  that 
could  possibly  be  thought  of,  and  that  the  said  T.  W.  uses  base 
and  dishonorable  means  to  forward  his  views,  for  that  be  being 
high  sheriff  of  this  county,  and  of  course  has  the  collection  of 
the  public  revenue  and  taxes,  he  persuades  ignorant  and  illiterate 
men  to  sign  his  petition,  frequently  stating  that  for  so  doing  he 
will  indulge  them  for  a  time,  and  not  be  over-strenuous  in  bis  col- 
(y)  Com.  V.  Morris,  1  Va.  Cases,  176. 
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lectioDB;  that  the  people  of  this  county  are  generally  poor,  and 
as  there  is  very  little  money  in  circulation  among  them,  an  in- 
dulgence of  this  kind  is  to  them  a  great  favor;  that  the  said  T. 
W.  does  not  present  his  petition  at  any  public  collection  of  the 
people,  when  the  merits  of  it  might  be  inquired  into  and  dis- 
cussed, but  procures  signers  to  it,  as  he  rides  through  the  county, 
in  bis  office  of  sheriff,  in  secret  and  hidden  places,"  to  the  great 
scandal  and  damage  of  the  said  T.  W.,  to  the  evil  example,  &c., 
and  against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

(951)  Libel  on  a  justice  of  the  Police  Court  in  Boston^  ^e. 

That  B.  W.,  Esq.,  on,  &c.,  at,  &c.,  was  one  of  the  justices  of 
the  Police  Court  and  Justices'  Court  for  the  County  of  Suffolk, 
and  acting  as  senior  justice  of  the  Police  Court,  and  that  W.  J. 
S.,  laborer,  on,  &c.,  at,  &c.,  being  an  evil  disposed  person,  and 
unjustly  and  unlawfully  devising,  contriving,  and  intending,  as 
much  as  in  him  the  said  W.  J.  S.  lay,  to  defame,  asperse,  scan- 
dalize, and  vilify  the  character  of  the  said  B.  W.,  Esq.,  and  to 
insinuate  and  cause  it  to  be  believed  that  the  said  B.  W.  had 
been  guilty  of  gross  misconduct  in  his  said  office  of  justice  of 
the  Police  Court  as  aforesaid,  did  unlawfully  and  maliciously, 
wickedly  and  scandalously,  compose,  write,  print,  and  publish, 
and  did  cause  and  procure  to  be  composed,  written,  printed,  and 
published,  in  a  certain  public  newspaper,  entitled  the  "  New  Eng- 
land Galaxy,"  a  certain  false,  wicked,  mischievous,  and  scandal- 
ous libel  of  and  concerning  said  B.  W.,  and  of  and  concern- 
ing his  official  conduct  in  said  office  of  justice  of  the  Police 
Court,  and  of  and  concerning  the  administration  of  the  public 
justice  of  said  Police  Court,  whilst  he  said  B.  W.  was  presiding 
and  sitting  therein  as  one  of  the  justices  of  said  court,  which 
said  wicked,  mischievous,  and  scandalous  libel  is  to  the  tenor 
and  effect  following,  that  is  to  say:  "After  two  days  and  nights' 
consideration,  we  now  sit  down  in  order  to  give  Mr.  W.  an 
opportunity  to  see  how  he  stands  in  the  opinion  of  great  and 
small.  We  accuse  him  of  disgracing  his  office,  of  perverting 
the  law,  which,  bad  as  it  is,  is  yet  worse  in  such  hands ;  of  doing 
injustice  to  his  seat ;  of  descending  from  his  official  dignity  ;  of 
suffering  his  personal  feeling  to  interfere  with  the  discharge  of 
his  functions,  &c.     We  do  not  pretend  that  we  have  related  all 
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of  the  above  conversation  with  minute  accuracy,  or  tbat  we  may 
not  have  forgotten  some  trivial  circumstances;  but  that  it  is 
correct  in  substance  we  pledge  our  sacred  honor,  and  would 
pledge  our  life,  if  it  could  be  pledged.  Let  Judge  W.  choke  a 
week  or  so  on  this  pill"  (meaning  said  libel),  <<  and  we  have  one 
or  two  more  as  hard  to  swallow  in  reserve  "  (meaning  that  he, 
said  S.,  had  one  or  two  more  libels  on  said  W.  in  reserve  for 
future  publication).  ^  These,  bitter  as  they  are,  are  not  the 
words  of  passion,  but  the  deliberate  expression  of  our  convictioD 
respecting  the  duty  we  owe  to  ourself  and  our  country.  We 
think  we  shall  do  service  to  God  and  man  by  removing  this 
unjust  magistrate  from  the  seat  he  disgraces "  (meaning  tbat 
said  W.,  in  the  discharge  of  his  official  duty  as  one  of  the  jod- 
tices  of  said  Police  Court,  was  an  unjust  judge,  and  tbat  be 
disgraced  said  office  by  illegal  and  unjust  conduct,  that  be  oogbt 
to  be  impeached  of  crimes  and  misdemeanors,  and  ought  to  be 
removed  and  degraded  from  his  office;  and  that  so  enormous 
and  iniquitous  were  his  acts,  doings,  conduct,  and  behavior  io 
his  said  office,  as  one  of  the  justices  of  the  Police  Court  as  afore- 
said, that,  in  consequence  of  their  enormity  and  iniquity,  it  would 
be  doing  service  to  God  and  man  to  have  him,  said  W.,  removed 
from  said  office)  to  the  great  damage  and  infamy  of  the  said 
W.,  to  the  great  scandal  and  dishonor  of  public  justice,  to  the 
evil  example,  &c.,  against,  &c.,  and  contrary,  &c.(2:)  (Conclude 
Cks  in  book  1,  chapter  3.) 

(962)  Libel  on  an  officer^  said  libel  (xmsisting  of  a  paper  allegei  to 
have  been  read  by  the  defendant  at  a  pyhlic  meeting^  but  which 
was  in  the  defendants  possession^  qr  destroyed^  and  conse- 
quenUy  was  not  produced  to  the  grand  Jury. (a) 

That  A.  B.,  late,  &c.,  on,  &c.,  at,  &c,  and  within  the  jnris- 

(2)  The  distinctive  part  of  this  form  is  drawn  from  Com.  v.  Snelling,  15 
Pick.  821.  The  only  question  raised  on  the  indictment  was  on  the  proprietor 
of  the  innuendoes.  T&ere  was  no  express  ayerment  that  the  libel  was  of  and 
concerning  the  removal  of  W.  from  office  by  impeachment.  It  was  held  that 
the  first  innuendo  did  not  enlarge  the  meaning  of  the  words  of  the  libel ;  and 
that  even  if  the  second  innuendo  did  so  (which  it  was  said  it  did  not),  it  mlghi 
be  rejected  as  surplusage,  the  words  of  the  libel  being  in  themselves  sufficient 
to  sustain  the  indictment.    Judgment  was  entered  against  the  defendant. 

(o)  Com.  V.  Strafford,  Sup.  Ct  Pa.  Dec.  T.  1845,  No.  89.  This  case  wsg 
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diction  of  the  said  court,  being  a  person  of  evil  mind  and  dispo- 
sition, and  wickedly  and  maliciously  devising  and  intending  to 
bring  contempt,  discredit,  and  dishonor  on  the  administration  of 
public  justice  in  the  said  city  and  county,  to  deprive  C.  D.  (the 
said  C.  D.  being,  &&)  of  his  good  name,  fame,  and  reputation, 
as  -well  as  unjustly  to  subject  him,  the  said  C.  D.,  to  high  pains 
and  penalties,  unlawfully,  wickedly,  and  maliciously  did  publish 
and  compose,  and  cause  and  procure  to  be  composed  and  pub- 
lished, a  certain  false,  scandalous,  and  malicious  libel,  of  and 
concerning  the  said  C.  D.,  in  his  office  as  aforesaid ;  the  words 
and  tenor  of  which  said  libel  are  to  this  inquest  unknown,  by 
reason  that  the  said  A.  B.  having  the  said  libel  in  his  possession 
and  custody,  hath  altogether  refused,  and  still  refuses  to  produce 
the  same,  or  to  permit  the  same  to  be  inspected  by  this  inquest, 
although  thereto  often  requested,  to  wit,  by  the  attorney-general 
of  this  commonwealth,  after  the  publication  of  the  said  libel, 
and  at  and  before  the  sittings  of  this  inquest,  which  said  libel 
contained,  among  other  things,  words  of  the  substance  and  effect 
following,  that  is  to  say  {here  follows  libellous  matter),  to  the 
great  damage,  injury,  and  disgrace  of  the  said  A.  B.,  to  the  great 
discredit  and  dishonor  of  public  justice  as  aforesaid,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(953)  Seditious  libel.  The  libellous  matter  consisting  of  an  address 
to  the  electors  of  Westminster,  of  which  the  defendant  was  the 
representative^  charging  the  government  with  trampling  upon 
the  people^  ^c,(b) 

That  Sir  F.  B.,  late,  &c.,  being  a  seditious,  malicious,  and  ill- 
disposed  person,  and  unlawfully  and  maliciously  devising  and 
intending  to  raise  and  excite  discontent,  disaffection,  and  sedi- 
tion among  the  liege  subjects  of  our  lord  the  present  king,  and  • 
amongst  the  soldiers  of  our  said  lord  the  king,  and  to  move 
and  excite  the  liege  subjects  of  our  said  lord  the  king  to  hatred 

tried  before  Judge  Burnside,  in  1846,  at  the  Supreme  Court,  when  the  indict- 
ment was  gaid  by  the  court  to  be  good,  though  no  verdict  was  rendered,  there 
haying  been  a  disclaimer  and  nolle  prosequi.     See  Wh.  G.  L.  §  311. 

(b)  R.  V.  Burdett,  4  B.  &  A.  95.  This  was  the  indictment  on  which  Sir 
Francis  Burdett,  afler  a  struggle  of  great  historical  interest,  was  convicted  and 
sentenced  to  thi-ee  months'  imprisonment,  and  a  fine  of  £2,000. 
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and  dislike  of  the  government  of  this  realm,  and  to  insinuate  and 
cause  it  to  be  believed  by  the  liege  subjects  of  our  said  lord  the 
king,  that  divers  of  the  liege  subjects  of  our  said  lord  the  king 
had  been  inhumanly  cut  down,  maimed,  and  killed  by  certain 
troops  of  our  said  lord  the  king,  heretofore,  to  wit,  on,  &c.,  at, 
&c.,  unlawfully  and  maliciously  did  compose,  write,  and  publish, 
and  cause  to  be  composed,  written,  and    published,  a  certain 
scandalous,  malicious,  and  seditious  libel,  of  and  concerning  the 
government  of  this  realm,  and  of  and  concerning  the  said  troops 
of  our  said  lord  the  king,  according  to  the  tenor  and  effect  fol- 
lowing (that  is  to  say),  "  To  the  electors  of  Westminster :  Gen- 
tlemen, on  reading  the  newspapers  this  morning,  having  arrived 
late  yesterday  evening,  I  was  filled  with  shame,  grief,  and  indig- 
nation, at  the  account  of  the  blood  spilled  at  Manchester :  This 
then  is  the  answer  of  the  borough-mongers  to  the  petitioning 
people ;  this  the  practical  proof  of  our  standing  in  no  need  of 
reform ;  these  the  practical  blessings  of  our  glorious  borough- 
mongers'  domination ;  this  the  use  of  a  standing  army  in  time  of 
peace.     It  seems  our  fathers  were  not  such  fools  as  some  would 
make  us  believe   in  opposing  the  establishment  of  a  standing 
army,  and  sending  King  William's  Dutch   guards  out  of  the 
country.     Yet   would    to   Heaven    they   had    been    Dutchmen, 
Switzers,  or  Hessians,  or  Hanoverians,  or  anything  rather  than 
Englishmen,  who  did  such  deeds.     What!  kill  men  unarmed, 
unresisting !  and,  gracious  God,  women  too,  disfigured,  maimed, 
cut  down,  and  trampled   on   by  dragoons  (meaning  the  said 
troops  of  our  said  lord  the  king,  and    meaning  thereby  that 
divers  liege  subjects  of  our  said  lord  the  king,  had  been  inhu- 
manly cut  down,  maimed,  and  killed  by  the  said  troops  of  our 
said  lord  the  king).     Is  this  England?     This  a  Christian  land? 
a  land  of  freedom  ?     Can  such  things  be,  and  pass  by  us  like  a 
summer  cloud,  unheeded?     Forbid   it  every  drop  of  English 
blood  in   every  vein  that  does  not  proclaim  its  owner  bastard. 
Will  the  gentlemen  of  England  support  or  wink  at  such  pro- 
ceedings?    They   have  a  great  stake  in  their  country.    They 
hold  great  estates,  and  they  are  bound,  in  duty  and  in  honor,  to 
consider  them  as  retaining  fees  on  the  part  of  their  country,  for 
upholding  its  rights  and  liberties;  surely  they  will  at  length 
awake  and  find  they  have  other  duties  to  perform  besides  fol- 
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lowing  bullocks  and  planting  cabbages.  They  never  can  stand 
tamely  as  lookers-on,  whilst  bloody  Neros  rip  open  their  mothers' 
womb.  They  must  join  the  general  voice,  loudly  demanding 
justice  and  redress,  and  head  public  meetings  throughout  the 
united  kingdom,  to  put  a  stop  in  its  commencement  to  a  reign 
of  terror  and  of  blood ;  to  afford  consolation  as  far  as  it  can  be 
afforded,  and  legal  redress  to  widows  and  orphans  and  mutilated 
victims  of  this  unparalleled  and  barbarous  outrage.  For  this 
purpose  I  propose  that  a  meeting  should  be  called  in  West- 
minster, which  the  gentlemen  of  the  committee  will  arrange, 
and  whose  summons  I  will  hold  myself  in  readiness  to  attend. 
Whether  the  penalty  of  our  meeting  will  be  death  by  military 
execution,  I  know  not;  but  this  I  know,  a  man  can  die  but 
once,  and  never  better  than  in  vindicating  the  laws  and  liberties 
of  his  country.  Excuse  this  hasty  address ;  I  can  scarcely  tell 
what  I  have  written.  It  may  be  a  libel,  or  the  attorney-general 
may  call  it  so,  just  as  he  pleases.  When  the  seven  bishops  were 
tried  for  libel,  the  army  of  James  the  Second,  then  encamped  on 
Hounslow  Heath,  for  supporting  military  power,  gave  three 
cheers  on  hearing  of  their  acquittal.  The  king,  startled  at  the 
noise,  asked,  *  What's  that?'  'Nothing,  sire,'  was  the  answer, 
'  but  the  soldiers  shouting  at  the  acquittal  pf  the  seven  bishops.' 
^  Do  you  call  that  nothing  ? '  replied  the  misgiving  tyrant,  and 
shortly  after  abdicated  the  government.  'Tis  true  James  could 
not  inflict  tortures  on  his  soldiers  —  could  not  tear  the  living 
flesh  from  their  bones  with  a  cat-o'-nine-tails  —  could  not  flay 
them  alive.  Be  this  as  it  may,  our  duty  is  to  meet,  and  '  Eng- 
land expects  every  man  to  do  his  duty.'  I  remain,  gentlemen, 
most  truly  and  faithfully,  your  most  obedient  servant,  F.  B."  In 
contempt  of  our  said  lord  the  king  and  his  laws,  to  the  evil  ex- 
ample of  all  others,  and  against,  &c.  {Conclude  as  in  book  1, 
-chapter  3.) 

(954)  Publishing  at  a  time  of  popular  commotion  resolutions  attach" 
ing  the  government  as  blood-thirsty,  i*^'{^) 

^  That  on,  &c.,  at,  &c.,  ten   thousand   persons  unknown,  with 
force  and  arms,  unlawfully  did  assemble  armed  with  divers  of- 

(c)  K.  17.  Collins,  2  C.  &  P.  456.    There  was  a  verdict  of  guilty  on  this  count, 
before  Littledale,  J.,  in  1839. 
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fensive  weapons,  to  wit,  sticks,  clubs,  and  daggers,  bearing  ban- 
ners and  flags,  and  were  then  an^  there  making  a  great  noise 
and  disturbance,  to  the  great  terror  and  alarm  of  the  peaceable 
subjects  of  our  lady  the  queen,  and  that  G.  M.  and  J.  H.  S-,  to- 
gether with  certain  other  persons,  forming  and  being  a  part  of 
the  London  metropolitan  police  force,  having  theretofore  been 
sworn  in  and  then  being  special  constables  of  the  borough  of 
Birmingham,  in  pursuance  of  the  statute  in  such  case  made  and 
provided,  did  by  the  order  and  direction  of  W.  S.,  Esq.,  and  J. 
R.  B.,  Esq.,  justices  of  our  said  lady  the  queen,  assigned  to  keep 
the  peace,  disperse,  separate,  and  remove,  and  cause  and  procure 
to  be  dispersed,  separated,  and  removed,  the  said  unlawful  as- 
sembly of  persons,  and  that  they  the  said  G.  M.  and  J.  H.  S. 
were,  together  with  the  said  other  persons  forming  part  of  the 
metropolitan  police  force,  then  and  there  acting  in  the  due  execn-  | 

tion  of  their  duty  as  such  special  constables,  in  dispersing  and  | 

causing  to  be  dispersed  the  said  unlawful  assembly  of  persons ;  I 

and  that  the  defendant,  intending  to  excite  divers  liege  subjects 
of  the  queen  to  resist  the  laws  and  to  resist  the  persons  so  being 
part  of  the  metropolitan  police  force  in  the  due  execution  of 
their  duty,  and  to  bring  the  said  force  into  hatred  and  contempt, 
and  to  procure  unlawful  meetings,  and  to  cause  divers  liege  sub- 
jects of  the  queen  to  believe  that  the  laws  of  this  kingdom  were 
unduly  administered,  and  intending  to  disturb  the  public  peace, 
and  to  raise  discontent  in  the  minds  of  the  subjects  of  the  queen, 
and  to  raise  and  excite  tumult  and  disobedience  to  the  laws,  did 
publish  a  certain  false,  &c.,  libel,  of  and  concerning  the  said  per- 
sons so  being  part  of  the  London  metropolitan  police,  and  of 
and  concerning  the  administration  of  law  and  justice  within 
this  realm,  containing  the  false  and  malicious,  scandalous,  sedi- 
tious, and  libellous  matter  following,  that  is  to  say  :  — 

"  Resolutions  unanimously  agreed  to  by  the  general  conven- 
tion:— 

"  Resolved,  1st.  That  this  convention  is  of  opinion  that  a 
wanton,  flagrant,  and  unjust  outrage  has  been  made  upon  the 
people  of  Birmingham  by  a  blood-thirsty  and  unconstitutional 
force  from  London,  acting  under  the  authority  of  meo  who, 
when  out  of  office,  sanctioned  and  took  part  in  the  meetings  of 
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the  people,  and  now,  when  they  share  in  the  public  plunder,  seek 
to  keep  the  people  in  social  slavery  and  political  degradation. 

^'2d.  That  the  people  of  Birmingham  are  the  best  judges  of 
their  own  right  to  meet  in  the  Bull-ring  or  elsewhere,  have  their 
own  feelings  to  consult  respecting  the  outrage  given,  and  are  the 
best  judges  of  their  own  power  and  resources  to  obtain  justice. 

"  3d.  That  the  summary  and  despotic  arrest  of  Dr.  T.,  our 
respected  colleague,  affords  another  convincing  proof  of  the  ab- 
sence of  ail  justice  in  England,  and  clearly  shows  that  there  is 
no  security  for  life,  liberty,  or  property,  till  the  people  have  some 
control  over  the  laws  they  are  called  upon  to  obey. 

"By  order,  W.  L.,  Sec." 

To  the  great  scandal,  &a,  against,  &c.     ( Conclude  as  in  book  1, 
chapter  3.) 

(955)  Libel  in  Q-erman^  in  the  Circuit  Court  of  the  United  State8>{d) 

That  B.  M.  and  C.  F.,  late  of,  &c.,  being  ill-disposed  persons, 
designing  and  intending  to  vilify  and  defame  the  government  of 
the  United  States,  and  the  administration  of  justice  therein, 
and  to  cause  it  to  be  believed  that  the  judiciary  courts  of  the 
said  United  States  were  actuated  by  unlawful  motives  and 
not  by  the  duty  imposed  on  them  by  the  Constitution  of  the 
United  States  aforesaid,  and  thereby  to  weaken  and  diminish  the 
authority  of  the  said  courts  and  excite  opposition  against  the 
same,  on,  &c.,  at,  &c.,  wickedly  and  maliciously  did  print  and 
publish,  and  cause  to  be  printed  and  published,  in  a  certain 
newspaper  then  and  there  printed  in  the  German  language,  and 
called  "  Unpartheiische  Harrisburg  Zeitung,"  which  German 
words  signify,  "  The  Impartial  Harrisburg  Newspaper,"  the  false, 

(d)  U.  S.  V,  Meyer,  Circuit  Court  United  States  for  Pennsylvania,  October, 
1799,  No.  6. 

A  very  curious  feature  in  this  case  is,  that  though  the  indictment  does  not 
even  pretend  to  be  for  a  statutory  offence,  the  defendants  "  submitted  them- 
selves to  the  judgment  of  the  court,  protesting  their  innocence."  So  far 
therefore  from  its  being  an  understood  thing  in  the  courts  of  the  period,  that 
there  are  no  common  law  ofibnces  against  the  United  States,  we  find  that  a 
series  of  defendants,  ably  defended,  in  the  midst  of  a  struggle  of  great  violence 
and  ardor,  do  not  even  think  it  worth  while  to  test  the  validity  of  an  offence 
which  is  not  only  of  a  strict  common  law  character,  but  to  which  even  the 
•*  contra  furmam  *'  is  not  attached.     See  Wh.  C.  L.  §  163. 
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• 

scandalous,  contemptaous,  and  malicioas  words,  matters,  and 
things  following,  that  is  to  bay,  ^  Capt.  John   Fries.      Die  con- 
slitntion   der   Vereinigten    Staaten   sagt  Hoehverrath  soil  nur 
darein  bestehen  wenn  man  Krieg  gegen  derselben  erklaret  oder 
ihren  Feinden  anhanget  und  sie  unterstiitzet^"  which  German 
words  signify  "  The  Constitntion  of  the  United  States  says  high 
treason  shall  consist  only  in  levying  war  against  the  same,  or  in 
aiding  or  abetting  their  enemies."     "  Dieses  wiirde  den  SOsten 
April,  1790,  durch  ein  Acte  des  C!ongresses  erklaret  dass  wann 
eine  Person  die  zu  den  Vereinigten  Staaten  von  America  gehoret 
Krieg  gegen   dieselben   erklaret,  oder  ihren  Feinden  anhanget 
und  unterstutzet  sie,"  &c.     (Here  translate  the  last* written  sen- 
tence,  proceed  toilh  the  remainder  of  the  libellous  matter^  trans- 
lating the  same  sentence  by  sentence  with  proper  innuendoes^  and 
conclude) :  in  contempt  of  the  said  United  States  and  the  ju- 
dicial courts  thereof,  to  the  great  scandal  and   infamy  of   the 
judges  and  jurors  of  the  Circait  Court  of  the  said  United  States 
in  and  for  the  Pennsylvania  District,  to  the  evil  example,  &&,  and 
against,  &c     ( Conclude  as  in  book  1,  chapter  3.) 

(956)  label  in  French  against  a  foreign  potentate.{e) 

That  before  and  at  the  times  of  the  printing  and  publication 
of  the  scandalous,  malicious,  and  defamatory  libels  and  libellous 
matters   and  things  aftermentioned,  there  subsisted,  and  now 
subsists,  friendship  and   peace   between  our  sovereign  lord  the 
king  and  the  French  republic,  and  the  subjects  of  our  said  lord 
the  king  and  the  citizens  of  the  said  republic  ;   and  that  before 
and  at  those  times,  citizen  N.  B.  was  and  yet  is  first  consul  of 
the  said  French  republic,  to  wit,  at,  &c.,  and  that  J.  P.,  late  of, 
&c.,  well  knowing  the  premises  aforesaid,  but  being  a  malicious 
and  ill-disposed  person,  and  unlawfully  and  maliciously  devising 
and  intending  to  traduce,  defame,  and  vilify  the  said  N.  B.,  and 
to  bring  bim  into  great  hatred  and  contempt,  as  well  among  the 
liege  subjects  of  our  said  lord  the  king  as  among  the  citizens  of 
the  said  republic,  and  to  excite  and  provoke  the  citizens  of  the 
said  republic  by  force  of  arms  to  deprive  the  said  N.  B.  of  his 
consular  office  and  magistracy  in  the  said  republic,  and  to  kill 
and  destroy  the  said  N.  B.,  and  also  unlawfully  and  maliciously 
(e)  2  Stark,  on  Slander,  354.    This  was  the  form  used  in  Peltier's  case. 
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devising,  as  much  as  in  him  the  said  J.  P.  lay,  to  interrupt,  dis- 
turb, and  destroy  the  friendship  and  peace  subsisting  between 
our  said  lord  the  king  and  his  subjects  and  the  said  N.  B.,  the 
French  republic,  and  the  citizens  of  the  same  republic,  and  to 
excite  animosity,  jealousy,  and  hatred  in  the  said  N.  B*  against 
our  said  lord  the  king  and  his  subjects,  on  the  sixteenth  day  of 
August,  in  the  forty-second  year  of  the  reign  of  our  sovereign 
lord  George  the  Third,  by  the  grace  of  God  of  the  United  King- 
dom of  Great  Britain  and  Ireland  king,  defender  of  the  faith,  at 
the  parish  of  St.  Anne,  within  the  liberty  of  Westminster,  in  the 
County  of  Middlesex,  unlawfully  and  maliciously  did  print  and 
publish,  and  cause  and  procure  to  be  printed  and  published^  a 
most  scandalous  and  malicious  libel,  in  the  French  language,  of 
and  concerning  the  said  N.  B.,  that  is  to  say,  one  part  thereof 
to  the  tenor  folloyfing,  that  is  to  say  :  — 

"  Le  18  Brumaire.  An.  viii.  Ode  attribute  a  Chenier. 

"  Quelles  temp^tes  effroyables 

Grondent  sur  les  flots  d^chaines,"  &c. 
And  in   another  part  thereof  to  the  tenor  following,  that  is  to 
say:  — 

"  Deja  dans  sa  rage  insolente ; "  &c. 
Which  said  scandalous  and  malicious  words,  in  the  French  lan- 
guage first  above  mentioned  and  set  forth,  being  translated  into 
the  English  language,  were  and  are  of  the  same  signification 
and  meaning  as  these  English  words  following,  that  is  to  say, 
**  What  frightful  tempests  growl  on  the  unchained  waves,"  &c. 
And  which  said  scandalous  and  malicious  words  secondly  above 
mentioned  and  set  forth,  being  translated  into  the  English  lan- 
guage, were  and  are  of  the  same  signification  and  meaning  as 
the  English  words  following,  that  is  to  say,  ^'  Already,"  &c 
{Oofichule  as  above.) 

Second  count. 

That  the  said  J.  P.,  so  being  such  person  as  aforesaid,  and 
unlawfully  and  maliciously  devising  and  intending  as  aforesaid, 
to  wit,  on  the  twenty-sixth  of  August,  in  the  forty-second  year 
of  the  reign  aforesaid,  at  the  parish  of  St.  Anne,  in  the  liberty  of 
Westminster,  in  the  County  of  Middlesex,  unlawfully  and  ma- 
liciously did  print  and  publish,  and  cause  and  procure  to  be 
printed  and  published,  a  certain  other  scandalous  and  malicious 
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libel,  containing  therein,  among  other  things,  divers  other  scan- 
dalous and  malicious  matters,  in  the  French  language,  of  and 
concerning  the  said  N.  B.,  in  the  form  of  an  address  to  the 
French  people,  according  to  the  tenor  following,  that  is  to  say, 
'*  Citoyens,"  &c.  Which  said  scandaloos  and  malicious  words, 
in  the  French  language  last  before  mentioned  and  set  forth,  be- 
ing translated  into  the  English  language,  were  and  are  of  the 
same  signification  and  meaning  as  these  English  words  follow- 
ing, that  is  to  say,  "  Citizens,"  &c.,  to  the  great  scandal,  dis- 
grace, and  danger  of  the  said  N.  B.,  to  the  great  danger  of 
creating  discord  between  our  said  lord  the  king  and  his  subjects, 
and  the  said  N.  B.,  the  French  republic,  and  the  citizens  of  the 
said  republic,  in  contempt,  &c.,  to  the  evil  example,  &c^  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

9 

(957)  Sending  a  letter  to  a  commissioner  of  revenue  in  the  United 
StateSy  containing  corrupt  proposals.(f) 

That  whereas,  on  the  thirteerrth  day  of  May,  one  thousand 
seven  hundred  and  ninety-four,  it  was  enacted  by  the  Senate 
and  House  of  Representatives  of  the  United  States  of  America, 
in  Congress  assembled  (here  set  forth  the  act  of  Congress^  pro- 
vidinff  that  a  beacon  and  light-house  should  be  constructed  as  soon 
as  Vie  jurisdiction  of  sufficient  ground  should  be  ceded  to  the 
United  States  by  the  State  of  North  Carolina) ;  and  whereas,  the 
legislature  of  the  State  of  North  Carolina  did,  on  the  seventeenth 
day  of  July,  one  thousand  seven  hundred  and  ninety-four,  cede 
to  the  United  States  the  jurisdiction  of  so  much  of  the  head- 
land of  Cape  Hatteras,  in  the  same  State,  as  the  President  of  the 
said  United  States  deemed  sufficient  and  most  proper  for  the 
convenience  and  accommodation  of  alight-house,  and  also  a  suf- 
ficient quantity  of  laud  for  building  on  the  said  island,  in  the 
harbor  of  Occacock,  called  Shell  Castle,  a  beacon  of  the  kind, 
descriptions,  and  dimensions  aforesaid ;  and  whereas,  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  C.  D.,  Esq.  (he  the  said  C.  D.  then  and 
there  being  commissioner  of  the  revenue,  in  the  department  of 
the  Secretary  of  the  Treasury),  then  and  there  was  appointed 

(/)  U.  S.  r.  Worrall,  2  Dall.  384.    Whatever  may  be  said  as  to  the  jurisdic. 
tion  of  the  federal  courts  over  common  law  offences,  there  can  be  no  doubt  that 
as  a  matter  of  pleading  this  indictment  is  good. 
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and  instructed  by  the  Secretary  of  the  Treasury,  by  and  with 
the  aatbority  of  the  President  of  the  said  United  States,  to  re- 
ceive proposals  for  building  the  light-house  aforesaid,  and  beacon 
aforesaid,  A.  B.,  late,  &c.,  being  an  ill-disposed  person,  and 
wickedly  contriving  and  intending  to  bribe  and  seduce  the  said 
C.  D.,  so  being  commissioner  of  the  revenue,  from  the  perform- 
ance of  the  trust  and  duty  so  in  him  reposed,  on,  &;c.,  at,  &c., 
and  within  the  jurisdiction  of  this  court,  wickedly,  advisedly, 
and  corruptly  did  compose,  write,  utter,  and  publish,  and  cause 
to  be  delivered  to  the  said  C.  D.,  a  letter,  addressed  to  him  the 
said  C.  D.,  in  the  words  and  figures  following,  that  is  to  say 
{here  set  forth  the  letter ^  and  conclude) :  to  the  evil  example, 
&c^  and  against,  &c.  {as  in  book  1,  chapter  3). 

(958)    Writing  a  seditious  letter^  with  intent  to  excite  fresh  disturb- 
ances in  a  district  in  a  state  of  insurrection.{ff) 

That  whereas,  on,  &c.,  in  the  counties  of  W.  and  A.,  in  the 
District  of  Pennsylvania,  certain  wicked,  seditious,  and  ill-dis- 
posed persons  disaffected  to  the  Constitution  and  laws  of  the  said 
United  States,  and  unlawfully  and  seditiously  contriving  and  in- 
tending, as  much  as  in  them  lay,  to  resist  the  government  and 
defeat  the  laws  of  the  same  United  States,  did  unlawfully  and 
seditiously  assemble  and  gather  themselves  together,  armed  and 
arrayed  in  a  warlike  manner,  to  oppose  the  execution  of  the  laws 
of  the  said  United  States  ;  and  whereas  J.  W.,  Esq.,  on  the  day 
and  year  aforesaid,  he  being  an  associate  judge  of  the  Supreme 
Court  of  the  said  United  States,  did  certify  to  the  President  of 
the  said  United  States,  that  in  the  said  counties  of  W.  and  A. 
laws  of  the  United  States  are  opposed  and  the  execution  thereof 
obstructed  by  combinations  too  powerful  to  be  suppressed  by 
the  ordinary  course  of  judicial  proceedings,  or  by  the  powers 
vested  in  the  marshal  of  the  district;  and  whereas  the  President 
of  the  United  States  is  required  by  the  constitution  thereof  to 
take  care  that  the  laws  thereof  be  faithfully  executed;  and 
whereas  the  President  of  the  United  States,  in  pursuance  of  the 
powers  and  duties  in  him  vested,  did,  on,  &c.,  call  forth  the 
militia  of  the  State  of  P.,  to  suppress  such  combinations  and  to 

(g)  U.  S.  9.  Lufik,  Circuit  Court,  Phil.  1704.  This  indictment  was  drawn 
by  Mr.  Bawle,  in  1794,  but  was  never  tried. 
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cause  the  laws  to  be  duly  executed,  and  at  the  same  time  the 
President  of  the  said  United  States  did  authorize  and  empower 
certain  persons  to  act  as  commissioners,  with  the  hope  of  recall- 
ing the  said  turbulent  and  seditious  persons  to  a  sense  of  their 
duty  and  obedience  to  the  laws  of  the  said  United  States,  which 
persons  so  authorized  did  proceed  to  P.  in  the  execution  of  the 
said  powers  and  authority ;  and  whereas,  in  the  County  of  W^ 
in  the  district  aforesaid,  certain  turbulent,  ill-disposed,  and  sedi- 
tious persons  did  unite,  combine,  and  confederate  with  the  said 
turbulent,  wicked,  and  seditious  persons  in  the  counties  of  W. 
and  A.,  and  did  agree  to  assemble  together  at  P.'s  ferry  on  the  M, 
on,  &c.,  with  design  further  to  oppose  and  resist  the  execution  of 
the  laws  of  the  said  United  States;  and  the  grand  inquest  afore- 
said, upon  their  respective  oaths  and  affirmations  aforesaid,  farther 
do  present,  that  B.  L.,  late  of,  &c.,  yeoman,  being  an  ill-disposed 
person,  did,  on,  &c.,  in  the  year  aforesaid  in  the  district  aforesaid, 
wickedly,  maliciously,  and  seditiously  write  and  publish  and  send 
to  be  delivered  a  certain  malicious  and  seditious  letter(A)  directed 
to  a  certain  Mr.  William  Morehead,  near  G.,  the  tenor  of  which 
said  writing  and  letter  is  as  followeth  :  — 

**  Mr.  W.  M.,  near  G.  «  August  ye  26th,  1794. 

'^  Honored  Sr:  as  you  have  begun  a  good  work  in  that  conn- 
try  (meaning  thereby  the  said  seditious  opposition  to  the  laws  of 
the  United  States),  we  (himself,  the  said  B.  L.,  and  other  persons 
in  the  said  County  of  C.  meaning)  wish  to  have  a  hand  in  the 
fre  (meaning  that  the  said  R.  and  other  persons  wished  to  unite 
with  and  support  the  said  seditious  opposition  to  the  laws),  as 
soon  as  I  seed  your  appointment  of  meeting  on  ye  14th  instant 
past  (meaning  the  said  meeting  at  P.),  I  advertised  all  round 
about  us  to  meet  on  2d  day,  and  so  we  had  a  great  meeting 
and  our  resolves  is  in  the  C.  News  Papers,"  &c,  {proceeding 
with  letter) ;  he,  the  said  R.  L.,  wickedly,  maliciously,  and  sedi- 
tiously intending,  by  writing  and  publishing  and  sending  to  be 
delivered  the  said  letter,  to  excite,  encourage,  and  promote  as  well 
the  said  William  Morehead  as  other  persons  in  the  said  counties 
of  W.,  A.,  and  W.,  to  oppose  the  laws  and  resist  the  government 
of  the  said  United  States,  to  the  evil  example,  &c.,  in  contempt, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(h)  See  as  to  setting  out  the  letter  sent,  Rasp,  v,  Carlisle,  1  DalL  35. 
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(959)  Hanging  a  man  in  effigy.{i) 
That  A.  B.,  in  the  county  aforesaid,  unlawfully,  wickedly,  and 
maliciously  intending  to  injure  J.  N.,  &c.,  unlawfully,  wickedly, 
and  maliciously  did  make,  and  cause  and  procure  to  be  made,  a 
certain  gibbet  and  gallows,  and  also  a  certain  effigy  and  figure, 
intending  to  represent  the  said  J.  N.,  and  then  and  there  unlaw- 
fully, wickedly,  and  maliciously  did  erect,  set  up,  and  fix,  and 
cause  and  procure  to  be  erected,  set  up,  and  fixed,  the  said  gibbet 
and  gallows  in  a  certain  yard  and  place  near  unto  a  certain  com- 
mon highway  there  situate,  called  and  near  to  a  certain 
ferry  called  the  Horse  Ferry,  where  the  said  J.  N.  was  used  and 
accustomed  to  ply  in  the  way  of  his  trade  and  business  of  a 
waterman ;  and  then  and  there  unlawfully,  wickedly,  and  mali- 
ciously did  hang  up  and  suspend,  and  cause  and   procure  to  be 
hung  up  and  suspended,  the  said  effigy  and  figure,  to  and  upon 
the  said  gibbet  and  gallows,  with  the  name  of  the  said  J.  N.  in- 
scribed on  a  piece  of  wood  and  afiixed  to  the  said  effigy  and 
figure,  together  with  divers  scandalous  inscriptions  and  devices 
upon  and  about  the  same,  reflecting  on  the  character  of  the  said 
J. ;  and  did  then  and  there  keep  and  continue,  and  cause  and 
procure  to  be  kept  and  continued,  the  said  gibbet  and  gallows  so 
erected  and  set  up  as  aforesaid,  with  the  said  effigy  and  figure 
hung  up  and  suspended  to  and  from  the  same  as  aforesaid,  to- 
gether with  the  several  inscriptions  and  devices  aforesaid,  so  af- 
fixed as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  four  days  then  next  following,  and  during  all  that  time  un- 
lawfully, wickedly,  and   maliciously  did  then  and  there  publish 
and  expose  the  said  gibbet  and  gallows,  with  the  said  effigy  and 
figure  thereon,  to  the  sight  and  view  of  divers  good  and  worthy 
subjects  of  our  said  lady  the  queen,  passing  and  repassing  in  and 
along  the  highway  aforesaid  ;  to  the  great  scandal,  infamy,  and 
disgrace  of  the  said  J.  N.,  to  the  evil  example,  &c.,  and  against, 
&c.      (Conclude  as  in  book  1,  chapter  3.) 

(960)    Insulting  a  justice  in  the  execution  of  his  office.{j ) 

That  heretofore,  to  wit,  on,  &c.,  a  special  session  of  the  peace 
was  bolden  at,  &c.,  before  certain  justices  of  the  peace  of  our 
(t)  Arch.  C.  P.  5th  Am,  ed.  780.  (j)  Dickinson's  Q.  S.  6th  ed.  392. 
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sovereign  lady  the  qaeen  for  the  said  county  of  to  wit,  be- 

fore P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows,  being  jas- 
tices  as  aforesaid  of  the  county  of  aforesaid,  who  had  then 

and  there  assembled  and  met  together,  with  purpose  and  intent 
to  authorize  and  empower  certain  persons  then  and  there  also 
assembled  and  attending,  to  keep  respectively  in  their  respective 
parishes  within  the  said  county  of  certain  common  inns 

and  alehouses,  as  by  the  laws  of  thb  realm  the  said  justices  as 
aforesaid  were  authorized  and  empowered  to  do,  at  which  said 
session  so  then  and  there  hoiden  as  aforesaid,  before  the  justices 
above  named,  and  others  their  fellows  as  aforesaid,  came  A.  B^ 
late  of,  &c.;  and  the  said  A.  B.,  on  being  then  and  there,  to  wit, 
at  the  said  session  so  hoiden  as  aforesaid,  before  the  said  justices 
as  aforesaid,  demanded  a  license  from  the  said  P.  Q.,  R.  S.,  aod 
X.  Y.,  and  others  their  fellows  so  as  before  assembled,  in  order 
that  he  the  said  A.  B.  might  be  authorized  and  empowered,  at  a 
certain  house  known  and  distinguished  by  the  sign  of  the  White 
Qwan,  at,  &c.,  to  sell  ale  for  and  during  the  year  next  ensuing; 
but  the  said  P.  Q.,  R.  S.,  and  X.  Y.,  and  others  their  fellows  so 
then  and  there  assembled,  being  justices  of  our  said  lady  the 
queen  for  the  county  of  aforesaid,  then  and  there  refused 

to  grant  any  leave,  license,  or  authority  to  the  said  A.  B.  to  sell 
ale  at  aforesaid,  in  the  county  aforesaid,  for  the  said  year 

then  next  ensuing ;  whereupon  the  said  A.  B.,  wickedly  and  ma- 
liciously intending  to  traduce  the  authority  and  impede  the  pro- 
ceedings, as  well  as  to  vilify  the  characters  of  the  said  justices, 
so  being  then  and  there  in  the  due  and  proper  execution  of  their 
duties,  uttered  and  pronounced,  and  loudly  published  to  the  said 
justices  so  assembled  and  met  together  as  aforesaid,  in  the  pres- 
ence and  hearing  of  divers  of  her  majesty's  liege  subjects,  these 
false,  scurrilous,  and  contemptuous  words  of  and  concerniDg  the 
said  P.  Q.,  R.  8.,  and  X  Y.,  and  others  their  fellows,  justices  as 
aforesaid,  then  and  there  assembled,  and  of  and  concerning  the 
execution  of  their  said  duties,  that  is  to  say,  '^  You  are  all  (mean- 
ing the  said  P.  Q.,  R.  S.,  and  X  Y.,  and  others  their  fellows,  then 
and  there  assembled)  a  parcel  of  tyrannical  villains,  and  ought 
to  be  hanged  for  depriving  a  poor  man  of  his  bread  "  (meaning 
that  the  said  P.  Q.,  R.  S.,  and  X  Y.,  and  others  their  fellows,  then 
and  there  assembled,  ought  to  be  hanged  for  depriving  him  the 
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said  A.  B.  of  his  bread,  by  refusing  biro  the  said  A.  B.  a  license 
to  sell  ale,  which  the  said  A.  B.  had  then  and  there  required  from 
theni  the  said  P.  Q.,  &c.,  and  which  they  the  said  P.  Q.,  R.  8., 
X.  Y.,  and  others  their  fellows,  justices  as  aforesaid,  had  then  and 
there  refused  to  grant  to  hira  the  said  A.  B.) ;  in  disturbance  of 
the  administration  of  justice,  and  against,  &c.(A;)  ( Conclude  as  in 
book  1,  chapter  3.) 

(961)  For  seditumi  words.{l) 
That  R.  M.,  late  of,  &c.,  being  a  pernicious  and  seditious  man, 
and  a  person  of  a  depraved  and  disquiet  mind,  and  intending 
and  contriving  to  terrify  and  discourage  the  good  people  of  this 
commonwealth  from  enlisting  into  the  service  thereof,  and  with 
all  his  might  endeavoring  to  prevent  the  measures  carrying  on  in 
support  of  the  freedom  and  independence  of  America,  an4  to 
bring  the  generals  and  other  military  officers  of  the  armies  of  the 
State  and  of  the  said  United  States  into  hatred  and  contempt, 
and  that  the  said  R.  M.,  his  wicked  contrivances  and  intentions 
aforesaid  to  perfect  and  render  effectual,  on,  &c.,  at,  &c.,  and 
within  the  jurisdiction  of  this  court,  in  the  presence  and  hearing 
of  divers  liege  subjects  of  this  commonwealth,  having  discourse 
then  and  there  concerning  the  army  of  the  said  United  States, 
and  the  commanders  and  officers  thereof,  falsely,  wickedly,  and 
maliciously  and  seditiously,  these  false,  scandalous,  and  mali- 
cious and  seditious  words,  with  a  loud  voice  did  pronounce  and 
say,  to  wit,  ^  The  heads  (meaning  the  generals  and  other  military 
officers  in  the  said  army)  of  the  continental  army  are  convicts 
and  rogues,  and  all  those  who  join  (meaning  those  who  enlist  in) 

(k)  Scandalous  aspersions  of  a  magistrate  in  the  execution  of  his  office  are 
regarded  as  criminal,  and  subject  the  offender  to  punishment,  at  the  discretion 
of  the  court  in  which  he  is  convicted.  Holt,  on  Lib.  158 ;  1  Russ.  C.  &  M.  328. 
And  to  these  the  rule  is  strictly  confined ;  for  if  the  language,  however  oppro- 
brious, apply  to  the  justice  in  his  private  capacity,  no  indictment  can  be  sup- 
ported. So  that  if  a  man  at  a  parish  meeting  apply  to  an  absent  magistrate 
abusive  names,  as  if  he  say,  *^  If  he  is  a  sworn  justice,  he  is  a  rogue  and  a  for- 
sworn rogue ;  "  or  if  he  apply  to  him  the  names  of  an  ass,  fool,  coxcomb,  or 
blockhead,  no  indictable  offence  will  have  been  committed.  2  Stra.  1157-8 ;  3 
Salk.  698 ;  2  Campb.  142.  And  it  seems  that  to  render  any  words  thus  indict- 
able, they  must  be  spoken  to  the  magistrate,  and  not  in  his  absence.  2  Campb. 
142 ;  2  Stra.  1157  ;  R.  v.  Read,  1  Stra.  420-1 ;  Dickinson's  Q.  S.  6th  ed.  392. 

(0  Drawn  by  Mr.  Bradford  in  1780. 

485 


Digitized  by 


Google 


(961)  OFFENCES  AGAINST  SOCIBTT. 

the  army  (the  army  of  the  said  United  States  meaning),  are 
worse  than  fools,  for  they  (meaning  those  who  should  so  enlist) 
will  be  cheated,"  to  the  evil  example,  &c.,  and  against,  &c(m) 
( Conclude  as  in  book  1,  chapter  3.) 

(m)  I  have  been  favored  with  the  rolls  of  a  few  indictments  used  in  Phila- 
delphia, in  1716  and  thereabouts,  several  of  which  relate  to  this  branch  of 
pleading.    Two  of  them  are  inserted  verbatim  el  literatim. 

<<  The  grand  inquest  for  our  lord  the  king,  upon  their  respective  oaths  and 
affirmations,  do  present,  that  Andrew  Hamilton,  late  of  the  City  of  Philadelphia, 
Esq.,  the  tenth  day  of  October,  in  the  first  year  of  the  reign  of  our  lord  George, 
by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland,  defender  of 
the  faith,  the  third,  at  the  city  aforesaid,  of  the  honorable  Charles  Gookin,  Esq., 
'lieutenant-governor  of  the  Province  of  Pennsylvania,  then  and  still  being,  the 
wicked,  opprobrious,  and  reproachful  words  following  did  speak,  utter,  and  pro- 
nouQce,  viz. :  Damn  him  (the  said  lieutenant-governor  meaning).  If  he  (the 
said  Hamilton  himself  meaning)  ever  met  the  damned  dog  Gookin  (the  said 
lieutenant-governor  again  meaning)  out  of  the  province  in  which  the  said  Gookin 
had  command,  or  any  other  convenient  place,  that  by  the  eternal  God  he  (the 
Biud  Hamilton  himself  meaning)  would  pistol  him,  and  that  he  (the  said  lieu- 
tenantrgovemor  again  meaning)  deserved  to  be  shot  or  ript  open  for  what  he 
(the  said  lieutenant-governor  again  meaning)  had  done  already,  and  swore  by 
God  (he  himself  again  meaning)  he  could  find  the  heart  to  do  it,  and  would  if 
he  ever  had  him  (the  said  lieutenant-governor  again  meaning)  in  a  convenient 
place,  to  the  evil  example  of  others  in  like  case  delinquent,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity." 

"  The  grand  inquest  of  our  lord  the  king,  upon  their  respective  oaths  or 
affirmations,  presents,  that  Hugh  Loudon,  late  of  the  City  of  Philadelphia, 
merchant,  the  tenth  day  of  September,  in  the  year  of  the  reign  of  our  lord 
George,  by  the  grace  of  God  king  of  Great  Britain,  France,  and  Ireland, 
defender  of  the  faith,  the  third,  at  the  City  of  Philadelphia,  of  Richard  Hill, 
Esq.,  mayor  of  the  city  aforesaid,  and  James  Logan,  Esq.,  secretary  of  this 
Province  of  Pennsylvania  (the  said  Richard  Hill  and  James  Logan,  jastices  of 
the  Court  of  Common  Pleas  for  the  City  and  County  of  Philadelphia  then  and 
still  being),  the  wicked,  opprobrious,  and  reproachful  woi*ds  following,  openly 
and  publicly  did  speak,  utter,  and  pronounce,  viz.  :  that  he  (himself  meaning) 
was  wronged  by  the  judgments  of  court  in  two  bonds  (the  Court  of  Common 
Pleas  held  for  the  City  and  County  of  Philadelphia  the  aforesaid  tenth  day  of 
September  meaning),  and  that  Richard  Hill  and  James  Logan  (the  said  Richard 
Hill  and  James  Logan,  who  were  two  of  the  justices  of  the  said  court  who  gave 
the  said  judgment  against  the  said  Hugh  meaning)  were  the  chief  causes  thereof, 
and  that  he  (himself  again  meaning)  would  be  revenged  on  them  (the  said 
Richard  Hill  and  James  I^gan  again  meaning),  though  to  the  hazard  of  his 
body  and  soul,  to  the  great  contempt  and  deprivation  of  the  authority  and 
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(962)  Another  farm  for  same,{n) 
That  N.  B.,  late  of,  &c.,  laborer,  being  a  wicked,  seditious,  and 
evil  disposed  person,  and  greatly  disaffected  to  oar  said  lord  the 
king,  and  contriving  and  intending  tiie  liege  subjects  of  our  said 
lord  the  king  to  incite  and  move  to  hatred  and  dislike  of  the  per- 
son of  our  said  lord  the  king,  and  of  the  government  established 
within  this  realm,  on,  &c.,  with  force  and  arms,  at,  &c.,  in  the 
presence  and  hearing  of  divers  liege  subjects  of  our  said  lord  the 
king,  maliciously,  unlawfully,  wickedly,  and  seditiously  did  pub- 
lish, utter,  and  declare  with  a  loud  voice,  of  and  concerning  our 
said  lord  the  king,  these  words  following,  that  is  to  say,  ^^  His 

judgment  of  the  said  Richard  Hill  and  James  Logan  and  their  associates,  jus- 
tices of  the  Court  of  Common  Pleas,  to  the  evil  example  of  others  in  such  case 
delinquents,  and  in  manifest  contempt  of  our  said  lord  the  king  and  his  laws, 
and  against  the  peace  of  our  said  lord  the  king,  his  crown  and  dignity." 

To  Mr.  Ingraham,  of  Philadelphia,  I  am  indebted  for  the  following :  — 
"  City  of  Philadelphia,  ss. : 

**  The  grand  inquest  for  our  sovereign  lord  the  king  who  now  ia,  for  the  body 
of  the  City  of  Philadelphia  aforesaid,  upon  their  oath  and  solemn  affirmations 
respectively  do  present,  that  Bryan  M'Loughlin,  late  of  the  City  of  Philadel- 
phia, laborer,  being  a  wicked,  evil  minded  person,  and  the  allegiance  due  to  our 
sovereign  lord  George  the  Second,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  failh,  &c.,  not  regarding,  but  sedi- 
tiously and  maligiously  intending  to  move  and  excite  discord  and  rebellion 
within  the  province  of  Pennsylvania,  and  to  bring  our  said  sovereign  lord  the 
now  king  into  contempt  with  his  subjects,  the  fourteenth  day  of  June,  in  the 
twenty-eighth  year  of  the  reign  of  our  said  lord  the  king,  at  the  City  of  Philar 
delphia  aforesaid,  and  within  the  jurisdiction  of  this  court,  in  the  presence  and 
hearing  of  divers  liege  subjects  of  our  said  lord  the  now  king,  wickedly  and 
maliciously  did  publish,  utter,  and  with  a  loud  voice  pronounce  English  words 
of  the  following  tenor  and  eflfect,  that  is  to  say :  <  I '  (himself  the  said  Bryan 
M'Loughlin  meaning)  *  will  lose  my  life  for  Charley  '  (Charles,  son  to  the  per- 
son pretending  to  be  king  of  England  by  the  style  and  title  of  James  the  Third 
meaning) ;  *  and  I '  (himself  the  said  Bryan  meaning)  *  hope  he  *  (the  said 
Charles  again  meaning)  <  will  push  up  once  more  and  enjoy  his  own  again '  (the 
crown  of  Great  Britain  meaning),  *  and  send  Georgey '  (our  said  sovereign  king 
George  the  Second  meaning)  *  home  to  Hanover,  where  he  belongs ; '  to  the 
great  scandal  and  contempt  of  our  said  lord  the  now  king,  to  the  evil  and  per- 
nicious example  of  all  others  in  such  case  offending,  and  against  our  said  lord 
the  now  king,  his  crown  and  dignity,  &c." 

(n)  2  Stark,  on  Slander,  357. 
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majesty,  Greorge  the  Third  (meaning  oar  said  lord  the  king)  is 
.  .  .  .,  thank  God  for  it;  I  (meaning  the  said  A.  B.)  hope  be 
(meaning  our  said  lord  the  king)  will  soon  be  no  more  ;  danina« 
tion  to  all  royalists ; "  to  the  great  scandal  of  our  said  lord  the 
king,  in  contempt  of  our  said  lord  the  king  and  bis  laws,  to  the 
evil  and  pernicious  example  of  all  others  in  the  like  case  offend- 
ing,  and  against,  &c     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count 

And  the  jurors  aforesaid,  &c.  That  the  said  A.  B^  being  such 
wicked,  seditious,  and  evil  disposed  person  as  aforesaid,  and 
greatly  disaffected  to  pur  said  lord  the  king,  and  contriving  and 
intending  the  liege  subjects  of  our  said  lord  the  king  to  incite 
and  move  to  hatred  and  dislike  of  the  person  of  our  said  lord  the 
king,  and  the  government  established  within  this  realm,  on,  &<x, 
with  force  and  arms,  at,  &c.,  unlawfully,  wickedly,  maliciously,  and 
seditiously,  in  the  presence  and  hearing  of  divers  liege  subjects 
of  our  said  lord  the  king,  again  did  publish,  utter,  and  declare  of 
and  concerning  our  said  lord  the  king,  and  his  good,  true,  and 
faithful  subjects,  these  words  following,  that  is  to  say  :  "  I  (mean- 
ing the  said  A.  B.)  hope  king  George  the  Third  (meaning  our 
said  lord  the  king)  will  soon  be  no  more;  damnation  to  all  roy- 
alists."    ( Conclude  as  before.) 

(Q63)  Uttering  blasphemous  language  as  to  God. 

That  A.  B.,  of,  &c.,  not  having  the  fear  of  God  before  his  eyes, 
but  being  moved  and  seduced  by  the  instigation  of  the  devil,  and 
contriving  and  intending  Almighty  God  to  blaspheme  and  dis- 
honor, on,  &c.,  at,  &c.,  and  within,  &c.,  in  the  presence  and  bear- 
ing of  divers  good  citizens  of  this  commonwealth,  unlawfully, 
wickedly,  and  blasphemously  did  say,  pronounce,  and  with  a 
loud  voice  publish  and  proclaim  these  profane  and  blasphemous 
English  words  following,  to  wit  {here  insert  the  words)y  to  the 
great  dishonor  and  contempt  of  Almighty  God,  to  the  evil  ex- 
ample of  all  others  in  such  cases  offending,  contrary  to  the  form 
of  the  act  of  general  assembly  in  such  case  made  and  provided, 
and  against,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 
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(964)  Same  under  Rev.  St8.  of  Mass.  eh.  130,  §  15.  (a) 
That  C.  D.,  late  of  B.,  in  the  Coonty  of  S.,  laborer,  on  the  first 
day  of  Jane,  in  the  year  of  our  Lord  at  B.  aforesaid,  in  the 

county  aforesaid,  did  wilfully  blaspheme  the  holy  name  of  God, 
by  then  and  there  denying,  carsing,  and  contomeliously  reproach- 
ing God,  his  creation,  government,  and  final  judging  of  the 
world ;  that  is  to  say,  the  said  C.  D.,  then  and  there,  in  the  pres- 
ence and  hearing  of  divers  good  and  worthy  citizens  of  said 
commonwealth,  did  wilfully,  profanely,  and  blasphemously  speak, 
pronounce,  utter,  and  publish  the  profane  and  blasphemous  words 
following,  to  wit  (here  insert  the  words  spoken  and  published^ 
verbatim,  and  with  proper  innuendoes^  if  the  words  require  it) ; 
against  the  peace  of  said  commonwealth,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

(965)  Blaspheming  Jesus  Ohrisi.{o) 

That  R.,  &C.,  on,  &c.,  wickedly,  maliciously,  and  blasphe- 
mously did  utter,  and  vdth  a  loud  voice  publish,  in  the  presence 
and  hearing  of  divers  good  and  Christian  people,  &c.,  of  and 
concerning  the  Christian  religion,  and  of  and  concerning  Jesus 
Christ,  the  false,  scandalous,  malicious,  wicked,  blasphemous 
words  following,  to  wit:  ''Jesus  Christ  was  a  bastard,  and  his 
mother  must  be  a  whore,"  to  the  contempt  of  the  Christian  relig- 
ion and  the  laws  of  this  State,  to  the  evil  example  of  all  others 
in  like  manner  offending,  and  against,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

(966)  Blaspheming  the  Holy  Ghost.(p) 

That  A.  B.,  of,  &c.,  laborer,  being  a  person  gf  an  immoral  and 
irreligious  mind  and  disposition,  and  intending  the  Christian  re- 
ligion to  revile  and  bring  into  contempt,  on,  &c.,  at,  &c.,  did 
wilfully  commit  the  heinous  crime  of  blasphemy,  by  wilfully 

(a)  Tr.  k  H.  Free.  61.     See  Wh.  C.  L.  §  2536. 

(o)  In  an  argument  of  great  felicity  and  strength,  a  conviction  under  this 
indictment  as  at  common  law,  was  sustained  in  1811  by  Chancellor  (then  chief 
justice)  Kent,  when  delivering  the  opinion  of  the  Supreme  Court  in  People  ». 
Ruggles,  8  Johns.  291. 

(p)  Davis'  Free  73. 
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carsing  and  reproaching  the  Holy  Ghost;  that  is  to  say,  the  said 
A.  B.  then  and  there,  in  the  presence  and  bearing  of  divers  good 
and  worthy  citizens  of  said  commonwealth,  did  wilfully,  pro- 
fanely, and  blasphemously  speak,  utter,  publish,  and  pronoaoce 
these  profane  and  blasphemous  words  following,  to  wit  (here 
insert  the  words  spoken^  verbatim^  with  proper  innuendoes^  if  ike 
words  require  it) ;  to  the  great  dishonor  of  religion,  good  morals, 
and  good  manners,  against,  &c.,  and  contrary,  &c.  (Conclude  as 
in  book  1,  chapter  3.) 

(967)  Composing  and pvhlishing  blasphemous  libeL{q) 

That  A.  K.,  &c.,  of,  &c.,  on,  &c.,  at,  &c.,  with  force  and  arms, 
disregarding  the  laws  and  religion  of  this  commonwealth,  and 
profanely  devising  and  intending  to  bring  the  holy  Scriptorea 
and  the  Christian  religion  into  disbelief  and  contempt  among 
the  people  of  this  commonwealth,  unlawfully  and  wickedly  did 
compose,  print,  and  publish,  and  did  cause  and  procure  to  be  com- 
posed, printed,  and  published,  a  certain  scandalous,  impious,  ob- 
scene, blasphemous,  and  profane  libel,  of  and  concerning  God, 
and  of  and  concerning  the  holy  Scriptures,  and  of  and  concern- 
ing the  Christian  religion,  which  libel  is  published  and  contained 
in  a  certain  printed  sheet  of  paper,  commonly  called  a  newspa- 
per, and  said  printed  sheet  of  paper  containing  said  libel  is  enti- 
tled "  Boston  Investigator,"  volume  second,  number  thirty-nine, 
whereof  said  A.  K.  was  editor  and  publisher,  in  which  said  libel 
and  printed  sheet  of  paper,  so  printed,  published,  and  composed, 
and  so  caused  and  procured  to  be  composed,  printed,  and  pub- 
lished as  aforesaid,  by  said  A.  K.,  the  said  A.  K.  did  wilfully 
blaspheme  the  holy  name  of  God,  by  denying  and  contome- 
liously  reproaching  God,  his  creation,  government,  and  final 
judging  of  the  world,  and  by  reproaching  Jesus  Christ  and  the 
Holy  Ghost,  and  contumeliously  reproaching  the  holy  word  of 
God.  In  one  part  of  which  scandalous  and  obscene  libel,  among 
other  things,  there  were  and  are  contained  certain  scandalous, 
impious,  obscene,  and  blasphemous  matter  and  things,  of  and 
concerning  Jesus  Christ,  and  of  and  concerning  the  Holy  Ghost, 
and  of  and  concerning  the  holy  Scriptures,  and  of  and  concern- 

(q)  The  court  held  a  conviction  on  this  indictment  proper  in  Com-  o.  Knee- 
land,  20  Pick.  206.     See  Wh.  C.  L.  §  2586. 
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ing  the  Christian  religion,  according  to  the  purport  and  effect 
following,  to  wit  (here  follows  a  passage  libelling  our  Saviour^ 
which^  in  consequence  of  its  gross  obscenity^  is  omitted). 

And  in  another  part  of  said  libel  there  were  and  are  contained 
certain  scandalous,  impious,  profane,  and  blasphemous  matter 
and  things  of  and  concerning  God,  and  of  and  concerning  the 
Christian  religion,  according  to  the  purport  and  effect  following, 
to  wit :  — 

"  I  cannot  pass  over  the  subject  of  prayer  without  adverting  to 
the  curious  and  strange  predicament  that  God  is  placed  in,  by 
listening  to  the  unceasing  and  endless  variety,  and,  what  is  worse, 
contradictory  petitions,  that  are  every  moment  ascending  up  or 
down  to  hira.  I  think  the  old  gentleman  is  more  a  subject  of 
pity  than  General  Jackson  was  during  his  late  visit ;  his  bowing 
and  shaking  was  very  arduous,  but  it  was  all  one  way,  con- 
gratulatory and  pleasing,  and  he  had  some  occasional  respite, 
but  only  think  of  God  having  no  respite  whatever,  day  or 
night." 

And  in  another  place,  said  libel  contains  these  scandalous,  pro- 
fane, and  blasphemous  words,  matters,  and  things  following,  of 
and  concerning  God,  to  wit:  — 

"  It  therefore  appears  to  me  that  God  must  have  an  ear  very 
different  from  anything  I  can  conceive  of,  to  hear  so  many  con- 
tradictory prayers  all  at  once;  and  I  am  equally  at  a  loss  to 
imagine  how  he  could  recollect  them  all,  and  at  what  time  they 
are  apt  to  be  answered.  Perhaps  he  keeps  a  set  of  books,  and 
clerks  to  enter  all  the  prayers  in ;  but  another  difficulty  presents 
itself.  How  could  he  inform  all  those  clerks  at  one  time  what 
to  enter  ?  Besides,  when  would  he  find  time  to  examine  these 
books  so  as  to  answer  all  the  petitions  at  the  proper  time?" 

And  the  said  libel  in  another  part  thereof,  among  other  things, 
contains  the  following  scandalous,  profane,  and  blasphemous 
words,  matters,  and  things  of  and  concerning  God,  and  of  and 
concerning  Jesus  Christ,  and  of  and  concerning  the  holy  Scrip- 
tures, to  wit:  — 

"1,  Universalists  believe  in  a  God,  which  I  do  not;  but  be- 
lieve that  their  God  with  all  his  moral  attributes  (aside  from 
nature  itself),  is  nothing  more  than  a  mere  chimera  of  their  own 
imagination." 
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"2.  TJniversalists  believe  in  ChriBt,  which  I  do  not;  bat  be- 
lieve that  the  whole  story  concerning  him  is  as  much  a  fable  and 
a  fiction  as  that  of  the  God  Promethens,  the  tragedy  of  whose 
death  is  said  to  have  been  acted  on  the  stage,  in  the  theatre  at 
Athens,  five  hundred  years  before  the  Christian  era." 

^^3.  Universalists  believe  in  miracles,  which  I  do  not;  bnt 
believe  that  every  pretension  to  them  can  either  be  accounted 
for  on  natural  principles,  or  else  is  to  be  attributed  to  mere  trick 
and  imposture.^ 

"  4.  Universalists  believe  in  the  resurrection  of  the  dead,  in 
immortality  and  eternal  life,  which  I  do  not;  but  believe  that  all 
life  is  mortal,  that  death  is  an  eternal  extinction  of  life  to  the 
individual  who  possesses  it,  and  that  no  individual  life  is,  ever 
was,  or  ever  will  be  eternal : " 

To  the  great  scandal  and  contumelious  reproach  of  God,  and 
his  holy  name,  his  creation,  government,  and  final  judging  of  the 
world,  of  Jesus  Christ  and  the  Holy  Ghost,  of  the  holy  words 
of  God,  and  of  the  Christian  religion,  against,  &c.,  and  contrary, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(968)    Obscene  libel.    First  county  not  setting  forth  libellous  maUer.{r) 

That  P.  H.,  of  in  the  county  of  laborer,  being  a 

scandalous  and  evil  disposed  person,  and  contriving,  devising, 
and  intending  the  morals  as  well  of  the  youth  as  of  other  good 
citizens  of  said  commonwealth  to  debauch  and  corrupt,  and  to 
raise  and  create  in  their  minds  inordinate  and  lustful  desires, 
with  force  and  arms,  at  in  the  county  aforesaid,  know- 

ingly, unlawfully,  wickedly,  maliciously,  and  scandalously  did 
utter,  publish,  and  deliver  to  A,  B.  a  certain  lewd,  wicked,  scan- 

(r)  "  The  fourtli  and  fifth  counts  in  this  indictment,"  said  Parker,  C.  J,  in 
Com. ».  Holmes  (1 7  Mass.  386),  referring  to  the  two  counts  in  the  text, "  are  cer- 
tainly  good ;  for  it  can  never  be  required  that  an  obscene  book  and  picture 
should  be  displayed  upon  the  records  of  the  court,  which  must  be  done  if  the 
description  in  these  counts  is  insufficient"  See  also  Com.  ».  Sharpless,  2  S.  & 
R.  91.  It  is  necessary,  however,  that  the  pleader  should  expressly  aver  the 
indecency  of  the  book  or  picture  as  the  excuse  for  its  non-setting  forth,  the  same 
reasoning  applying  as  obtains  when  a  forged  instrument  is  lost,  or  is  in  the  de- 
fendant's possession,  where  such  fact  must  be  averred  in  order  to  explain  the 
non-description  of  the  instrument  itself.  See  Wh.  C.  L.  §  811,  where  the  cases 
are  collected ;  and  see  also  ante,  939,  note. 
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daloas,  infamous,  and  obscene  printed  book,  entitled  "  Memoirs 
of  a  Woman  of  Pleasure,'^  which  said  printed  book  is  so  lewd, 
wicked,  and  obscene  that  the  same  would  be  offensive  to  the 
court  here  and  improper  to  be  placed  upon  the  records  thereof; 
wherefore  the  jurors  aforesaid  do  not  set  forth  the  same  in  this 
indictment;  to  the  manifest  corruption  and  subversion  of  the 
youth  and  other  good  citizens  of  said  commonwealth  in  their 
manners  and  conversation,  in  contempt  of  law,  to  the  evil  ex- 
ample, &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(969)  Second  count.     PublUihing  an  obscene  picture. 

That  the  said  P.  H.,  being  such  person  as  aforesaid,  and  de- 
vising, contriving,  and  intending  as  aforesaid,  on,  &c.,  at,  &c., 
unlawfully,  wantonly,  and  maliciously  did  utter  and  publish  to 
one  C.  D.,  a  citizen  of  said  commonwealth,,  a  certain  lewd, 
scandalous,  and  obscene  print  on  paper,  representing  a  man  in 
an  indecent  and  obscene  posture  with  a  woman,  that  is  to  say, 
in  the  act  and  posture  of  carnal  copulation  with  each  other ; 
which  said  lewd,  scandalous,  and  obscene  print  was  contained 
and  published  in  a  certain  printed  book,  entitled  "  Memoirs  of  a 
Woman  of  Pleasure ; "  to  the  manifest  corruption  and  subver- 
sion of  the  morals  and  manners  of  the  youth  of  this  common- 
wealth and  of  the  citizens  thereof,  to  the  evil  example,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(970)  JExhilking  obscene  pictures,  (s) 

That  J.  S.,  late,  &c.,  J.  H.,  &c.,  being  evil  disposed  persons, 
and  designing,  contriving,  and  intending  the  morals  as  well  of 

(*)  Sharpless  v.  Com.,  2  S.  &  R.  91.  A  verdict  was  sustained  by  the  Supreme 
Court  on  this  indictment,  Yeates,  J.,  emphatically  declaring :  **  The  destruction 
of  morality  renders  the  power  of  the  government  invalid,  for  government  is  no 
more  than  public  order.  It  weakens  the  bands  by  which  society  is  kept  together. 
The  corruption  of  the  public  mind  in  general,  and  debauching  the  manners  of 
youth  in  particular,  by  lewd  and  obscene  pictures  exhibited  to  view,  must  neces- 
sarily be  attended  with  the  most  injurious  consequences,  and  in  such  instances 
courts  of  justice  are  or  ought  to  be  the  schools  of  morals."  See  generally  Wh. 
C.  L.  §  2547. 

In  such  an  indictment  it  was  said,  it  need  not  be  averred  that  the  exhibition 
was  public ;  if  it  be  stated  that  the  picture  was  shown  to  sundry  persons  for 
money,  it  is  a  sufficient  averment  of  its  publication.    Nor  is  it  necessary  that 
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]fOath  as  of  divers  other  citizens  of  this  commonwealth  to  de- 
bauch and  corrupt,  and  to  raise  and  create  in  their  minds  inordi- 
nate and  lustful  desires,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  in  a  certain  house  there  situate,  unlawfully, 
wickedly,  and  scandalously  did  exhibit  and  show  for  money  to 
persons  to  the  inquest  aforesaid  unknown,  a  certain  lewd,  wicked, 
scandalous,  infamous,  and  obscene  painting,  representing  a  roan 
in  an  obscene,  impudent,  and  indecent  posture  with  a  woman, 
to  the  manifest  corruption  and  subversion  of  youth  and  other 
citizens  of  this  commonwealth,  to  the  evil  example,  &c.,  ^nd 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(971)  Against  the  printer  of  a  newspaper  for  publishing  an  adver' 
tisement  by  a  married  woman  offering  to  become  a  mistress,{t] 

That  A.  B.,  late,  &c.,  in  the  county  aforesaid,  printer,  being  a 
person  of  an  immoral  and  depraved  mind  and  disposition,  and 
unlawfully  contriving  and  intending  to  bring  the  state  of  matri- 
mony into  public  contempt  and  discredit,  to  corrupt  the  morals 
of  the  people  of  this  commonwealth,  and  to  induce  the  citizens 
thereof  to  commit  the  crimes  of  fornication  and  adultery,  on 
at  did  unlawfully  and  wickedly  print  and  publish, 

and  cause  and  procure  to  be  printed  and  published,  in  a  certain 
public  newspaper  called  the  {here  insert  the  title  of  t/ie  newspaper), 
a  certain  immoral  and  mischievous  libel,  in  the  form  of  an  ad- 
vertisement, which  said  immoral  and  mischievous  libel  is  of  the 
purport  and  effect  following,  to  wit  {here  insert  the  advertisement 
verbatim,  with  proper  innuendoes) ;  to  the  great  scandal  and  re- 
proach of  religion,  good  morals,  and  good  manners,  to  the  evil 
and  pernicious  example  of  all  others  in  like  case  to  offend,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

the  postures  and  attitudes  of  the  figures  should  be  minutely  described ;  it  is 
enough  if  the  picture  be  so  described  as  to  enable  the  jury  to  apply  the  eridence 
and  to  judge  whether  or  not  it  is  an  indecent  picture  ;  nor  is  it  necessary  to  lay 
the  house  in  which  the  picture  is  exhibited  to  be  a  nuisance ;  the  offence  not 
being  ^a  nuisance,  but  one  tending  to  the  corruption  of  morals.  Wh.  C.  L. 
§§  3H,  2547. 

Q)  Davis'  Free.  156 ;  3  Chit.  C.  L.  887. 
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(972)  Indictment  for  threatening  to  accuse  of  an  infamous  crime.{u) 
That  Henry  Tiddeman,  late  of  B.,  in  the  County  of  Middle- 
sex, and  within  the  jurisdiction  of  the  Central  Criminal  Court, 
laborer,  William  Landler,  late  of  the  same  place,  laborer,  John 
Bennet,  late  of  the  same  place,  laborer,  John  Jones,  late  of  the 
same  place,  laborer,  otherwise  called  John  Joyce,  and  John  Sul- 
livan, late  of  the  same  place,  laborer,  on  the  second  day  of  March, 
in  the  year  of  our  Lord  at  B.  aforesaid,  in  the  county  afore- 

said, and  within  the  jurisdiction  of  the  said  court,  feloniously 
did  threaten  one  Samuel  Wyatt,  to  accuse  the  said  Samuel 
Wyatt  of  having  committed  the  abominable  crime  of  buggery 
with  the  said  Henry  Tiddeman,  with  a  view  and  with  the  intent 
in  so  doing  then  and  there  and  thereby  to  extort  and  gain  from 
the  said  Samuel  Wyatt  a  certain  valuable  security  for  the  pay- 
ment of  money,  to  wit,  a  security  for  the  payment  of  the  sum  of 
fifty  ;  contrary  to  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace,  &c. 

J%e  second  count  alleged  that  the  prisoners  feloniously  did  ac- 

(ti)  This  precedent  was  sustained  in  R.  v,  Tiddeman  (4  Cox,  C.  C.  387), 
where  Flatt,  B.,  said  :  *<  The  indictment  charges  the  prisoners  with  making  cer- 
tain threats,  with  intent  to  extort  from  the  prosecutor  a  valuable  security ;  but 
it  does  not  state  whose  property  that  security  was,  and  the  question  is,  whether 
or  not  the  omission  is  fatal  to  its  validity.  The  statute  on  which  the  indict- 
ment is  framed  is  the  10  &  11  Vict.  c.  66,  s.  2,  which  makes  it  an  ofience  to 
accuse  or  threaten  to  accuse  any  person  of  the  offence  specified,  with  a  view  or 
intent  to  extort  or  gain  from  such  person  any  property,  money,  or  security. 
The  words  of  the  statute  are  exceedingly  important,  because  one  of  them, 
namely,  *  extort,'  has  a  certain  technical  meaning,  which  is  defined  in  2  Salkeld ; 
and  when  a  man  is  enlarged  with  extorsively  taking,  the  very  import  of  the 
word  shows  that  he  is  not  acquiring  possession  of  his  own.  The  ordinary  form 
of  indictment  for  extortion  may  be  found  in  Burn's  Justice,  and  the  language 
there  shows  that  it  is  not  at  all  necessary  that  the  thing  extorted  should  be  said 
to  be  the  property  of  any  person.  In  Rex  v.  Norton  (8  Carrington  &  Payne, 
186),  the  indictment  was  held  bad  for  want  of  such  an  averment ;  but  that  was 
an  indictment  under  another  statute,  which  made  it  necessary  that  the  party 
charged  under  it  should  actually  obtain  the  thing  sought  to  bu  obtained ;  but 
that  is  not  so  here,  because,  whether  anything  is  obtained  or  not,  the  crime  is 
complete,  and,  therefore,  whether  the  property  belongs  to  the  person  threatened 
or  not,  is  quite  immaterial;  the  offence  is  committed  immediately  the  accusation 
is  made,  with  the  evil  intent  stated  in  the  indictment. 
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cuse  the  said  Samuel  Wyatt  of  having  committed  the  abomina- 
ble crime,  &c.,  with  the  said  Henry  Tiddeman. 

Third  count. 

That  they  felon ioasly  did  threaten  the  said  Samuel  Wyatt,  to 
accuse  the  said  Samuel  Wyatt  of  having  attempted  and  endeav- 
ored to  commit  the  abominable  crime,  &c.,  with  the  said  Henry 

Tiddeman. 

Fourth  count. 

That  they  did  accuse  the  said  Samuel  Wyatt  of  having  at- 
tempted and  endeavored  to  commit  the  abominable  crime  of 
buggery  with  the  said  Henry  Tiddeman. 

Fifth  count. 

That  they  feloniously  did  threaten  the  said  Samnel  Wyatt,  to 
accuse  the  said  Samuel  Wyatt  of  a  certain  infamous  crime,  that 
is  to  say,  of  having  made  to  the  said  Henry  Tiddeman  a  certain 
solicitation,  whereby  to  move  and  induce  the  said  Henry  Tidde- 
man to  commit  with  said  Samuel  Wyatt  the  abominable  crime, 

&c. 

Sixth  count. 

That  they  did  accuse  the  said  Samuel  Wyatt  of  a  certain  in- 
famous crime,  that  is  to  say,  of  having  made  to  the  said  Henry 
Tiddeman  a  certain  solicitation,  whereby  to  move  and  induce 
the  said  Henry  Tiddeman  to  commit  with  the  said  Samuel 
Wyatt  the  abominable  crime,  &c. 

Seventh  eoutit 

That  they  did  threaten  the  said  Samuel  Wyatt,  to  accuse  the 
said  Samuel  Wyatt  of  having  committed  the  abominable  crime, 

&C. 

Eighth  count. 
That  they  did  accuse  the  said  Samuel  Wyatt  of  having  com- 
mitted the  abominable  crime^  &c. 

Ninth  count. 

That  they  did  threaten  the  said  Samuel  Wyatt,  to  accuse  the 
said  Samuel  Wyatt  of  having  attempted  and  endeavored  to  com- 
mit the  abominable  crime,  &c. 
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Tenth  count 
That  they  did  accuse  the  said  Samaei  Wyatt  of  having  at- 
tempted and  endeavored  to  commit  the. abominable  crime,  &c. 

JEleventh  count 

That  they  did  threaten  one  Samuel  Wyatt,  to  accuse  the  said 
Samuel  Wyatt  of  having  committed  the  abominable  crime,  &c., 
with  the  said  Henry  Tiddeman,  with  a  view  and  intent  thereby 
to  extort  money  from  the  said  Samuel  Wyatt.  There  were  nin^ 
other  counts,  only  varying  from  the  first  ten  as  the  eleventh  did 
in  alleging  the  intent  to  be  to  extort  money. 

(973)  Sending  a  letter  threatening  to  accuse  a  person  of  a  crime. 

Mass.  Rev.  Sts.  ch.  126,  §  17.  (v) 

That  C.  D.,  late  of  F.,  in  the  County  of  M.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  at  F.,  in  the 

County  of  M.,  feloniously,  knowingly,  wilfully,  and  maliciously 
did  threaten  one  E.  F.,  to  accuse  the  said  E.  F.  of  having  com- 
mitted the  crime  of  {here  set  forth  the  crime),  by  then  and  there 
feloniously,  knowingly,  wilfully,  and  maliciously  sending  to  the 
said  E.  F.  a  certain  written  communication,  which  said  written 
communication  is  of  the  following  tenor,  that  is  to  say  {here  set 
otU  the  letter  correctly), {w)  with  intent  thereby  then  and  there 
feloniously,  wilfully,  and  maliciously  to  extort  money  from  the 
said  E.  '^. ;  against,  &&,  and  contrary,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

(974)  Sending  a  letter,  threatening  to  bum  a  dwelling-house,    Mass. 

Rev.  Sts.  ch:  125,  §  17. 

That  C.  D.,  late  of  F.,  in  the  County  of  M.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  at  F.,  in  the 

County  of  M.,  feloniously,  knowingly,  wilfully,  and  maliciously 
did  threaten  one  E.  F.  to  burn  and  destroy  a  certain  dwelling- 
house,  of  the  property  of  the  said  E.  F.  there  situate,  by  then  and 
there  feloniously,  knowingly,  wilfully,  and  maliciously  sending 
to  the  said  E.  F.  a  certain  written  communication,  which  said 

(y)  Tr.  &  H.  Prec.  472. 

(it)  The  letter  must  be  set  out  correctly.    Rex  v,  Lloyd,  2  East,  P.  C.  1128. 
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written  commanication  is  of  the  following  tenor,  that  is  to  say, 
&c.,  with  intent  thereby  then  and  there  feloniously,  knowingly, 
wilfully,  and  malicioasly  to  extort  money  from  the  said  K  F. ; 
against,  &c., and  contrary,  &c.   ( Conclude  as  in  book  1,  chapter^*) 

(975)  Sending  a  threatening  letter.{x) 

That  W.  B.,  late  of  B.,  in  the  County  of  Surrey,  laborer,  on 
the  first  day  of  March,  in  the  year  of  our  Lord  with  force 

and  arms,  at  B.  aforesaid,  in  the  county  aforesaid,  knowingly 
and  feloniously  did  send  to  one  J.  H.  a  certain  letter,  directed  to 
the  said  J.  H.,  by  the  name  and  description  of  Mr.  H.,  Esqaire, 
accusing  the  said  J.  H.  of  having  committed  a  certain  crime 
punishable  by  law  with  death,  to  wit,  the  abominable  crime  of 
buggery,  with  the  said  W.  B.,  with  a  view  and  intent  thereby 
then  and  there  to  extort  and  gain  money  from  the  said  J.  H., 
which  said  letter  is  as  follows,  that  is  to  say :  *<  Sir,  —  I  write  to  in- 
form you  that  you  have  being  very  unkind,  trying  to  your  extreme 
energies  to  reflect  disparagement  on  my  reputation ;  in  retallia- 
tion,  I  shall  make  known  those  liberties  and  diabolical  actions 
you  took  with  me  when  I  was  bathing  you  in  your  room,  what 
I  term  sodomiting.  Some  compensation  I  wish  to  receive  from 
your  hands,  in  one  way  or  another.  I  am  waiting  for  an  answer 
at  the  bottom  of  Stock  well  Lane. — Obedient  servant,  but  injured 
W.  B. ; ''  contrary,  &c.,  and  against,  &c.    ( Conclude  as  in  book  1, 

chapter  3.) 

(x)  1  Cox,  C.  C.  Appendix,  p.  xL 
498 


Digitized  by 


Google 


AGAINST  FOBEIGN  MINISTERS.  (976) 


CHAPTER  VIIL 

OFFENCES  AGAINST  FOREIGN  MINISTEBS. 

(976)  Assault  on  a  foreign  minister. 

(977)  Contempt  of  the  person  of  a  foreign  minister,  by  threatening  bodiljr 

harm  to  another  in  his  presence. 

(978)  Arresting  a  foreign  minister. 

(979)  Second  count.    Imprisoning  same. 

(980)  Third  count     Same  stated  more  specially 

(981)  Third  count.     Same  in  another  shape. 

(982)  Issuing  process  against  a  foreign  minister. 

(983)  Opening  and  publishing  letter  of  foreign  minister. 

(976)  Assault  on  a  foreign  minister. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  with  force  and  arnois,  in  and  upon  one  C. 
D.,  then  and  there  being  a  public  minister,  to  wit,  did  make 

an  assault,  and  him  the  said  C.  D.,  then  and  there  being  such 
public  minister  as  aforesaid,  did  then  and  there  strike  and  wound, 
and  other  wrongs  to  the  said  C.  D.  then  and  there  did,  contrary, 
&c^  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count 

That  A.  B.,  late  of,  &c.,  heretofore,  on,  &e.,  at,  &c.,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  in  and  upon 
one  C.  D.,  then  and  there  being  a  public  minister,  to  wit,  the 
in  the  United  States  of  America,  duly  recognized  and 
received  as  such  by  the  President  of  the  said  United  States,  did 
make  an  assault ;  and  him  the  said  C.  D.,  then  and  there  being 
such  public  minister  aforesaid,  did  then  and  there  strike  and 
wound,  and  other  wrongs  to  the  said  C.  D.  then  and  there  did, 
to  the  great  damage  of  the  said  C.  D.,  against,  &c.,  and  against, 
Sui.    ( Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

{Like  second  cotmtj  substituting) :  ''  duly  received  and  recog- 
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nized  as  such  by  the  department  of  state  of  the  said  United 
States,"  for  "  duly  recognized  and  received  as  such  by  the  Pres- 
ident of  the  said  United  States." 

Fourth  count. 

That  the  said  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c^  at, 
&c.,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  in  and  upon  one  C.  D.,  then  and  there  being  a  public  min- 
ister, to  wit,  the  in  the  United  States  of  America,  did  make 
an  assault ;  and  him  the  said  G.  D.,  then  and  there  being  sucb 
public  minister  aforesaid,  did  then  and  there  strike  and  wound, 
and  did  then  and  there  infiract  the  law  of  nations,  by  offering 
violence  to  the  person  of  the  said  C.  D.,  so  being  such  public 
minister  as  aforesaid,  and  other  wrongs  to  the  said  C.  D.  then 
and  there  did,  to  the  great  damage  of  the  said  C.  D.,  contrary, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

JFifth  count. 

{Like  fourth  county  except  before) :  '^  did  make  an  assault,  and 
him  the  said  then  and  there,"  &c.,  insert  "  duly  received 

and  recognized  as  such  by  the  President  of  the  United  States." 

Siosih  count. 

{Like  fourth  county  omitting'  the  charge  of):  ^strike  and 
wound,"  &c. 

Seventh  count. 

{ Same  as  sixth  county  inserting  before) :  '<  did  make  an  as- 
sault," &c.,  "  duly  received  and  recognized  as  such  by  the  Presi- 
dent of  the  United  States." 

Mghth  count. 

That  the  said  A.  B.,  late  of,  &c.,.  heretofore,  on,  &c.,  at,  &&, 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
did  infract  the  law  of  nations,  by  ofTering  violence  to  the  person 
of  one  C.  D.,  the  said  C.  D.  then  and  there  being  a  public  min- 
ister, to  wit,  the  in  the  United  States  of  America,  to  the 
great  damage  of  the  said  C.  D.,  against,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 
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Nirdh  count. 

{Same  as  eighth  county  inserting  after) :  "  in  the  United  States 
of  America,"  and  before  "  to  the  great  damage  of  the  said,"  &c., 
"  duly  received  and  recognized  as  such  by  the  President  of  the 
said. United  States." 

(For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

(977)   Contempt  of  the  person  of  a  foreign  minister^  by  threatening 
bodily  harm  to  another  in  his  presence.{a) 

That  C.  and  L.,  late,  &c.,  on,  &c.,  at,  &c.,  in  the  dwelling- 
house  of  his  excellency  the  French  minister  plenipotentiary,  in 
the  presence  of  F.  B.  M.,  unlawfully  and  insolently  did  threaten 
and  menace  bodily  harm  and  violence  to  the  person  of  the  said 
P.  B.  M.,  he  being  consul-general  of  France  to  the  United 
States,  consul  for  the  State  of  Pennsylvania,  secretary  of  the 
French  legation,  &c.,  resident  in  the  house  aforesaid,  and  under 
the  protection  of  the  law  of  nations  and  this  commonwealth, 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(For  final  count,  see  17, 18, 181,  n.,  239,  «.) 

(978)  Arresting  a  foreign  minister. (b) 

That  P.  R.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  did  imprison  one 
L.  B.,  he  the  said  L.  B.  then  and  there  being  a  public  minister, 

(a)  Res.  V.  De  Long  Champs,  1  Dall.  111.  \ 

(b)  U.  S.  V,  Benncr.  This  indictment  was  drawn  by  Mr.  G.  M.  Dallas  in 
ISSO,  and  was  sustained  in  1  Bald.  234.  On  a  motion  for  arrest  of  judgment^ 
Mr.  Justice  Baldwin  said :  — 

"  The  reasons  are  two : 

^  1.  That  the  only  count  on  which  the  verdict  is  given  against  the  accused, 
does  not  describe  him  as  an  officer ;  does  not  charge  him  with  having  executed 
process,  nor  state  any  offence  against  any  act  of  Congress  or  law  of  the  United 
States. 

'*  2.  That  the  said  count  does  not  state  that  a  public  minister  of  any  foreign 
power  or  state,  authorized  and  received  as  such  by  the  President  of  the  United 
States,  was  imprisoned,  or  was  or  might  have  been  arrested  or  imprisoned. 

"  The  act  of  Congress  upon  which  this  indictment  is  framed  provides,  in  its 
different  sectbns,  for  different  classes  of  cases,  and  the  counts  of  the  indictment 
are  made  to  meet  the  different  provisions  of  these  sections.  TLq  twenty-fiilh 
section  enacts,  that  if  any  writ  or  process  shall  be  sued  forth  or  prosecuted  in 
any  of  the  courts  of  the  United  States,  or  of  a  particular  state,  whereby  the 
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to  wit,  the  secretary  of  the  legation  from  his  majesty  the  King  of 
Denraark,  near  the  United  States  of  America,  in  manifest  in- 

person  of  any  ambassador,  or  other  public  minister  of  any  foreign  prince  or 
state,  authorized  and  received  as  such  by  the  President  of  the  United  States, 
may  be  arrested  or  imprisoned,  &c.,  such  writ  or  process  shall  be  adjudged  to 
be  utterly  null  and  void.  , 

**  The  twenty-sixth  section  enacts,  that  in  case  any  person  or  persons,  shall  sue 
forth  or  prosecute  any  such  writ  or  process,  such  person  or  persons,  and  all 
attorneys  or  solicitors  prosecuting  or  soliciting  in  such  case,  and  all  officers  ex- 
ecuting any  such  writ  or  process,  being  thereof  convicted,  &c. 

"  The  twenty-seventh  section  enacts,  that  if  any  person  shall  violate  any  safe 
conduct,  or  passport  duly  obtained,  and  issued  under  the  authority  of  the  United 
States,  or  shall  strike,  wound,  imprison,  &c.,  by  offering  violence  to  the  person 
of  an  ambassador  or  other  public  minister,  such  person,  &c. 

"  The  twenty-fifth  and  twenty-sixth  sections  afibrd  protection  and  redress  for 
public  ministers,  authorized  and  received  as  such  by  the  President  of  the  United 
States,  and  against  arrest  and  imprisonment  under  and  by  virtue  of  any  writ  or 
process,  sued  forth  and  prosecuted  in  any  court  of  the  United  States,  or  of  a 
particular  state,  or  by  any  judge  or  justice  therein,  and  all  the  counts  in  this 
indictment  intended  to  charge  an  offence  in  violation  of  these  sections,  do  state 
that  L.  B.  was  a  public  minister,  authorized  and  received  as  such  by  the  Presi- 
dent of  the  United  States ;  that  a  writ  was  sued  forth  against  him  from  an 
alderman  of  the  City  of  Philadelphia,  and  that  the  defendant,  being  an  officer, 
did  execute  the  said  writ,  and  thereby  arrest  the  person  of  the  said  L.  B. ;  upon 
these  counts  the  defendant  is  acquitted  by  the  verdict  of  the  jury. 

"  The  twenty-seventh  section  of  the  act  is  intended  to  cover  other  cases  not 
described  in  the  preceding  sections,  and  makes  it  penal  for  any  person  to  im- 
prison the  person  of  a  public  minister,  although  he  may  not  be  authorized  and 
received  as  such  by  the  President  of  the  United  States,  and  although  the  person 
who  thus  offers  violence  to  his  person,  be  not  an  officer,  and  does  it  not  by  virtnc 
of  any  writ  or  process  from  any  court,  judge,  or  justice.  The  count  on  which 
the  defendant  has  been  convicted,  charges  the  offence  punishable  under  this 
section  of  the  act ;  which  does  not  require  that  the  defendant  should  be  an  officer 
having  executed  process,  nor  that  the  public  minister,  who  was  imprisoned, 
should  have 'been  authorized  and  received  as  such  by  the  President  of  the  United 
States. 

"  The  reasons  for  a  new  trial  will  now  be  considered. 

**  The  second  count  on  which  the  defendant  has  been  convicted,  relates  to  the 
same  transaction,  and  the  same'  public  minister  as  the  first,  of  which  he  is 
acquitted,  and  differs  from  it  only  in  describing  the  minister  as  an  attache  to  the 
legation  of  Denmark,  and  the  first  calls  him  the  secretary  of  the  legation ;  but 
it  was  the  clear  right  of  the  jury,  and  so  it  was  given  them  in  charge,  to  find  a 
general  verdict  of  guilty,  leaving  it  to  the  court  to  apply  it  to  the  counts  in  the 
indictment,  or  to  select  for  themselves  the  count  on  which  they  would  render 
the  verdict,  as  in  their  opinion  the  evidence  might  warrant.  If  the  count  ^re 
bad  in  itself  such  a  verdict  could  not  be  maintained ;  but  it  is  no  objection  to 
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fraction  of  the  law  of  nations,  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

(979)  Second  count    Imprisoning  same. 

That  the  said  P.  R.  B.,  afterwards,  to  wit,  on,  &c.,  at,  &c., 
and  within  the  jurisdiction  of  this  court,  with  force  and  arms, 
did  imprison  the  said  L.  B.,  he  the  said  L.  B.  then  and  there  be-* 
ing  a  public  minister,  to  wit,  an  attache  to  the  legation  of  his 
majesty  the  King  of  Denmark,  near  the  United  States  of  America, 
in  manifest  infraction  of  the  laws  of  nations,  contrary,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(980)  Third  count  Same  as  first,  stated  more  specially. 
That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  a  certain  writ  was  sued  forth  and  prose- 
cuted by  one  G.  H.  U.,  from  one  J.  B.,  then  and  there  an  alder- 
man of  the  City  of  Philadelphia,  whereby  the  person  of  the 
said  L.  B.,  then  and  there  as  aforesaid  being  a  public  minister, 
to  wit,  the  secretary  of  the  legation  of  his  majesty  the  King  of 
Denmark,  near  the  United  States  of  America,  authorized  and 
received  as  such  by  the  President  of  the  United  States,  was  then 
and  there  arrested ;  and  that  the  said  P.  R.  B.,  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this  court, 
being  then  and  there  an  officer,  to  wit,  a  constable  of  the  City  of 
Philadelphia,  with  force  and  arms,  did  execute  the  said  writ,  and 
then  and  there  and  thereby  arrest  the  person  of  the  said  L.  B., 
then  and  there  being  as  aforesaid  a  public  minister  as  aforesaid, 
in  violation  of  the  laws  of  nations,  to  the  great  disturbance  of 

it,  that  it  is  substantially  the  same  with  another  count  on  which  the  defendant 
ha«  been  acquitted,  for  the  different  counts  of  an  indictment  always  relate  to 
the  same  transaction,  describing  it  in  different  ways,  or  with  different  circum- 
stances, tliat  the  jury  may  apply  their  verdict  to  all  or  either  of  them,  as  the 
evidence  shall  warrant ;  or  if  the  verdict  be  generally  guilty,  the  application  of 
it  is  made  by  the  court.  No  injury  or  injustice  is  done  to  the  defendant,  who  is 
put  but  once  on  his  trial  for  the  same  offence.  The  jury,  in  this  case,  have  not 
selected  the  count  for  their  verdict  of  conviction  to  which  the  evidence  most 
particularly  applies  ;  but  this  was  for  them  to  judge  of,  and  is  no  cause  of  com- 
plaint on  the  part  of  the  defendant;  it  cannot  affect  his  punishment,  and  is 
clearly  maintained  for  the  evidence. 

"  It  is  our  opinion  that  the  reasons  filed  in  the  arrest  of  judgment  are  not 
maintained,  and  it  is  ordered  that  the  motion  be  overruled." 
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the  public  repose,  contrary,  &c.,  and  against,  &c.     {Conclude  05 
in  book  1,  chapter  3.) 

(981)   Third  count.     Same  in  another  shape. 

That  afterwards,  to  wit,  on,  &c*,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  a  certain  writ  was  sued  forth  and  prose- 
cuted by  one  G.  H.  U.,  from  one  J.  B.,  then  and  there  an  alderman 
of  the  City  of  Philadelphia,  whereby  the  person  of  the  said  L. 
B.,  then  and  there  as  aforesaid  being  a  public  minister,  to  wit, 
an  attache  of  the  legation  of  his  majesty  the  King  of  Denmark, 
near  the  United  States  of  America,  authorized  and  received  as 
such  by  the  President  of  the  United  States,  was  then  and  there 
arrested  ;  and  that  the  said  P.  R.  B.,  afterwards,  to  wit,  on,  &c, 
at,  &c.,  and  within  the  jurisdiction  of  this  court,  being  then  and 
there  an  officer,  to  wit,  a  constable  of  the  City  of  Philadelphia, 
with  force  and  arms,  did  execute  the  said  writ,  and  then  and 
there  and  thereby  as  aforesaid  arrest  the  person  of  the  said  L. 
B.,  then  and  there  being  as  aforesaid  a  public  minister  as  afore- 
said ;  in  violation  of  the  laws  of  nations,  to  the  great  disturb- 
ance of  public  repose,  contrary,  &c.,  and  against,  &a  {Conclude 
as  in  book  1,  chapter  3.) 

{Add  counts  for  offering  violence  and  assaulting.) 

(982)  Issuing  process  against  a  foreign  minister.{e) 

That  on,  &c.,  at,  &c.,  A.  D.,  being  then  and  there  a  pnblic 
minister  of  a  foreign  prince,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  majesty  the  Emperor  of  all  the 
Russias,  and  being  then  and  there  duly  authorized  and  received 
as  such  by  the  President  of  the  United  States  of  America,  T. 
M.,  late  of,  &c,  then  and  there  knowingly,  wilfully,  and  unlaw- 
fully did  sue  forth  certain  process  in  a  court  of  the  State  of 
Pennsylvania,  to  wit,  in  the  District  Court  for  the  City  and 
County  of  Philadelphia,  in  the  words  and  characters  following, 
that  is  to  say  {here  set  forth  the  process),  and  whereby  the  (per- 
son) of  the  said  A.  D.,  then  and  there  being  a  public  minister, 
to  wit,  the  envoy  extraordinary  and  minister  plenipotentiary  of 
his  said  majesty  the  Emperor  of  all  the  Russias  aforesaid,  then 

(c)  This  indictment  was  drawn  by  Mr.  A  J.  Dallas  in  1813.  The  defendant 
was  never  tried. 
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and  there  being  duly  authorized  and  received  as  such  by  the  Pres- 
ident of  the  United  States  of  America  as  aforesaid,  might  be  (ar- 
rested and  imprisoned).  And  that  D.  A.,  late  of  the  said  District 
of  Pennsylvania,  attorney  at  law,  was  then  and  there  the  attorney 
knowingly,  wilfully,  and  unlawfully  prosecuting  in  the  said  case, 
to  wit,  in  the  said  process  then  and  there  sued  forth  by  the  said  T. 
M.  as  aforesaid,  whereby  the  (person)  of  the  said  A.  D.,  then  and 
there  being  a  public  minister,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  said  majesty  the  Emperor  of  all 
the  Bussias  as  aforesaid,  then  and  there  duly  authorized  and  re- 
ceived as  such  by  the  President  of  the  United  States  as  afore- 
said, might  be  (arrested  and  imprisoned)  as  aforesaid.  And 
that  J.  S.,  late  of,  &c.,  being  then  and  there  an  officer  employed 
for  the  service  of  process  issuing  for  the  said  District  Court  for 
the  City  and  County  of  Philadelphia,  in  the  district  aforesaid, 
to  wit,  a  deputy  of  the  sheriff  of  the  County  of  Philadelphia,  in 
the  district  of  Pennsylvania  aforesaid,  did  then  and  there  know- 
ingly, wilfully,  and  unlawfully  execute  the  said  process,  by  then 
and  there  serving  personally  upon  the  said  A.  D.,  then  and  there 
being  a  public  minister,  to  wit,  the  envoy  extraordinary  and 
minister  plenipotentiary  of  his  said  majesty  the  Emperor  of  all 
the  Russias,  then  and  there  duly  authorized  and  received  as  such 
by  the  President  of  the  United  States  of  America  as  aforesaid, 
a  copy  of  the  said  process,  to  wit,  the  said  process  then  and 
there  sued  forth  by  the  said  T.  M.  as  aforesaid,  whereby  the  said 
A.  D.,  then  and  there  being  a  public  minister,  to  wit,  the  envoy 
extraordinary  and  minister  plenipotentiary  of  his  said  majesty 
the  Emperor  of  all  the  Russias  as  aforesaid,  then  and  there  duly 
authorized  and  received  as  such  by  the  President  of  the  United 
States  as  aforesaid,  might  be  (arrested  or  imprisoned),  to  wit,  on, 
&C.,  at,  &c.,  and  within  the  jurisdiction  of  this  court ;  the  said 
T.  M,  D.  A.,  and  J.  S.,  then  and  there  knowingly,  wilfully,  and 
unlawfully  in  manner  aforesaid  violating  the  laws  of  nations, 
and  disturbing  the  public  repose,  against,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

Same  as  firsts  changing  "  person,"  wherever  it  occurs  in  brackets y 
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into  "  goods  and  chattels,"  and  "  arrested  and  imprisoned,"  into 
•'  distrained,  seized,  and  attached." 

Third  count. 

Same  as  firsts  omitting^  wherever  they  occu/r^  the  words  "  wilfully 
and  knowingly." 

FowrtJi  count. 

Same  as  second,  omitting^  wherever  they  occur,  the  words  "wil- 
fully and  knowingly." 

(983)   Opening  and publishinff  letter  of  foreign  minister.{d) 

That  whereas,  mutual  peace,  amity,  and  good  understanding 
did,  on,  &c.,  and  still  do  subsist  between  the  said  United  States 
and  the  King  of  Great  Britain,  and  the  ambassadors  and  pub- 
lic ministers  of  each  of  the  said  powers  are  lawfully  and  justly 
entitled  to  perfect  freedom,  immunity,  and  security  in  their  per- 
sons, papers,  letters,  and  despatches,  within  the  territory  of  the 
other  powers,  and  whereas,  on  the  said  tenth  day  of  June,  in  the 
year  aforesaid,  in  the  district  aforesaid,  and  within  the  jurisdic- 
tion of  this  court,  R.  L.,  Esq.,  was  ambassador  and  minister 
plenipotentiary  from  the  said  King  of  Great  Britain  to  the  said 
United  States  of  America,  and  in  that  capacity  resided  at,  &c., 
being  the  seat  of  the  government  of  the  said  United  States,  and 
was  so  acknowledged  and  received  by  the  President  of  the  said 
United  States,  and  then  and  there  was  entitled,  among  other 
rights,  privileges,  and  immunities  belonging  and  due  to  ambas- 
sadors and  public  ministers  from  foreign  powers,  to  write  to  and 
correspond  with  the  public  servants  and  agents  of  his  said 
sovereign  the  King  of  Great  Britain,  freely  and  without  inter- 
ruption, confidentially  and  with  secrecy,  and  to  have  his  public 
and  private  letters  and  despatches  safely,  securely,  and  without 
examination  or  interruption,  carried  and  conveyed  through  any 
part  of  the  territory  of  the  said  United  States.  And  whereas, 
the  said  R.  L.,  Esq.,  so  being  an  ambassador  and  public  foreign 
minister,  acknowledged,  received,  and  resident  as  aforesaid,  on 
the  said  tenth  day  of  June,  in  the  year  aforesaid,  in  the  district 
aforesaid,  and  within  the  jurisdiction  of  this  court,  had  written 

(d)  U.  S.  V.  Thomas,  PhU.  1800.    This  indictment  was  drawn  by  Mr.  Rawle, 
but  was  never  tried. 
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a  certain  letter  on  business  respecting  the  public  duties  of  the 
said  R.  K,  in  his  public  capacity  aforesaid,  to  a  certain  J.  R., 
Esq.,  President  of  the  British  province  of  Upper  Canada,  the 
said  J.  R.  then  and  there  being  a  public  agent  of  the  said  King 
of  Great  Britain,  to  wit,  in  Upper  Canada  aforesaid,  which  let- 
ter bore  date,  &c.,  and  also  a  certain  other  letter  on  such  busi- 
ness, to  the  same  J.  R.,  Esq.,  which  other  letter  bore  date,  &c., 
and  the  same  two  letters  closed  in  a  packet  sealed  with  the  seal 
of  the  said  R.  L.,  and  subscribed  with  his  the  said  R.  L.'s  name, 
to  wit,  with  the  letters  "  R.  L-,"  and  directed  to  the  said  J.  R., 
Esq.,  by  the  words  ^<  The  Honorable  President  R.,  &c.,  Toronto, 
Upper  Canada,"  he  the  said  R,  L.,  so  being  ambassador  and  public 
minister  as  aforesaid,  had  caused  to  be  delivered  to  a  messenger 
or  person  employed  for  the  purpose  of  safely  conveying  the  same 
to  the  said  J.  R.,  Esq. ;  that  D.  T.,  late,  &c.,  J.  T.,  late,  &c.,  and 
G.  R.,  late  of,  &c.,  yeomen,  well  knowing  the  premises,  but  con- 
triving and  unjustly  intending  to  interrupt  and  disturb  the  peace, 
amity,  and  good  understanding  subsisting  between  the  said 
United  States  and  the  said  King  of  Great  Britain,  on,  &c.,  at, 
&c.,  and  within  the  jurisdiction  of  this  court,  maliciously,  un- 
lawfully, and  without  the  license  of  the  said  R.  L.,  Esq.,  the  said 
sealed  packet,  superscribed  and  directed  as  aforesaid,  inclosing 
the  said  two  letters,  did  break  open,  and  the  said  two  letters  did 
then  and  there  open  and  read,  and  the  contents  thereof  did  then 
and  there  promulgate  and  make  publicly  known. 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and  affirma- 
tions aforesaid,  do  further  present,  that  the  said  D.  T.,  J.  T.,  G. 
P.,  and  also  W.  D.,  late  of,  &c.,  contriving  and  unjustly  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within 
the  jurisdiction  of  this  court,  unlawfully  and  maliciously,  and 
without  the  license  of  the  said  R.  L.,  Esq.,  he  the  said  R.  L., 
Esq.,  then  and  there  still  being  and  continuing  ambassador  and 
minister  plenipotentiary  from  the  said  King  of  Great  Britain  to 
the  said  United  States,  did  print  and  publish,  and  cause  to  be 
printed  and  published,  the  substance  of  the  contents  of  the  said 
two  letters  in  a  certain  newspaper  printed  in  Philadelphia  afore- 
said, called  "  The  General  Advertiser  or  the  Aurora,"  in  con- 
tempt and  violation  of  the  laws  of  nations,  against  the  form  of 
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the  treaty  between  the  said  United  States  and  the  said  King  of 
Great  Britain,  to  the  great  damage  of  the  said  R.  L.,  Esq.,  so 
being  ambassador  and  minister  plenipotentiary  from  tbe  said 
King  of  Great  Britain  to  the  said  United  States,  and  against,  &f 
{Ckmcbuie  as  in  book  1,  chapter  3.) 
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CHAPTER  IX. 

BIGAMY,  ADULTERY,  AND  FORNICATION.(e) 

(984)  [So  far  as  these  offences  approach  open  lewdness  and  lascivious- 

ness,  the7  are  examined  ante,  705-776,  where  the  general  prin- 
ciples applying  to  them  as  such  are  considered.] 

(985)  Bigamy  generally. 

(e)  See  Wh.  C.  L.  generally  as  follows : — 

FOLTOAMT,  BIGAMY,  IKCEST,   ETC. 

A.  Statutes. 

Massachusetts. 

Polygamy,  §  2616. 

Exceptions,  §  2617. 
New  York. 

Bigamy,  §  2618. 

Exceptions,  §  2619. 

Punishment,  §  2620. 

Incest,  §  2621. 
Pennsylvania. 

Bigamy,  §  2622. 
Virginia, 

Bigamy,  §  2623. 

Exceptions,  §  2624. 
Ohio. 

Bigamy,  §  2625. 

Incest,  §  2626. 

B.  Offence  geneballt. 

I.  Second  marriage  must  he  within  the  Jurisdiction^'  §  2627. 

XL  Where  the  first  marriage  was  voidable  or  void,  §  2628. 
m.  Parties  beyond  seas  or  absent,  §  2629. 
TV.  Proof  of  marriage,  §  2631. 

V.  Consummation  not  necessary,  §  2685. 
VI.  Subsequent  divorce,  §  2636. 

Vn.  Second  wife,  when  admissible  witness,  §  2637.  ' 

VIII.  Indictment,  §  2638. 

abulteby. 
A.  Statutes. 

Massachusetts,  §  2639. 
Pennsylvania. 

Adultery,  §  2640. 
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(986)  Polygamy  in  Massachusetts. 

(987)  For  polygamy^  by  continuing  to  cohabit  with  a  second  wife  in 

Massachusetts.    Bey.  Sts.  of  Mass.  ch.  130,  §  2. 

(988)  Bigamy  in  New  York. 

(989)  Bigamy  in  PennsylTania,  against  the  man. 

(990)  Bigamy  in  Pennsylvania,  against  the  woman. 

(991)  Bigamy.    Where  the  first  marriage  took  place  in  Yirginia,  mider 

the  Ohio  statute. 

(992)  Bigamy.    Where  the  first  marriage  took  place  in  another  coantj' 

of  Ohio. 

(993)  Bigamy  in  North  Carolina. 

(994)  Polygamy  under  §§  5,  6,  ch.  96,  Rev.  Sts.  Vermont,  wheie  boUi 

marriages  were  in  other  States  than  that  in  which  the  ofience 
is  indicted. 

(995)  Adultery  in  Massachusetts,  under  Rev.  Sts.  ch.  130,  §  1,  against 

both  parties  jointly. 

(996)  Adultery  by  a  married  man  with  a  married  woman,  in  Massacho- 

setts. 

(997)  Adultery  in  Pennsylvania,  against  the  man. 

(998)  Same  against  the  woman. 

(999)  Living  in  a  state  of  adultery,  under  Ohio  statute.     A  married 

woman  deserting  her  husband,  &c. 

(1000)  Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a  joint 

offence,  in  Virginia. 

(1001)  Adultery  in  North  Carolina,  against  both  parties  jointly. 

(1002)  Fornication  and  bastardy  in  South  Carolina,  against  the  num. 

(1003)  Same  in  Pennsylvania. 

(1004)  Same  against  a  woman. 

{Analysis  of  Polygamy^  grc,  in  Wh,  C  i.) 

Birth  of  child  during  husband's  absence,  evidence  of,  §  2641. 
Fine  for,  where  to  go,  §  2641. 
Imprisonment,  §  2641. 
Virginia. 

Adultery,  §  2642. 
Lascivious  cohabitation,  §  2643. 
Ohio. 

Living  and  cohabiting  in  adultery,  §  2646. 
Fornication,  §  2647. 
B.  Offence  generally. 

I.  In  what  adultery  consists^  §  2648. 
II.  Evidence,  §  2652. 

in.  Customs  of  the  country  no  defence,  §  2656. 
IV.  Indictment,  §  2657. 
V.  Solicitation,  §  2666. 
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(985)  Bigamy  generally. (a) 

That  J.  S.,  late  of,  &c.,  laborer,  on,  &c.,  did  marry  one  A,  C, 
spinster,  and  her  the  said  A.  then  and  there  had  for  wife;(a^)  and 
that  the  said  J.  S.  afterwards,  and  whilst  he  was  so  married  to 
the  said  A.  as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  feloniously  and 
unlawfully  did  marry  and  take  to  wife  one  M.  T.,  and  to  her 
the  said  M.  was  then  and  there  married,  the  said  A.,  his  former 
wife,  being  then  alive  ;  against,  &c.,  and  against,  &c.  (Conclude 
as  in  book  1,  chapter  3.) 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  J.  S.  afterwards,  to  wit,  on,  &c.,  at,  &c., 
was  apprehended  (or,  that  the  said  J.  S.  now  is  in  custody  at, 
&a)  for  the  felony  aforesaid. 

(986)  Polygamy  in  Ma88achtt8ett8,(b) 

That  M.  M.,  of,  &c.,  wife  of  one  P.  M.,  the  younger  of  that 
name,  at,  &c.,  on,  &c.,  she  being  then  a  single  woman  unmarried, 
by  the  name  of  M.  D.,  was  lawfully  married,  according  to  the 
laws  of  said  commonwealth,  to  said  P.  M.,  the  younger  of  that 
name,  and  him  then  and  there  had  and  took  for  her  husband,  and 

(a)  Arch.  C.  P.  5th  Am.  ed.  742.  The  statute  under  which  this  is  drawn, 
makes  it  a  felony  '*  if  any  person,  being  married,  shall  marry  any  other  person 
during  the  life  of  the  former  husband  or  wife/'  &c.  The  Massachusetts  and 
Virginia  statutes  are  so  closely  analogous  in  their  structure  (see  Wh.  C.  L. 
§§2616,  2623)  as  to  make  this  form  applicable  in  those  States  with  but  few 
variations. 

It  is  not  necessary  to  negative  the  exceptions  in  the  statute.  Spanglein  v. 
State,  17  Ohio  St  R.  463 ;  Fleming  r.  People,  27  N.  Y.  (13  Smith)  399;  Wh. 
C.  L.  §§  378-80,  2638. 

By  the  English  act,  the  county  where  the  offender  is  apprehended  or  is  in 
cnstody,  has  jurisdiction  of  the  offence,  and  this  is  the  cause  of  the  averments  to 
that  effect  in  the  text ;  which  of  course  can  be  discharged  as  surplusage  in  this 
country,  where  no  such  provision  as  to  venire  exists. 

(ai)  See  Wh.  C.  L.  §  2638. 

(ft)  See  Com.  p.  Mash,  7  Mete.  472,  where  this  count  was  held  good  (see  Wh. 
C.  L.  §  2616,  for  statute). 

In  this  case  it  was  held,  that  under  ihe  Rev.  Sts.  ch.  130,  §  2,  if  a  woman  who 
has  a  husband  living  marry  another  person,  she  is  punishable,  though  her  hus- 
band has  voluntarily  withdrawn  from  her,  and  remained  absent  and  unheard  of, 
for  any  term  of  time  less  than  seven  years,  and  though  she  honestly  believes,  at 
the  time  of  her  second  marriage,  that  he  is  dead. 
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cohabited  with  him  as  his  lawful  wife,  and  that  afterwards  she 
the  said  M.,  on,  &&,  at,  &c.,  did  unlawfally  marry  and  take  to 
her  husband  one  W.  M.  B.,  she  the  said  M.  then  and  there  being 
married  and  the  lawful  wife  of  said  P.  M,  he  the  said  P.  M.  then 
being  her  former  husband  and  living;  she  the  said  M.  never  hav- 
ing been  legally  divorced  from  the  bonds  of  matrimony  from  the 
said  P.  M. ;  and  that  afterwards,  to  wit,  hitherto,  at,  &c.,  she  the 
said  M.,  after  having  married  said  W.  M.  B.,  continued  to  co- 
habit with  said  W.  M.  B.  as  her  second  husband,  in  this  State, 
to  wit,  at,  &c.,  whereby  and  by  force  of  the  statute  in  such  case 
made  and  provided,  she  the  said  M .  is  deemed  to  be  guilty  of 
the  crime  of  polygamy ;  and  so  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  present  and  say,  that  said  M.  M.,  in  manner 
and  form  aforesaid,  and  at  the  time  and  place  aforesaid,  at,  &c., 
did  commit  the  crime  of  polygamy,  against,  &c.,  and  contrary, 
&c     ( Conclude  as  in  book  1,  chapter  3.) 

(987)  For  polygamy^  by  continuing  to  cohabit  with  a  second  wife  m 
Masaachicsetts.     Rev.  Sts.  of  Mass.  ch.  130,  §  2,  (a) 

The  jurors,  &c.,  upon  their  oath  present,  that  C.  D.,  late  of, 
&c.,  on  the  first  day  of  June,  in  the  year  of  our  Lord  at 

B.,  in  the  County  of  S.,  was  lawfully  married  to  one  A.  B.,  and 
the  said  A.  B.  then  and  there  had  and  took  for  his  lawful  wife, 
and  that  afterwards,  to  wit,  on  the  first  day  of  July,  in  the  year 
of  our  Lord  at  B.,  in  the  County  of  S.,  the  said  C.  D. 

feloniously  and  unlawfully  did  marry  and  take  to  wife  one  R  F^ 
the  said  C.  D.  then  and  there  being  married  and  the  lawful  hus- 
band of  the  said  A.  B.,  the  said  A.  B.  then  being  his  former  wife 
and  living,  and  the  said  C.  D.  never  having  been  legally  divorced 
from  the  said  A.  B. ;  and  that  the  said  C.  D.  afterwards  did 
cohabit,  and  continue  to  cohabit,  with  the  said  E.  F.,  as  his 
second  wife  in  this  State,  to  wit,  at  B.,  in  the  County  of  S.,  and 
commonwealth  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  six  months ;  and  {here  proceed  to  neff alive  the  excepted 
cases  in  the  following'  section).  Whereby,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  C.  D.  is  deemed 
guilty  of  the  crime  of  polygamy.  And  so  the  jurors  aforesaid» 
on  their  oath  aforesaid,  do  say,  that  the  said  C.  D.,  in  manner 
(a)  Tr.  &  H.  Free.  440. 
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and  form  aforesaid,  at,  &c,  on,  &c.,  did  commit  the  crime  of 
polygamy ;  against  the  peace  of  said  commonwealth,  and  con- 
trary to  the  form  of  the  statate  in  sach  case  made  and  provided. 

(988)  Bigamy  in  New  York. 

That  A.  B.,  late  of,  &c.,  yeoman,  on,  &c,,  did  marry  one  C.  D., 
and  her  the  said  C.  D.  did  then  and  there  have  for  his  wife;  and 
that  the  said  A.  B.  afterwards,  to  wit,  on,  &c.,  with  force  and  arms, 
feloniously  did  marry  and  take  as  his  wife  one  E.  F.,  and  to  the 
said  E.  F.  was  then  and  there  married  (the  said  C.  D.  being  then 
and  there  living,  and  in  full  life),  against,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(989)  Bigamy  in  Pennsylvania^  against  the  7nan.{c) 

That  J.  L.,  late,  &c.,  yeoman,  on,  &c,,  at,  &c.,  did  marry  one 
M.  F.,  spinster,  and  her  the  said  M.  F.  then  and  there  had  for 
his  wife,  and  that  the  said  J.  L.  afterwards,  to  wit,  on,  &c.,  with 
force  and  arms,  &c.,  at,  &c.,  feloniously  did  marry  and  to  wife 
did  take  one  E.  R.,  spinster,  and  to  her  the  said  E.  R.  then  and 
there  was  married  (the  said  M.  F.  his  former  wife  being  then 
living,  and  in  fulFlife),  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

(990)  Bigamy  in  Pennsylvania^  against  thewoman.{d) 

That  H.  S.,  otherwise  called  H.  I.,  the  wife  of  E.  I.,  late  of, 
&c.,  yeoman,  on,  &c.,  being  then  married,  and  then  the  wife  of 
the  said  E.  L,  with  force  and  arms,  at,  &c.,  did  unlawfully  marry 
and  take  to  husband  one  D.  K.,  late  of,  &c.,  yeoman,  and  him 
the  said  D.  K.  did  unlawfully  receive  and  have  as  her  husband 
aforesaid,  the  said  E.  I.,  her  former  husband,  being  then  alive, 
contrary,  &c.,  and  against,  &c.   ( Conclude  as  in  book  1,  chapter  3.) 

(991)  Bigamy,     Where  the  first  marriage  took  place  in  Virginia^ 
under  Ohio  statute,  (a) 

That  A.  B.,  late  of  the  County  of  Logan  aforesaid,  on  the 

(c)  Drawn  in  1795,  by  Mr.  Jared  Ingersoll,  then  attorney-general  of  Pennsyl- 
yania. 

(d)  Drawn  in  1790..  by  Mr.  Bradford,  then  attorney-general. 
(a)  Warren's  C.  L.  832. 
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twenty-fourth  day  of  August,  in  the  year  of  otir  Lord  one 
thousand  seven  hundred  and  ninety-six,  at  the  County  of  Rock- 
ingham, in  the  State  of  Virginia,  did  marry  one  M.  N.,  aud  her 
the  said  M.  N.  then  and  there  had  for  his  wife ;  and  that  the  said 
A.  B.  afterwards,  to  wit,  on  the  seventh  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-seven,  at  the 
County  of  Logan  aforesaid,  in  the  State  of  Ohio,'  being  then 
married  to  and  the  lawful  husband  of  the  said  M.  N.,  did  un- 
lawfully marry  and  take  to  wife  one  O.  P^  and  to  her  the  said 

0.  P.  was  then  and  there  married ;  the  said  M.  N.,  his  former 
wife,  being  then  living  and  in  full  life.  ( Conclude  as  in  book  1, 
chapter  3.) 

(992)    Bigamy.     Where  the  Jirst  marriage  took  place  in  another 
county  of  Ohio^  under  Ohio  etatute.(b) 

That  A.  B.,  late  of  the  County  of  Logan,  in  the  State  of 
Ohio,  on  the  twenty-sixth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-two,  at  the  County 
of  Greene,  in  the  State  of  Ohio,  did  marry  one  M.  N.,  and  her 
the  said  M.  N.  then  and  there  had  for  his  wife,  and  that  the  said 
A.  B.  afterward,  to  wit,  on  the  twelfth  day  of  December,  In  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-three,  at 
the  County  of  Logan  aforesaid,  in  the  State  of  Ohio,  being  then 
married  to  and  the  lawful  huaband  of  the  said  M.  N.,  did  un- 
lawfully marry  and  take  to  wife  one  C.  D.,  and  to  her  the  said 
C.  D.  was  then  and  there  married,  the  said  M.  N.,  his  former 
wife,  being  then  still  living  and  in  full  life.     ( Conclude  as  in  book 

1,  chapter  3.) 

(993)  Bigamy  in  North  Carolvna,{e) 

That  T.  N.,  late  of,  &c.,  on,  &c.,  in,  &c.,  did  marry  one  M.  B., 
spinster,  and  her  the  said  M.  B.  then  and  there  had  for  his  wife, 
and  that  the  said  T.  N.  afterwards,  to  wit,  on,  &c.,  with  force 
and  arms,  in,  &c,  feloniously  did  marry  and  take  to  wife  one  P. 
S.,  spinster,  and  to  her  the  ssdd  P.  S.  then  and  there  was  mar- 
ried, the  said  M.  B.,  his  former  wife,  being  then  alive  and  in  full 

(h)  Warren's  C.  L,  882. 

(e)  This  form  was  sustained  in  State  v.  Norman,  2  Dev.  222. 
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life,  in,  &c.,  against,  &c.,  and  against,  &cc     ( Conclude  as  in  book 
1,  chapter  3.) 

(994)  Polygamy^  under  §§  5,  6,  cTi.  96,  Rev.  Sts.  Vermont^  where 
loth  marriages  were  in  other  States  than  that  in  which  the 
offence  is  indicted.{f) 

That  W.  P.,  on,  &c.,  at,  &c.,  did  marry  one  H.  P.,  and  her  the 
said  H.  then  and  there  had  for  his  wife,  and  to  her  the  said  H. 

(/)  State  V.  Palmer,  18  Vt.  670.  This  case,  witli  the  sheets  of  which  I 
haye  been  obligingly  furnished  by  Mr.  Washburn,  the  accomplished  reporter  of 
the  State,  presented  two  interesting  points  before  the  Supreme  Court. 

The  indictment  was  founded  on  sections  five  and  six  of  chapter  ninety-nine 
of  the  revised  statutes,  which  are  in  these  words :  — 

Sect.  5.  If  any  person,  who  has  a  former  husband  or  wife  living,  shall  marry 
another  person,  or  shall  continue  to  cohabit  with  such  second  husband  or  wife 
in  this  State,  he  or  she  shall,  except  in  the  cases  mentioned  in  the  following  sec 
tion,  be  deemed  guilty  of  the  crime  of  polygamy,  and  shall  be  punished  by 
imprisonment,  as  in  the  case  of  adultery. 

Sect.  6.  The  provisions  of  the  preceding  section  shall  not  extend  to  any  per- 
son whose  husband  or  wife  shall  have  been  continually  beyond  the  sea  or  out  of 
the  State  for  seven  years  together,  the  party  marrying  again  not  knowing  the 
other  to  be  living  within  that  time ;  or  to  any  person  who  shall  be,  at  the  time  of 
such  marriage,  divorced  by  sentence  or  decree  of  any  court  having  legal  juris- 
diction for  Uiat  purpose ;  or  to  any  person  or  persons  in  case  the  former  mar- 
riage has  or  shall  by  sentence  of  such  court  be  declared  null  and  void ;  or  to 
any  person  when  the  former  marriage  was  within  the  age  of  consent,  and  not 
afterwards  assented  to. 

"We  are  of  opinion,"  said  the  court,  "that  the  indictment  is  insufficient 
The  second  marriage  being  in  the  State  of  New  Hampshire,  of  whose  laws  we 
cannot  judicially  take  notice,  the  respondent  committed  no  offence  against  the 
laws  of  this  State  by  such  marriage ;  and,  unless  that  marriage  was  unlawful  by 
the  laws  of  New  Hampshire,  Jane  Cheney  became  his  lawful  wife,  and  perhaps 
the  woman  to  whom  he  was  forme ily  married  by  the  same  law  ceased  to  be  his 
wife.  It  could  be  no  offence  in  him  to  cohabit  in  this  State  with  the  woman  to 
whom  he  was  lawfully  married.  There  should,  therefore,  have  been  an  allega- 
tion that  the^  second  marriage  in  New  Hampshire  was  unlawful,  or  the  respond- 
ent committed  no  offence  by  continuing  to  cohabit  with  the  woman  in  this  State. 
We  are  of  opinion  that,  without  such  an  allegation,  the  indictment  cannot  be 
sustained.  If  the  second  marriage  had  been  in  this  State,  inasmuch  as  it  was 
illegal,  the  former  wife  being  living  and  the  lawful  wife  of  the  person  charged, 
the  illegality  of  the  second  marriage  would  have  been  apparent,  and  the  court 
could  have  judicially  recognized  its  illegality. 

**  There  is  another  objection  raised  to  the  indictment,  which  we  are  not  dis- 
posed to  decide  at  this  time,  with  the  limited  means  and  time  which  we  have  for 
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then  and  there  was  married,  and  that  the  said  W.  P.  afterwards, 
to  wit,  at,  &c.,  on,  &c.,  did  marry  and  to  wife  did  take  one  J.  C, 
and  to  her  the  said  J.  C.  then  and  there  was  married  ;  the  said 
H.,  his  former  wife,  being  then  and  still  alive  (and  the  said  mar- 
rying and  taking  to  wife  by  the  said  W.  of  the  said  J.,  being 
unlawful  by  the  laws  of  the  State  of  New  Hampshire),  and  that 
the  said  W.  P.,  at,  &c.,  from,  &c.,  till  the  finding  of  this  inquisi- 
tion, feloniously  did  continue  to  cohabit  with  said  J.,  his  second 
wife,  the  said  H.,  his  former  wife,  being  then  and  still  living, 
contrary,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(996)  Adulter}/  in  Masgachusetts^  under  Rev.  Sts.  eh.  130,  §  1, 

against  boiJi  parties  jointly. {g) 

That  C.  E.,  late  of,  &c.,  and  E.  R.  R,  the  wife  of  J.  N.,  late, 
&c.,  on,  &c.,  at,  &c.,  did  commit  the  crime  of  adultery  with  each 
other,  by  him  the  said  C.  E.  having  then  and  there  carnal  koowl- 

inyestigating  it,  —  that  is,  whether  the  iodictment  should  not  have  alleged  that 
the  respondent  was  not  within  any  of  the  exceptions  named  in  the  proTid 
clause. 

"  The  general  rule  is,  that  when  the  exceptions  are  contained  in  the  enacting 
clause,  the  indictment  must  negative  them,  and  state  that  the  respondent  doe« 
not  come  within  them :  but  when  they  are  contained  in  a  separate  section,  the 
respondent  must  show,  in  defence,  that  be  comes  within  them.  There  is  cei^ 
tainly  great  plausibility  in  the  argument,  that,  as  the  exceptions  are  mentioned 
in  the  enacting  clause  of  the  fifth  section,  referring  to  the  next  section  for  the 
particulars,  it  should  have  been  alleged  that  the  respondent  was  not  within  them. 
This  point,  however,  is  not  decided. 

"  It  may  also  be  worthy  of  some  consideration,  whether  some  further  legisla- 
tion is  not  necessary  to  provide  for  a  case,  where  both  marriages  are  in  a  for- 
eign government,  the  party  continuing  to  cohabit  with  only  one  w^ife  in  this  State. 
It  is  evidently  a  case  not  specially  provided  for,  although  the  terms  of  the  stat- 
ute may  be  broad  enough  to  reach  such  a  case,  if  the  second  marriage  was  ille- 
gal." 

I  have  inserted  a  clause  in  the  form  in  this  text  to  bring  it  up  to  the  opinion 
of  the  Supreme  Court  on  the  first  point.  On  the  second  point  tjie  current  of 
authority,  as  well  as  the  course  of  practice,  is  to  consider  it  unnecessary  to  neg- 
ative the  exceptions  of  the  defendant's  wife  having  been  beyond  sea  for  seven 
years,  &c.,  or  a  divorce  having  been  granted. 

(jg)  This  method  of  joinder  of  the  guilty  agents  was  approved  in  Com.  c.  EI- 
well,  2  Mete.  190.  It  is  not  necessary,  it  was  held  in  the  same  case,  to  alleirc 
that  the  one  party  knew  the  other  was  married.  See  Com.  v.  Call,  21  Bck.  diO. 
The  offence  is  completed  by  carnal  intercourse  by  a  married  person  with  a  third 
party,  whether  such  third  party  be  married  or  not    lb. 
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edge  of  the  body  of  said  E.  R.  F.,  and  by  her  the  said  E.  R.  P. 
having  carnal  knowledge  of  the  body  of  the  said  C.  K,  she  the  said 
E.  R.  F.  being  then  and  there  a  married  woman,  and  having  a 
lawful  husband  alive,  and  not  being  then  and  there  the  wife  of 
said  C.  E.(i)  (and  the  said  C.  E.  being  then  and  there  a  married 
man,  and  then  and  there  having  a  lawful  wife  alive  other  than  the 
said  J.  S.),  and  the  said  C.  E.  and  the  said  E.  R.  F.  not  being 
then  and  there  lawfully  married  to  each  otl^er ;  against,  &c.,  and 
contrary,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

(996)  Adultery  by  a  married  man  with  aTnarried  womany  in  Massa- 

chtAseU8.{i) 

That  A.  B.,  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  did  commit  the 
crime  of  adultery  with  one  C.  D.,(a)  the  lawful  wife  of  one  E. 
F.,(J)  by  then  and  there  having  carnal  knowledge  of  the  body 
of  her  the  said  C.  D.,  he  the  said  A.  B.  being  then  and  there  a 
married  man,  and  having  a  lawful  wife  alive,  and  he  the  said 
A.  B.  not  being  married  to  the  said  C.  D. ;  and  she  the  said  C. 
D.  being  then  and  there  a  married  woman,  and  the  lawful  wife 
of  the  said  E.  F.,  against,  &c.,  and  contrary,  &c.  {Conclude  as 
in  book  I9  chapter  3.) 

(997)  Adultery  in  Pennsylvania^  against  the  man.{j) 

That  A.  L.,  ofy  &c.,  laborer,  on,  &c.,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  then  and  there  being  a  married  man, 
aocl  having  a  wife  in  full  life,  did  commit  adultery  with  a  cer- 
tain C.  S.  (she  the  said  C.  S.  not  being  the  wife  of  the  said  A. 
L.),(yi)  and  a  bastard  child  on  the  body  of  her  the  said  C.  S. 

(A)  This  allegation  is  essential.    Moore  9.  Com.  6  Mete.  243. 

(t)  See  Com.  v,  Moore,  6  Mete.  243. 

(a)  It  will  be  safficient,  even  though  the  woman  is  stated  to  be  '*  a  certain 
woman  whose  name  is  to  said  jurors  unknown."  Com.  0.  Tompson,  2  Cash- 
ing, 551. 

(6)  This  is  sufficient.  Com.  v.  Tompson,  2  Cushing,  551 ;  Com.  1;.  Beardon, 
6  Gushing,  78. 

ij)  See  Beed's  Digest. 

(;*)  This  averment  is  prudent.  See  Wh.  C.  L.  §  2658.  It  is  said  in  Penn- 
syWahia  that  the  husband  of  the  woman  with  whom  the  defendant  committed 
adultery  should  be  given.    Com.  v,  Corson,  2  Parsons,  475. 
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then  and  there  did  beget,  against,  &c.     {Conclude  as  in  book  1, 
chapter  3.) 

(998)  Same  against  the  tp<nnan,(k) 

That  C.  B.,  of,  &c.,  wife  of  J.  B.,  on,  &cc.j  at,  &c.,  then  and 
there  being  a  married  woman,  and  having  a  husband  in  full  life, 
adultery  with  a  certain  J.  R.,  of  the  same  county,  mariner,  did 
commit,  contrary,  A&c,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 

(999)  Living  in  a  state  of  adtdtery^  under  Ohio  statute,    A  married 

woman  deserting  her  husband,  ^c. 

That  A.  B.,  late  of  Parma,  in  the  County  of  Cuyahoga  afore- 
said, on  the  thirteenth  day  of  October,  in  the  year  of  our  Ix>rd 
one  thousand  eight  hundred  and  forty-two,  at  the  township  of 
Parma,  in  said  county,  was  a  married  woman,  being  then  and 
there  married  to  and  the  lawful  wife  of  one  M.  N. ;  and  that 
the  said  A.  B.  did  then  and  there  unlawfully  desert  her  said  hus- 
band, M.  N. ;  and  then  and  there,  on  the  said  thirteenth  day  of 
October,  in  the  year  aforesaid,  and  firom  said  day  continually 
until  the  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-three,  in  the  County  of  Cuyahoga 
aforesaid,  the  said  A.  B.  did  unlawfully  live  and  cohabit  with  a 
man  other  than  her  said  husband,  M.  N.,  in  a  state  of  adultery, 
to  wit,  with  one  C.  D.,  she  the  said  A.  B.,  then  and  there  and  all 
the  time  aforesaid,  being  a  married  woman,  and  her  said  hus- 
band, M.  N.,  being  then  and  all  the  time  aforesaid,  alive.(a) 

(1000)  Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a 

joint  offence,  in  Virginia,{l) 

That  W.  T.,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c.,  and 
within  the  jurisdiction  of  the  Supreme  Court  of  Law,  boldea 

(fc)  See  Reed's  Digest 

(a)  Warren's  C.  L.  836. 

(Z)  Hutchins  v.  Com.,  2  Va.  Cases,  SS2.  Upon  this  indictxaent  process  issued 
against  both  of  the  said  indictees,  and  was  served  upon  them.  At  the  April 
terra  of  said  court,  in  the  year  1820,  both  of  the  said  defendants  appeared  and 
pleaded  "  not  guilty  "  to  the  said  indictment,  on  which  plea,  issue  was  joined, 
and  a  jury  was  sworn  to  try  the  same,  which  found  a  verdict  of"  guilty  "  against 
both  of  the  said  defendants,  and  the  court  rendered  a  judgment  accordingly. 
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in  and  for  the  said  county  of  unlawfally,  wilfally,  and  in- 

cestuoasly  did  intermarry  with,  and  take  to  be  his  wife,  a  cer- 
tain N.  H.,  the  niece  of  the  said  W.  T.,  being  the  daughter  of 
E.  H.,  the  sister  of  the  said  W.  T.,(P)  and  within  the  degrees 
prohibited  by  an  act  of  the  general  assembly  of  Virginia,  en- 
titled ^  An  act  to  regalate  the  solemnization  of  marriages,  pro- 
hibiting such  as  are  incestuous  or  otherwise  unlawful,"  &c.,  and 
that  the  said  W.  T.  and  the  said  N.  H.  then  and  there,  from  the 
said,  &C.,  until  the  taking  of  this  inquisition,  did  unlawfully,  will- 
ingly, and  incestuously  continue  to  cohabit  and  live  together  as 
man  and  wife,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1001)  Adultery  in  North  Carolina^  against  both  parties  jointly. (m) 

That  T.  C,  late  of,  &c.,  laborer,  and  A.  W.,  late,  &c.,  spinster, 
on,  &C.,  and  on  divers  other  days  and  times  both  before  and 

To  that  judgment,  the  present  writ  of  error  was  awarded,  upon  a  suggestion, 
that  the  said  Nancy  Hutchins  was  not  indicted  for  the  said  offence,  because  the 
said  indictment  did  not  state  in  terms  that  she  had  intermarried  with  the  said 
William  Tankersly. 

**  And  indeed  it  would  seem  at  first  sight  that  there  was  an  absence  of  that 
certainty  and  technical  precision  which  the  law  requires  in  criminal  prosecu- 
tions. But  when  it  is  recollected  that  it  was  impossible  that  he  could  have 
intermarried  with  her,  unless  she  had  also  intermarried  with  him,  and  when 
upon  an  examination  of  the  act  of  assembly  it  is  seen  that  the  offence  is,  in  this 
respect,  laid  in  the  very  words  of  the  act,  it  seems  to  all  the  judges  that  there 
is  all  the  certainty  which  reason  or  the  law  of  the  case  requires.  The  judgment 
is  therefore  affirmed." 

(l^)  It  would  be  better  to  insert  here  a  scienter.  Williams  v.  State,  2  Carter, 
439  ;  Wh.  C.  L.  §  2688. 

(m)  State  v.  Cowell,  4  Iredell,  281.  In  this  case  the  jury  found  the  defend- 
ants g^ty  of  fornication,  but  not  of  adultery.  On  motion  to  the  court  on 
behalf  of  the  State,  for  judgment  against  the  defendants,  the  court  below  being 
of  opinion  that  the  verdict  of  the  jury  amounted  to  a  verdict  of  acquittal,  re- 
fused to  render  the  judgment  prayed  for,  and  ordered  that  the  defendants  go 
withoat  day. 

From  this  judgment  the  solicitor  for  the  State  prayed  for  an  appeal  to  the 
Supreme  Ck>urt,  which  was  granted,  and  in  that  court  the  judgment  was  deliv- 
ered by  Ruffin,  C.  J. :  *^  The  court  is  of  opinion  that  the  State  is  entitled  to 
judgment  against  the  defendants.  In  ordinary  parlance,  adultery  is  an  aggra- 
vated species  of  fornication,  both  involving  an  illicit  cohabitation  between  the 
sexes,  but  the  latter  is  constituted  where  the  parties  are  single,  or  at  least  one 
of  thorn,  while  the  former  imports  a  violation  of  the  marriage  bed.  It  is  true, 
that  the  signification  of  the  words,  as  generally  received,  would  not  be  material 
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after  that  day,  with  force  and  arms  at,  &c.,  nnlawfally  did  bed 
and  cohabit  together  without  being  lawfully  married,  and  then 
and  there  did  commit  fornication  and  aduitery,(m^)  against,  &C.9 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1002)  Fornication  and  bastardt/ in  South  Carolina^  against  the  man. 

That  A.  B.,  &c.,  a  free  white  woman,  residing  in  the  district 
of  in  the  State  aforesaid,  on,  &c.,  at,  &c.,  was  delivered  of 

a  female  bastard  child,  and  that  the  said  bastard  child  is  likely 
to  become  a  burden  upon  the  district  of  aforesaid.     And 

the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  further  pre- 
sent, that  one  C.  D.  is  the  father  of  the  said  bastard  child,  and 
has  refused  to  enter  into  recognizance,  with  two  good  and  suffi- 
cient sureties,  in  the  penal  sum  of  three  hundred  dollars,  condi- 
tioned for  the  annual  payment  of  twenty-five  dollars,  for  the 
maintenance  of  said  child,  against,  &c.,  and  against,  &c  ( Ckm* 
elude  as  in  book  1,  chapter  3.) 

(1003)  Same  in  Pennsylvania. 

That  A.  B.,  late,  &c.,  on,  &c,  at  &c.,  and  within  the  jurisdic- 
tion of  this  court,  did  commit  fornication  with  a  certain  C.  D., 
and  a  male  bastard  child  on  the  body  of  her  the  said  then 

and  there  did  beget,  contrary,  &a,  and  against,  &a  (Conclude 
as  in  book  1,  chapter  3.) 

(1004)  Same  against  a  woman.{n) 
That  M.  S.,  of  the  County  of  Philadelphia,  spinster,  on,  &c., 
at,  &c.,  and  within  the  jurisdiction  of  this  court,  did  commit  for- 

if  it  were  perceived  that  they  were  used  by  the  legislature  in  a  peculiar  and 
different  sense ;  for  example,  as  meaning  precisely  the  same  thing,  instead  of 
different  modifications  of  an  offence  of  the  same  general  nature.  But  the  lan- 
guage of  the  legislature  renders  it  clear,  that  those  terms  are  used  in  the  statute 
according  to  their  common  acceptation.  The  act  begins  with  the  words  *  the 
crimes '  (in  the  plural  number)  *  of  fornication  and  adultery,  &c.,'  and  conclades 
by  enacting,  ^  that  any  person  convicted  of  either  of  the  aforesaid  offences  shall 
be  fined,  &c.'  An  acquittal  of  one  is  therefore  not  necessarily  the  acquittal  of 
the  other ;  but  the  parties  may  be  punished  for  that  particular  grade  of  the 
offence  of  which  the  jury  finds  them  guilty." 

(ml)  "  Fornication  or  adultery  "  is  bad.    MauU  v.  State,  87  Ala.  160. 

(n)  Mr.  Ingraham,  of  Philadelphia,  has  been  good  enongh  to  furnish  me  with 
an  indictment  for  an  offence  which,  though  properly  falling  under  conspiracy, 
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nication  with  a  certain  J.  L.,  and  did  permit  the  said  J.  L.  then 
and  there  to  beget  a  male  bastard  child  on  the  body  of  the  same 
M.  S.,  contrary,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

may  be  considered,  so  far  as  the  act  attempted  is  concerned,  under  the  present 
chapter.  The  form,  it  is  said,  was  sustained  after  conviction,  in  Philadelphia, 
about  the  year  1700. 

*'  That  M.  S.,  C.  S.,  and  R.  K.,  &c.,  being  persons  of  wicked  and  depraved . 
minds,  and  wholly  lost  to  a  due  sense  of  decency,  morality,  and  religion,  on,  &c., 
did,  with  force  of  arms,  at,  &c.,  unlawfully  and  immorally,  amongst  themselves, 
conspire,  combine,  confederate,  and  agree  together  to  bring  into  contempt  the 
holj  estate  of  matrimony,  and  the  duties  enjoined  thereby,  and  to  corrupt  the 
morals  of  his  majesty's  liege  subjects,  and  to  encourage  a  state  of  adultery, 
wickedness,  and  debauchery ;  and  that  they  did,  according  to  said  conspiracy, 
&c.,  on,  &c.,  in  and  near  certain  public  streets  and  highways,  at,  &c-,  in  the 
presence  and  view  of  one  J.  B.,  and  divers  other  liege  subjects  of  his  majesty, 
indecently,  immorally,  unlawfully,  wickedly,  and  wilfully,  make  and  carry  into 
effect  and  completion  a  sale  of  the  said  M.  S.  (then  and  there  being  the  lawful 
wife  of  the  said  C.  S.),  from  him  the  said  C.  S.  to  the  said  R.  K.,  and  with  the 
consent  and  concurrence  of  the  said  M.  S.,  and  by  such  sale  the  said  C.  S.  dis- 
posed of  and  sold  all  his  marital  rights  of  and  concerning  the  said  M.  S.  (and 
with  her  consent  and  concurrence)  to  the  said  R.  K.,  for  a  certain  valuable  con- 
sideration, to  wit,  the  sum  of  one  shilling  and  a  pot  of  beer,"  &c.  {Conclude 
as  in  conspiracy  at  common  law,) 
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CHAPTER  X 

•USURPATION;  FORESTALLING;  HOLDING  ILLEGAL  VENDUE;  MAIN- 
TENANCE; BRIBERY;  CORRUPTION  AND  DOUBLE  VOTING  AT 
ELECTIONS;  BETTING  AT  AN  ELECTION;  EMBRACERY;  BETTING 
AT  A  HORSE-RACE;  RUNNING  A  HORSE  AT  A  HORSE-RACE ;  WIN- 
NING MONEY  AT  CARDS;  BREACH  OF  THE  PILOT  LAWS  IN  MAS- 
SACHUSETTS. 

USURPATION,  ETC. 

(1005)  Usurpation,  under  Ohio  statute. 

(1006)  Another  form. 

FORESTALLING,  ETC. 

(1007)  Forestalling. 

(1008)  Regrating. 

(1009)  Engrossing. 

HOLDING  VENDUE  WITHOUT  AUTHORITY. 

(1010)  Against  a  person  for  holding  a  vendue  without  authoritj-,  under 

the  Pennsylvania  statute. 

MAINTENANCE,   ETC. 

(1011)  Maintenance. 

BRIBERY,  ETC. 

(1012)  Attempting  corruptly  to  induce  a  member  of  the  State  House  of 

Representatives,  who  was  one  of  the  committee  of  hsLukSf  to 
aid  in  procuring  the  recharter  of  a  particular  bank,  at  common 
law. 
(lOld)  Endeavoring  to  bribe  a  constable. 

(1014)  Briber}'  of  a  judge  of  the  United  States,  on  the  Act  of  April  80, 

1790,  §21. 

(1015)  Against  a  justice  of  the  Court  of  Coumion  Fleas,  for  accepting  a 

bribe. 

CORRUPT   INTERFERENCE   WITH  ELECTIONS. 

(1016)  Corrupt  interference   with  an  election.     First  count,  offering 

money  to  a  voter  to  vote  for  a  particular  member  of  Parlisr 
ment. 

(1017)  Second  count.     Actually  giving  a  bribe. 

(1018)  Attempting  to  influence  a  voter  by  threatening  to  discharge  him 

from  employment    Mass.  Stat  1852,  ch.  321. 
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(1019)  Illegal  TOting,  under  Bev.  Sts.  cIl  4.    First  count,  Rey.  Sts.  ch. 

4,  §6. 

(1020)  Voting  more  than  once,  under  Ohio  statute. 

(1021)  Giving  double  vote ;  misdemeanor  at  common  law. 

[For  riot  at  elections,  see  ante,  828.] 

EMBBACEBY. 

(1022)  Embracery  by  persuading  a  juror  to  give  his  verdict  in  favor  of 

the  defendant,  and  for  soliciting  the  other  jurors  to  do  the  like. 

BKTTINQ,  ETC. 

(1023)  Betting  at  an  election. 

(1024)  Betting  on  a  horse-race.    ' 

(1025)  Entering  and  running  a  horse  at  a  horse-race. 

(1026)  Winning  money  at  cards. 

BBEACH  OF  PILOT  LAWS. 

(1027)  Breach  of  pilot  laws,  in  Massachusetts. 

(1005)   Usurpation^  under  Ohio  statute. 

That  John  Simpson,  on  the  twenty-fourth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  at  the  County  of  Montgomery  aforesaid,  did  {here  set  out 
the  particular  acts  of  usurpation)^  and  so  the  said  John  Sin))  eon, 
then  and  there  in  manner  and  form  aforesaid,  did  take  upon  him- 
self to  exercise  and  officiate  in  the  office  of  sheriff  of  said 
county,  without  being  legally  authorized  so  to  exercise  and  offi- 
ciate in  the  same  said  office  of  sheriff,  being  then  and  there  an 
office  of  authority  in  the  said  State  of  Ohio.(o)  (Conclude  as  in 
book  l^xhapter  3.) 

(1006)  Another  form. 

That  John  Simpson,  on  the  twenty-fourth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
nine,  at  the  County  of  Montgomery  aforesaid,  did  {here  set  out 
the  particular  acts  of  usurpation)^  and  so  the  said  John  Simpson, 
then  and  there  in  manner  and  form  aforesaid,  did  take  upon  him- 
self to  exercise  and  officiate  in  the  place  and  office  of  deputy 

(p)  Warren's  C.  L.  299.  S.  Craighead,  Pros.  Att'y.  Plea  of  guilty  and  sen- 
tence. This  precedent  is  copied  verbatim  from  the  original  indictment,  except 
that  no  particular  acts  of  usurpation  are  set  forth  in  the  original.  The  next 
form  is  taken  from  the  same  indictment. 
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sheriff  of  said  connty,  without  being  legally  authorized  so  to  ex- 
ercise and  officiate,  the  said  place  and  office  of  deputy  sheriff 
being  then  and  there  a  place  and  office  of  authority  in  the  said 
State  of  Ohio.(p)     ( Conclude  as  in  book  1,  chapter  3.) 

(1007)  Fore9taUing.{a) 
That  A.  O.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  did  boy  and 
cause  to  be  bought  of  and  from  one  A.  S.,  twenty  oxen,  for  the 
sura  of  two  hundred  pounds,  of  current  money  of  New  York, 
as  he  the  said  A.  S.  then  and  there  was  driving  the  said  twenty 
oxen  to  the  market  of  to  sell* the  said  twenty  oxen  in  the  said 
market,  and  before  the  said  twenty  oxen  were  brought  into  the 
said  market,  where  the  same  should  be  sold,  in  contempt  of  the 
laws  of  the  said  State,  to  the  evil  example  of  all  others  in  like 
case  offending,  against,  &c.,  and  against,  &c.  (Conclude  as  in 
book  1,  chapter  3.) 

(1008)  Regrating.{h) 

That  A.  B.,  of,  &c.,  on,  &c,  at,  &c.,  in  a  certain  market  there, 
called  the  market,  unlawfully  did  buy,  obtain,  and  get  into 

(jo)  See  the  preceding  note.    This  form  and  the  preceding  one  are  taken 
Irom  one  and  the  same  indictment. 

(a)  Offences,  —  "  ForeataUing  is  the  buying  or  contracting  Uxr  any  species  of 
provisions  or  merchandise  in  the  way  to  market,  dissuatling  persons  from  bring- 
ing goods  thither,  or  persuading  them  to  enhance  the  price  when  there,  so  that 
the  prices  may  be  raised  in  the  market.  4  Bla.  Com.  360.  See  3  Inst  535. 
Regrating  is  the  buying  com  or  other  yictual,  in  any  market,  and  selling  it  again 
in  the  same  market,  or  within  four  miles  of  the  same  market,  which  has  been 
supposed  also,  of  necessity,  to  enhance  prices.  lb.  Engrossing  is  the  bujing 
up  a  large  quantity  of  food,  with  a  view  to  sell  again,  so  as  to  engross  and  con- 
trol the  market  lb.  An  old  statute  (5  &  6  Ed.  VI.  c.  14)  was  directed 
against  the  supposed  offences,  which  were  believed  to  have  a  tendency  to  pre- 
vent the  public  from  being  supplied  with  the  necessaries  of  life  upon  reasonable 
terms.  This  statute  was  repealed  by  12  Geo.  III.  c.  71 ;  yet  the  courts  haye 
still  considered  forestalling  and  engrossing  offences  at  common  law  (R.  r.  Wad- 
dington,  1  East,  143) ;  and  as  to  regrating,  the  judges  were  equally  divided. 
R.  V.  Rushton,  Hil.  Term,  40  Geo.  III.  It  seems,  however,  that  at  the  present 
day,  acts  of  this  kind  would  not  be  deemed  offences  conducted  to  an  extent 
manifestly  injurious  to  the  public,  or  accompanied  by  circumstances  manifesting 
a  direct  intention  to  do  a  public  injury.  See  R.  i;.  Webb  and  others,  14  East, 
406,  and  Pratt  v.  Hutchinson,  15  East,  511."  Dickinson's  Q.  S.  880. 
See  for  other  forms,  2  Chit  C.  L.  582.  • 
(5)  Davis'  Prec.  p.  124.    The  quantity  must  be  stated.    1  East,  588;  2  Start 
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his  hands  and  possession,  of  and  from  one  C.  ^.,  a  large  quan- 
tity of  to  wit,  one  hundred  pounds  weight  of  at  and 
for  the  price  of  »  for  each  and  every  pound  of  the  said 
and  that  afterwards,  to  wit,  on,  &c.,  he  the  said  A.  B.,  at,  &c.,  in 
the  same  market  there,  unlawfully  did  regrate  the  said  one  hun- 
dred pounds  weight  of  and  did  then  and  there  sell  the 
same  again  to  one  E.  F.,  at  and  for  the  price  of  for  each  and 
every  pound  weight  of  the  said  with  a  deduction  of 
on  the  whole  price  of  the  said  one  hundred  pounds  weight  of 
being  allowed  and  thrown  back  by  the  said  A.  B.  to  the 
said  K  F.,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1009)  Engromng.{c) 

That  A.  B.,  of,  &c.,  on,&c.,  at,  &c.,  did  unlawfully  engross  and 
get  into  his  hands,  by  buying  of  and  from  divers  persons  to  the 
jurors  aforesaid  unknown,  a  large  quantity,  to  wit,  one  thousand 
bushels  of  wheat,  with  intent  to  sell  the  same  again  for  lucre, 
gain,  and  at  an  unreaso|iable  profit,  against,  &c.  (Conclvde  as 
in  book  1,  chapter  3.) 

(1010)  Against  a  person  for  holding  a  vendue  without  authority^ 
under  the  Permsylvania  coUxnial  statute. 

That  P.  v.,  late  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  did  expose  to  sale. and  sell,  and  cause  to  be 
exposed  and  sold,  by  public  vendue  and  outcry,  sundry  goods, 
wares,  and  merchandises,  of  the  value  of  twenty-four  pounds  fif- 
teen shillings  and  sixpence,  the  same  goods,  wares,  and  mer- 
chandiseH  not  being  in  execution  and  liable  to  be  sold  by  order 
of  law,  neither  taken  nor  distrained  for  rent  being  in  arrear,  nor 
the  said  P.  being  an  executor  or  administrator,  or  selling  the 
same  goods  as  the  goods  and  chattels  of  any  testator  or  intes- 
tate, nor  the  said  P.  V.  being  about  to  move,  but  the  same  being 
his  own  proper  goods,  and  he  remaining  and  abiding,  contrary, 
&c.,  and  against,  &c.     (Conclude  as  in  book  1^  chapter  Z.) 

(c)  Davis'  Prec.  p.  124.     Taken  by  Mr.  Davis  from  2  Chit.  534. 
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(1011)  Maintenanee.{d) 

That  A.  O.,  late,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c., 
did  unjustly  and  unlawfully  maintain  and  uphold  a  certain  sait, 
which  was  then  depending  in  the  court  pf  the  uaid  people  of  the 
said  State,  before  their  judges,  between  A.  P.,  plaintifi^  and  A. 
D.,  defendant,  in  a  plea  of  debt,  on  behalf  of  the  said  A.  P. 
against  the  said  A.  D.,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  to  the  manifest  hinderance 
and  disturbance  of  justice,  and  in  contempt  of  the  said  people 
of  the  said  State,  and  to  the  great  damage  of  the  said  A.  D.,  and 
against,  &c.     (Conclude  as  in  book  1,  chapter  3.) 

(1012)  Attempting  corruptly  to  induce  a  member  of  the  State  Souse 
of  Representatives^  who  was  one  of  the  committee  of  banks^ 
to  aid  in  procuring  the  recharter  of  a  particular  hank^  at 
common  law.{e) 

That  heretofore,  to  wit,  on,  &c.,  at,  £^a,  and  within  the  juris- 

(d)  Conductor  Generalis,  268. 

(e)  Com.  17.  McCook,  MSS.  This  indictment  was  prosecuted  to  conTiction 
and  sentence,  in  June,  1846,  by  Mr.  Kane,  then  attorney-general,  and  Mr.  McAl- 
lister, prosecuting  attorney  for  Dauphin  County. 

Judge  Eldred  charged  the  jury  upon  the  law  of  the  case,  in  the  following 
words :  — 

"  The  defendant  is  indicted  for  bribery,  or  for  attempting  to  bribe  Victor  E. 
Piollet,  a  member  of  the  legislature  of  Pennsylvania. 

"The  question  presented  in  this  case  is  admitted  to  be  one  of  great  impor- 
tance, not  only  as  it  affects  the  commonwealth  and  its  citizens,  but  as  it  regards 
the  defendant,  who  it  appears  has  heretofore  borne  a  good  character.  We  feel 
the  responsible  position  in  which  we  are  placed  in  this  cause,  for  although  it 
may  be  conceded  that  the  jurors  are  judges  of  the  law  and  the  facts,  we  helieve 
it  to  be  the  duty  of  the  court,  and  that  we  are  under  equal  obligations  with  the 
jury  to  instruct  them  on  the  law  that  should  govern  the  cause,  and  to  aid  them 
in  coming  to  a  correct  conclusion  in  relation  to  the  facts,  by  drawing  their 
attention  to  that  part  of  the  evidence  which  bears  particularly  on  the  question. 
As  to  the  law,  we  have  no  case,  so  far  as  we  have  been  informed,  where  a  mem- 
ber of  Parliament  in  England  has  been  indicted  for  bribery,  at  common  law, 
nor  have  we  any  case  in  this  country,  where  a  member  of  a  State  legislature 
has  been  indicted  at  common  law  for  that  off*ence ;  hence  it  is  that  wc  feel  a 
responsibility  in  disposing  of  this  question,  unusual  as  it  is  —  indeed  a  new 
case.  , 

«  We  find  the  offence  of  bribery  defined  in  4th  Black.  Com.  139,  to  be,  when 
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diction  of  this  court,  E.  P.,  being  then  and  there  a  member  of 
the  House  of  Representatives  of  the  Commonwealth  of  Pennsyl* 

a  judge,  or  other  person  connected  with  the  administration  of  justice,  takes  an 
undue  reward  to  influence  his  behavior  in  office.  It  is  punished  in  inferior 
offices  with  fine  and  imprisonment,  and  in  those  who  offer  the  bribe,  the  same. 
But  in  judges  it  hath  always  been  looked  upon  as  so  heinous  an  offence,  that 
Chief  Justice  Thorpe  was  hanged  for  it,  in  the  reign  of  Edward  III.  Mr.  Rus- 
sell, a  late  writer  on  criminal  law,  says  (2  Kuss.  122), '  bribery  is  the  receiving 
or  offering  any  undue  reward  by  or  to  any  person  whatsoever,  whose  ordinary 
business  relates  to  the  administration  of  public  justice,  in  order  to  influence  his 
behavior  in  office,  and  incline  him  to  act  contrary  to  the  known  rules  of  honesty 
and  integrity.' 

"  2  Russ.  1 24.  —  *  Attempts  to  commit  a  misdemeanor,  being  itself  a  misde- 
meanor, attempts  to  bribe,  though  unsuccessful,  have  in  several  cases  been  held 
to  be  criminal.' 

^  One  of  the  objections  to  a  conviction  in  this  case  is,  that  no  person  who  is 
not  in  some  way  connected  with,  and  whose  business  relates  to  the  adminis- 
tration of  justice,  as  administered  through  our  courts,  can  be  convicted  of  the 
offence  of  bribery,  such  as  judges,  justices,  sheriffs,  &c.,  and  this  position  the 
defendant's  counsel  contend  is  fully  sustained  in  the  above  definitions  of  bribery, 
and  cannot  be  extended  to  bribing  or  an  attempt  to  bribe  a  member  of  the  leg- 
islature. If  this  position  is  correct,  there  is  an  end  to  this  prosecution.  It  seems 
from  the  ancient  definition  of  this  offence,  that  the  person  liable  on  this  charge 
must  be  one  connected  with  the  administration  of  justice,  or  one  whose  ordinary 
business  relates  to  the  administration  o£ public  justice.  But  the  highest  judicial 
tribunal,  both  in  England  and  this  country,  have  decided  that  the  offence  ex- 
tends to  persons  not  immediately  connected  with  the  administration  of  justice. 
It  has  been  decided  in  England,  before  our  Revolution,  that  the  offence  of  brib- 
ery can  be  committed  by  any  person  in  an  official  situation,  wJio  will  corruptly  use 
the  power  or  interest  of  his  place  for  rewards  or  promises,  as  in  the  case  of  one 
who  was  clerk  to  the  agent  for  French  prisoners  of  war,  and  indicted  for  taking 
bribes  in  order  to  procure  the  exchange  of  some  of  them  out  of  their  turn. 
Bex.  V.  Beale,  cited  in  Rex  v.  Gibbs,  1  East,  R.  183. 

^  Bribery  at  elections  for  members  of  Parliament  was  undoubtedly  always  a 
crime  at  common  law,  and  consequently  punishable  by  indictment  or  informa- 
tion—  per  Lord  Mansfield,  in  Rex  v.  Pitt  (3  Burr.  1335,  Trinity  Tr.  1767,  and 
cited  in  note  to  Black.  179) ;  and  though  an  act  of  Parliament  was  passed  fixing 
certain  penalties  and  punishment  for  this  offence  of  bribery  at  elections  of 
members  of  Parliament,  still  it  remained  an  offence  at  common  law,  and  as  such 
was  liable  to  indictment. 

*<  It  has  also  been  held  to  be  a  misdemeanor  to  attempt  to  bribe  a  cabinet 
minister  and  a  member  of  the  privy  coimcil  to  give  the  defendant  an  office  in 
the  colonies.  Vaughan's  case,  4  Burr.  2494.  This  case,  the  counsel  for  the 
defendant  insbt,  supports  their  views  of  the  question,  inasmuch  as  the  office 
that  was  selected  was  one  that  related  to  the  administration  of  justice ;  but  it 
will  be  noticed  that  the  definition  of  the  offence  on  w^ch  they  rely,  relates  to 
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vania,  duly  elected  and  qualified,  certain  petitions  and  other  pa- 
pers, signed  by  divers  citizens  of  this  commonwealth,  were  pre- 

thc  person  who  is  liable  to  conviction,  and  not  to  the  office  or  thing  solicited  or 
desired. 

"  Many  other  cases  might  be  referred  to  in  England  on  this  subject  if  it  were 
necessary.  It  is  difficult  to  reconcile  these  cases  with  the  definition  of  the 
offence  of  bribery  as  contended  for  by  the  defendant's  counsel  They  rather 
.establish,  and  clearly  so,  that  in  England,  bribery  was  an  offence  at  common 
law,  and  is  extended  to  persons  in  official  gtations  of  great  trust  and  confidenct^ 
although  their  office  or  business  did  not  relate  to  the  administration  of  justice  in 
these  courts, 

**  I  know  of  but  one  case  for  bribery  tried  in  this  State,  and  that  is  the  ca^e 
of  the  U.  S.  V.  Worrall,  cited  in  2  Dall.  S84.  It  was  an  indictment  at  common 
law,  tried  in  the  U.  S.  Court  for  the  Pennsylvania  District,  before  Justices  Chase 
and  Peters.  Worrall  was  indietcd  at  common  law  for  attempting  to  bribe  Tench 
Cox,  a  commissioner  of  the  revenue  of  the  United  States,  in  1 798.  There  was 
no  act  of  Congress  nor  statute  of  Pennsylvania  on  this  subject  at  the  time,  and 
the  defendant  was  convicted  and  sentenced  under  the  indictment.  Worrall  was 
defended  by  eminent  counsel ;  he  was  tried  before  judges  distinguished  as  law- 
yers. During  this  investigation  it  was  not  suggested  that  an  attempt  to  bribe  a 
revenue  commissioner  was  not  an  offence  at  common  law ;  nor  was  objection 
taken  that  the  revenue  commissioner  was  not  an  officer  whose  duties  or  business 
related  to  the  administration  of  justice  in  our  courts,  and  therefore  not  liable  to 
indictment  for  bribery.  On  the  contrary,  it  seems  to  be  conceded  that  the 
offence  would  be  punishable  in  our  State  courts  which  had  common  law  juris- 
diction, but  the  objection  was,  that  the  United  States  Courts  had  not  common 
law  jurisdiction ;  that  it  was  not  given  to  the  United  States  Courts  expressly  by 
the  Constitution,  and  that  which  was  not  expressly  given  was  reserved  to  the 
States,  and  therefore  it  was  that  the  States  had  reserved  their  common  law 
powers,  except  such  as  were  expressly  adopted  and  defined  by  an  act  of  Con- 
gress in  pursuance  of  the  8th  section  of  the  1st  article  of  the  Constitution  of 
the  United  States ;  and  of  thb  opinion  was  Judge  Chase. 

"  Judge  Peters  was  of  a  different  opinion.  He  observes  *  that  the  power  to 
punish  misdemeanors  is  originally  and  strictly  a  common  law  power,  and  may 
be  constitutionally  used  by  the  United  States  Courts ;  and  whenever  an  offence 
aims  at  the  corruption  of  its  public  officers,  it  is  an  offence  against  the  well-being 
of  the  United  States.* 

"  It  is  not  at  all  material  how  this  difference  of  opinion  between  Justices 
Chase  and  Peters,  in  relation  to  the  common  law  jurisdiction  of  the  United 
States  Courts,  has  siuce  been  settled ;  it  cannot  affect  this  question  pending  in 
this  court. 

<<  If  those  authorities  can  be  relied  on,  the  ground  taken  here,  that  an  attempt 
to  bribe  a  member  of  the  legislature  is  not  an  offence,  because  a  member  of  the 
legislature  is  not  an  officer  connected  with  or  concerned  in  the  administration 
of  justice  in  our  courts,  is  quite  too  narrow  and  limited.  A  member  of  our  legis- 
lature certainly  has  as  much  to  do  with,  and  his  ordinary  business  relates  as 
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sented  to  the  said  House  of  Representatives,  in  and  by  which 
said  petitions  and  papers  certain  charges  and  allegations  were 

much  to  ihe  *  administration  of  public  justice,*  in  the  language  of  one  of  the 
definitions  given,  as  the  clerk  to  the  agent  for  French  prisoners,  or  as  a  person 
who  may  hribe  a  voter  at  an  election  for  members  of  Parliament,  or  as  Worrall, 
who  wa8  charged  with  attempting  to  bribe  a  commissioner  of  the  revenue  of 
the  United  States. 

"But  if  it  were  necessary  to  bring  this  case  within  the  words  used  in  the 
definition  of  bribery,  are  we  not  justified  in  saying  that  the  business  of  a  mem- 
ber of  the  legislature  sometimes  *•  relates  to  the  administration  of  public  justice' 
—  if  not  ordinarily  so  ?  In  the  case  of  Braddee  v.  Brownfield  (2  W.  &  S.  278), 
Judge  Sergeant  says,  that  *  the  exercise  of  a  certain  sort  of  superior  equity 
jurisdiction  of  a  remedial  character,  a  kind  of  mixed  power,  partly  legislative, 
partly  judicial,  seems  to  have  been  practised  by  our  legislature  firom  time  to 
time,  in  the  shape  of  special  laws.' 

**  There  are  cases  where  the  legislative  and  judicial  powers  so  commingle^ 
that  the  exercise  of  a  certain  kind  of  judicial  authority  in  the  passage  of  a  law, 
is  in  accordance  with  the  precedents,  and  not  contrary  to  received  constitutional 
provisions. 

**  I  have  given  the  subject  a  careful  examination  and  consideration ;  it  is  one 
of  vast  importance  to  the  community  and  to  the  individual  concerned,  who  it 
appears  has  heretofore  sustained  a  good  character  for  honesty,  integrity,  and 
morality.  The  ofience  chai^d  is  one  highly  injurious  to  public  morals,  and 
strikes  at  the  root  of  our  government  T^e  power  to  preserve  itself  is  neces- 
sary, and  I  believe  concomitant  with  its  existence,  and  through  its  law  tribunals 
may  punish  offences  of  this  nature  tending  to  obstruct  and  pervert  the  due 
administration  of  its  afiairs.  So  far  as  the  peace  and  quiet  and  happiness  of 
the  people  are  concerned,  it  is  of  as  much  importance  that  the  law-making 
power  should  be  as  free  from  the  imputation  of  corruption,  as  the  judicial  power 
that  administers  the  laws  thus  made.  The  community  have  as  deep  an  interest 
in  protecting  the  law-makers  from  all  corrupt  and  seducing  temptations  of 
bribes,  as  they  have  the  judges  who  expound  the  laws. 

"  I  am  unwilling,  if  I  had  the  power,  to  extend  the  criminal  law  one  step 
beyond  its  known  and  defined  limits,  and  the  argument  so  earnestly  and  ingen- 
iously urged  by  the  defendant's  counsel,  that  the  ofience  charged  was  not  indict- 
able, or  there  would  have  been  some  precedent,  either  in  England  or  this 
country  found,  where  there  was  an  indictment  against  a  member  of  Parliament* 
or  member  of  the  legislature,  has  received  due  consideration,  and  although  prec- 
edents and  sinular  cases  are  as  stars  to  light  our  way,  in  examining  questions 
of  this  kind,  we  must  not,  in  looking  for  them,  lose  sight  of  general  principles, 
nor  give  up  the  principle  because  we  cannot  find  a  precedent. 

'^  Iliat  bribery  was  an  offence  at  common  law,  there  can  be  no  question  in 
my  mind,  although  one  of  the  counsel  for  the  defendant,  if  I  understood  him, 
contended  that  it  was  not  so  at  the  adoption  of  our  Constitution,  and  therefore 
the  ofience  could  not  be  punished  except  in  those  cases  where  provision  has 
been»made  by  statute.  In  this  he  is  certainly  mistaken.  We  have  no  statutes 
vol*  n.— 84  529 
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made  touching  the  condactand  managemeDt  of  a  certain  bank, 
to  wit,  the  Lehigh  Coonty  Bank,  being  a  banking  corporation 

in  Pennsylvania  in  relation  to  bribery,  except  at  elections,  and  bribery  of  jurors. 
It  will  hardly  be  seriously  contended  tbat  a  judge  or  magistrate,  sheriflT  or  con- 
stable, could  not  be  indicted  for  bribery,  although  there  is  no  statute  declaring 
it  to  be  an  offence ;  they  could  be  indicted  at  common  law. 

<<  It  has  always  been  held  in  England,  before  the  Revolution,  and  by  the  judi- 
cial decisions  of  this  country  since,  that  the  first  settlers  brought  hither  so  much 
of  the  common  law  as  was  applicable  to  their  local  situation  and  condition,  and 
by  constant  usage  have  adopted  such  portions  of  the  common  law  of  England 
as  tended  to  promote  their  welfare  and  happiness.  This  much  of  the  common 
law,  it  is  said,  they  claimed  as  their  birthright ;  and  this  was  the  opinion  of 
Judge  Chase  in  the  case  of  U.  S.  v.  Worrall. 

^  Whilst  our  legislature  recognized  the  common  law  of  England  so  &r  as  it 
applied  to  our  local  situation,  they  found  it  necessary,  from  the  difficulty  in  est- 
Tying  out  the  rules  of  the  common  law,  or  from  the  inadequacy  of  the  penalties, 
or  because  they  were  too  severe,  to  make  salutary  regulations  in  relation  to 
crimes  and  misdemeanors  in  particular  cases,  and  this  has  been  done  withom 
interfering  with  the  common  law  remedy ;  and  almost  every  day's  obserration 
shows,  that  persons  are  indicted  at  common  law,  when  there  is  a  remedjr  pro- 
vided by  statute,  and  also  persons  indicted  for  common  law  offences  when  we 
have  no  statute  on  the  subject ;  and  it  seems  to  be  well  settled  in  Pennsylvania 
that  whatever  amounts  to  &  public  wrong  may  be  the«6ubject  of  indictment 

'*  I  am  of  the  opinion  that  any  person  who  may  corruptly  offer  a  bribe  to  a 
member  of  the  legislature  in  order  to  influence  his  behavior  in  office,  and  incline 
him  to  act  contrary  to  the  known  rules  of  honesty  and  integrity,  is  indictable  at 
common  law  in  our  courts  in  Pennsylvania. 

"  Having  thus  disposed  of  the  law  of  the  case,  we  have  but  little  to  say  in  re- 
lation to  the  facts,  which  more  exclusively  belong  to  the  consideration  of  tiie 
jury.  If  from  the  evidence  you  are  satisfied  that  the  defendant  comipilj 
offered  a  sum  of  money  to  V.  E.  PioUet,  in  order  to  influence  his  beharior 
while  acting  in  the  capacity  of  a  member  of  the  legislature,  and  incline  bim  to 
act  contrary  to  the  known  rules  of  honesty  and  integrity,  the  commonwealth's 
counsel  have  made  out  their  case  against  the  defendant. 

"  This  case  has  been  ably  prosecuted,  and  defended  with  great  skill  and  tal- 
ent ;  and  this  consideration  relieves  the  court  from  the  necessity  of  referring 
particularly  to  the  evidence,  as  it  has  been  presented  to  the  view  of  the  jury  by 
the  counsel  on  both  sides,  in  the  light  most  favorable  to  the  respective  parties. 
Under  this  consideration,  it  is  proper,  perhaps,  to  say  that  with  the  motives  of 
Mr.  PioUet  in  bringing  on  this  exposure,  and  the  means  resorted  taby  him  to 
do  so,  we  have  nothing  to  do ;  we  neither  indorse  his  course  nor  condemn  it. 
It  is  in  no  way  material  in  this  cause,  further  than  as  it  may  affect  his  testi- 
mony in  the  minds  of  the  jury.  It  is  but  justice  to  him,  however,  to  observe, 
that  it  appears  from  the  evidence  that  Mr.  Piollet  at  every  stage  of  his  proceed- 
ings consulted  his  friends  and  acted  under  their  advice.  It  is  the  intent  and 
motive  of  the  defendant  in  this  cause  that  is  material ;  whether  his  motives  «rere 
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within  said  commonwealth,  incorporated   by  and  in  pursuance 
of  the  laws  thereof,  and  thereupon  it  was  by  the  said  House 
of  Representatives  committed  and  referred  to  Jiim  the  said  E. 
P.,  and  others,  also  members  of  the  said  House  of  Represen- 
tatives, to  inquire  into  the  truth  of  the  charges  and  allegations 
so  made,  and  to  report  thereon  to  the  said  House  of  Repre- 
sentatives, whereby  it  became  and  was  the  duty  of  the  said  E. 
P.,  in  his  capacity  and  character  of  a  member  of  the  House  of 
Representatives  of  the  Commonwealth  of  Pennsylvania,  to  in- 
quire into  the  truth  of  the  said  charges  and  allegations,  and  to 
report  thereon  to  the  said  House  of  Representatives  as  to  truth 
and  justice  might  appertain  ;   and  the  inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do  further  present,  that  D. 
M'C,  late  of,  &c.,  at  &c.,  and  within  the  jurisdiction  of  this 
court,  well  knowing  the  premises,  but  unlawfully,  wickedly,  and 
corruptly  devising,  contriving,  and  intending  to  tempt,  seduce, 
bribe,  and  corrupt  the  said  E.  P.,  so  being  a  member  of  the 
House  of   Representatives  of  this  commonwealth,  duly  elected 
and  qualified,  and  as  such  engaged  in  inquiring  into  the  truth  of 
the  said  charges  and  allegations,  and  about  to  report  thereon  as 
aforesaid,  to  prostitute,  abuse,  and  betray  his  trust,  and  violate 
his  duty  as  a  member  of  the  said   House  of   Representatives, 
towards  the  good  people  of  this  commonwealth,  he  the  said  D. 
M'C,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this  court, 
with  force  and  arms,  did  wickedly  and  corruptly  offer  and  give 
to  the  said  E.  P.  a  large  sum  of  money,  to  wit,  the  sum  of  four 
hundred  dollars,  in   order  thereby  corruptly  to  influence,  induce, 
persuade,  and  bribe  him  the  said  £.  P.,  in  bis  capacity  and  char- 
acter of  a  member  of  the  House  of  Representatives  of  this  com- 
monwealth, to  vote  for,  agree  to,  and  make  a  report  in  regard 
to  the  charges  and  allegations,  so  to   him  with  others  by  the 
said  House  of  Representatives  committed  and  referred  as  afore- 
said, which   report  should  be  in  favor  of  the  Lehigh   County 
corrupt,  whether  he  corruptly  offered 'the  money,  as  testified  to,  for  the  purpose 
of  influencing  the  action  of  Mr.  Piollet  contrary  to  his  duty  as  a  member  of  the 
legislature,  is  the  main  question  in  the  cause." 

By  the  Act  of  March  3, 1847,  Pamph.  p.  217,  passed  on  the  heels  of  the  above 
case,  the  bribery  of  any  public  officer  is  made  a  felony.  In  all  cases  covered  by 
the  act,  the  common  law  remedy,  so  far  as  Pennsylvania  is  concerned,  is  conse- 
quently abrogated.     See' as  to  offence  generally,  Wh.  C.  L.  §  2677. 
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Bank,  and  against  the  truth  of  the  said  charges  and  allegations; 
to  the  great  dishonor  of  the  said  E.  P.,  to  the  evil  example,  &(^ 
and  against,  &c.     (Conclude  as  in  book  1,  chapter  3.) 

That  the  said  D.  M'C,  yeoman,  on,  &c.,  at,  Scc.j  and  witbio 
the  jurisdiction  of  this  court,  wickedly,  advisedly,  and  corrnptly 
did  solicit,  urge,  and  endeavor  to  procure  the  said  K  P.,  he  the 
said  E.  P.  then  and  there  being  a  member  of  the  Hoase  of 
Representatives  of  the  Commonwealth  of  Pennsylvania,  and  a 
member  oi  the  said  committee  on  banks,  and  then  and  there  en- 
gaged in  the  discharge  of  his  said  duties  as  aforesaid,  in  inquir- 
ing- into  the  truth  of  the  said  charges  and  allegations,  touching 
the  conduct  and  management  of  the  said  Lehigh  County  Bank, 
to  vote  for,  agree  to,  and  make  a  report  in  said  committee,  and 
as  a  member  of  said  committee,  and  in  his  character  and  capac- 
ity of  a  member  of  the  House  of  Representatives  of  the  Com- 
monwealth of  Pennsylvania,  which  report  should  be  in  favor  of 
the  said  Lehigh  County  Bank,  and  adverse  to  the  said  charges 
and  allegations;  and  in  order  corruptly  to  induce,  influence,  per- 
suade, and  bribe  him  the  said  E.  P.  to  vote  for,  agree  to,  and 
make  a  report  as  aforesaid,  he  the  said  D.  M'C,  then  and  there 
well  knowing  the  premises,  did  wickedly,  advisedly,  and  corruptly 
offer  and  give  to  the  said  E.  P.  a  large  sum  of  money,  to  wit, 
the  sum  of  four  hundred  dollars;  and  the  inquest  aforesaid, upon 
their  oaths  and  affirmations  aforesaid,  do  further  present,  that  the 
said  D.  M'C,  with  like  corrupt  intent  as  aforesaid,  then  and  there 
did  wickedly,  advisedly,  and  corruptly  offer  and  promise  to  pay 
to  the  said  E.  P.,  so  as  aforesaid  being  a  member  of  the  said 
House  of  Representatives,  and  a  member  of  the  said  committee, 
and  while  engaged  in  his  said  duties  as  aforesaid,  one  hundred 
dollars  in  addition  to  the  four  hundred  dollars  offered  and  paid 
as  aforesaid,  when  the  report  of  the  said  committee  on  banks 
should  be  made  (meaning  when  the  report  of  the  said  commit- 
tee, touching  the  conduct  and  Management  of  the  said  Lebigh 
County  Bank,  should  be  made  and  presented  to  the  said  House 
of  Representatives,  which  report  should  be  in  favor  of  the  said 
bank,  and  adverse  to  the  said  charges  and  allegations) ;  to  the 
great  dishonor  of  the  said  E.  P.,  to  the  evil  example,  &c^  and 
against,  &c.     (Concliule  as  in  book  1,  chapter  3.) 
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(1013)  Endeavoring  to  bribe  a  eon%table\f) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  one  A.  B.,  Esq.,  then 
and  yet  being  one  of  the  justices  of  the  peace  in  and  for  the 
county  of  duly  qualified,  appointed,  and  sworn  to  discharge 

and  perform  the  duties  of  said  office,  did  then  and  there  make 
and  issue  a  certain  warrant  under  his  hand  and  seal,  in  dae  form 
of  law,  bearing  date  the  day  and  year  aforesaid,  directed  to  any 
of  the  constables  of  the  town  of  in  the  county  aforesaid, 

thereby  commanding  them,  upon  sight  thereof,  to  take  and  bring 
before  him  the  said  A.  B.,  so  being  such  justice  as  aforesaid  {or 
some  other  justice  of  the  peace  for  the  said  county^  if  such  be  the 
warrant)^  the  body  of  one  C.  D.,  late,  &c,,  to  answer  {as  in  the 
warrant) ;  and  which  said  warrant  afterwards,  to  wit,  on,  &c.,  at, 
&C.,  was  delivered  to  E.  F.,  of,  &c.,  he  the  said  E.  F.  then  being 
one  of  the  constables  of  the  said  town  of  aforesaid,  duly 

appointed  and  qualified  to  discharge  the  duties  of  said  office  of 
constable,  to  be  executed  in  due  form  of  law.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  Q. 
H.,  late  of,  &c.,  well  knowing  the  premises,  but  contriving  and 
unlawfully  intending  to  pervert  the  due  course  of  law  and  justice, 
and  to  prevent  the  said  C.  D.  from  being  arrested  and  taken 
under  and  by  virtue  of  the  warrant  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c,,  unlawfully,  wickedly,  and 
corruptly  did  offer  unto  the  said  E.  F.,  so  being  constable  as 
aforesaid,  and  having  in  his  custody  and  possession  the  said  war- 
rant so  delivered  to  him  to  be  executed  as  aforesaid,  the  sum  of 
dollars,  if  he  the  said  E.  F.  would  refrain  from  executing 
the  said  warrant,  and  from  taking  and  arresting  the  said  C.  D. 
under  and  by  virtue  of  the  same  warrant,  for  and  during  fourteen 
days  from  that  time,  that  is  to  say,  from  the  time  he  the  said  6. 
H.  so  offered  the  said  sum  of  to  the  said  E.  F.  as  aforesaid ; 

and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say,  that 
the  said  G.  H.,  in  manner  and  form  aforesaid,  did  attempt  and 
endeavor  to  bribe  the  said  E.  F.,  so  being  constable  as  aforesaid, 
to  neglect  and  omit  to  do  his  duty  as  such  constable,  and  to  re- 
frain from  taking  and  arresting  the  said  C.  D.  under  and  by  virtue 
(/)  Davia'  Free.  78 ;  Arch.  C.  P.  822. 
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of  the  warrant  aforesaid ;  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(1014)  Bribery  of  a  judge  of  the  United  States^  on  the  Act  of  April 

30, 1790,  §  21.07) 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  within  the  district  afore- 
said, did  give  to  one  C.  D.,  of,  &c.,  he  the  said  C.  D.  being  then 
and  there  a  judge,  of  (here  insert  the  style  of  the  court)^  duly  and 
legally  appointed  and  qualified  to  discharge  the  duties  of  that 
office,  the  sum  of  dollars  as  a  bribe,  present,  and  reward, 

to  obtain  and  procure  the  opinion,  judgment,  and  decree  of  him 
the  said  C.  D.  in  a  certain  suit  (controversy  or  cause),  then  and 
there  depending  before  him  the  said  C.  D.,  as  judge  as  aforesaid 
of  the  said  court,  to  wit  (here  state  the  nature  of  the  suit) ;  the 
said  office  of  judge  of  the  said  court  being  then  and  there  ao 
office  and  trust  concerning  the  administration  of  justice  within 
the  said  United  States;  against,  &c.,  and  contrary,  &c.  (Coth 
elude  as  in  book  1,  chapter  3.) 

(1015)  Against  a  justice  of  the  Court  of  Common  Pleas  for  accept- 

ing a  brU>e,(h) 

That  A.  B.,  of,  &c.,  esquire,  on,  &c.,  at,  &c.,  in  the  county 
aforesaid,  was  one  of  the  justices  of  the  Court  of  Common 
Pleas,  &c.  (here  state  the  style  of  the  court)^  duly  and  legally  ap- 
pointed, qualified,  and  sworn  to  discharge  and  perform  the  duties 
of  that  office ;  the  same  being  an  office  of  importance  and  trast 
concerning  the  administration  of  justice  within  this  common- 
wealth ;  and  that  the  said  A.  B.,  being  then  and  there  such  jus- 
tice of  said  Court  of  Common  Pleas  as  aforesaid,  contriving  and 
intending  the  duties  of  his  said  office,  and  the  trust  and  confi- 
dence thereby  reposed  in  him,  to  prostitute  and  betray,  did  tben 
and  there  unlawfully  and  corruptly  accept  and  receive  of  one 
C.  D.  the  sum  of  dollars,  as  a  bribe  and  pecuniary  reward, 

to  influence  and  induce  him  the  said  A.  B.  to  (here  stale  the  fads 
relative  to  the  subject  matters  of  the  bribe) ;  and  that  he  the  said 
A.  B.  did  thereby  unlawfully,  wilfully,  and  corruptly  prostitute, 

(g)  Davis*  Free.  79. 

(A)  Davis'  Prec.  75  ;  4  Bla.  Com.  139 ;  S  Inst.  147 ;  Rex  r.  Vaughan,  4  Bun. 
2600;  2  Chit.  C.  L.  681. 
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violate,  and  betray,  for  the  bribe  and  pecuniary  reward  aforesaid, 
80  as  aforesaid  by  him  the  said  A.  B.  in  his  said  office  taken,  ac- 
cepted, and  received,  the  duties  of  his  office,  and  the  trust  and 
confidence  in  him  therein  and  thereby  reposed;  to  the  great  scan- 
dal, dishonor,  and  prostitution  of  the  public  justice  of  said  com- 
monwealth, and  against,  &c.    ( Conclude  as  in  hook  1,  chapter  8.) 

(1016)  Conrvpt  interference  with  an  election.  First  count,  offering 
money  to  a  voter  to  vote  for  a  particular  member  of  Parlia- 
ment.{i) 

[For  riot  at  election^  see  ante,  858,  859,  860,  <fc.] 

That  before  and  at  the  time  of  the  committing  of  the  offences 
hereinafter  mentioned,  to  wit,  on,  Ac,  the  borough  of  was 

and  still  is  a  borough  electing,  sending,  and  returning  two  mem- 
bers to  serve  for  the  said  borough  in  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  wit,  at  aforesaid, 

in  the  county  aforesaid;  and,  &c.,  that  before  the  committing  the 
several  offences  hereinafter  mentioned,  to  wit,  on,  &c.,  at,  &c.,  an 
election  of  a  member  to  serve  in  the  parliament  of,  &c.,  as  one 
of  the  members  for  the  said  borough  of  was  expected  shortly 

to  be  had  and  made,  which  said  expected  election  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  was  had  and  made;  and,  &c.,  that  S.  L., 
late,  &c.,  harness  maker,  unlawfully,  wickedly,  and  corruptly  in- 
tending to  hinder  and  prevent  the  free  and  indifferent  election  of 
a  member  to  serve  in  the  parliament,  &c.,  for  the  said  borough  of 
and  by  illegal  and  corrupt  means  to  procure  J.  H.  S.,  Esq., 
commonly  called  the  Hon.  J.  H.  S.  (who  before  and  at  the  time 
of  the  said  election  was  a  candidate  to  represent  the  said  bor- 
ough of  in  the  said  parliament),  to  be  elected  a  member  to 
serve  in  the  said  parliament,  &c.,  for  the  said  borough  of 
did  on,  &c.,  in,  &c.,  unlawfully,  wickedly,  and  corruptly  promise 
to  one  6.  S.  (he  the  said  G.  S.  then  and  there,  and  before  and  at 
the  time  of  the  said  expected  election,  claiming  a  right  to  vote 
at  the  election  of  a  member  or  members,  as  the  case  might  be,  to 
serve  in  the  said  parliament,  &c.,  for  the  said  borough  of  )  a 
large  sura  of  money,  to  wit,  the  sum  of  nine  pounds,  as  a  gifk, 
bribe,  and  reward  to  him  the  said  G.  S.  to  engage,  corrupt,  and 
procure  the  said  G.  S.  to  give  his  vote  at  the  said  expected  elec 
(0  Cole  on  Grim.  Informations,  2d  Part,  187. 
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tion  of  a  member  to  serve  in  the  said  parliament  for  the  said 
borough  of  for  the  said  J.  H.  S.,  so  being  such  candidate  as 

aforesaid,  that  the  said  J.  H.  S.  might  be  elected  at  the  said 
election  to  serve  in  the  said  parliament  for  the  said  boroagh  of 
and  thereupon,  afterwards,  to  wit,  on,  &c.,  at,  &e^  the  said 
S.  L.  did,  in  pursuance  and  fulfilment  of  the  said  promise,  ud- 
lawfuUy,  wickedly,  and  corruptly  give,  and  cause  and  procure  to 
be  given,  to  the  said  G.  S.,  a  large  sum  of  money,  to  wit,  the  said 
sum  of  nine  pounds,  as  a  gift,  bribe,  and  reward  to  the  said  Q» 
S.,  in  order  and  with  intent  to  induce,  procure,  and  corrupt  the 
said  G.  S.,  by  means  of  the  said  gift,  bribe,  and  reward,  to  give 
his  vote  for  the  said  J.  H.  S.  at  the  said  expected  election  of  a 
member  to  serve  in  the  said  parliament  for  the  said  borough  of 
that  he  the  said  J.  H.  S.  might  be  chosen  and  returned  at  the 
said  election  to  serve  in  the  said  parliament  for  the  said  borough; 
to  the  great  obstruction  and  hinderance  of  the  freedom  of  elec- 
tion of  a  member  to  serve  in  the  said  parliament  for  the  said 
borough,  to  the  evil  example,  &c.,  and  against^  &c.  {Conclude  at 
in  book  \,  chapter  3.) 

(1017)  Second  count    Actually  giving  a  bribe. 

That  the  said  S.  L.,  further  unlawfully,  wickedly,  and  corroptly 
contriving  and  intending  as  aforesaid,  did  afterwards,  to  wit,  on, 
&c.,  last  said,  at,  &c.,  the  said  election  being  then  and  there  so 
expected  as  in  the  first  count  of  this  information  mentioned,  un- 
lawfully, wickedly,  and  corruptly  give,  and  cause  and  procure  to 
be  given,  to  the  said  Q.  S.  (he  the  said  G.  S.  then  and  there,  and 
before  and  at  the  time  of  the  said  first  count  mentioned,  claim- 
ing a  right  to  vote  at  the  election  of  a  member  or  members,  as 
the  case  might  be,  to  serve  in  the  parliament,  &c.,  for  the  said 
borough  of  )  a  large  sum  of  money,  to  wit,  the  sum  of  nine 

pounds,  as  a  gift,  bribe,  and  reward  to  him  to  engage,  corrapt, 
and  procure  the  said  G.  S.  to  give  his  vote  at  the  said  expected 
election  of  a  member  to  serve  in  the  said  parliament  for  the  said 
borough,  for  the  said  J.  H.  S^  who  was  then  and  there,  and 
before  and  at  the  time  of  the  said  election  so  then  expected  as 
aforesaid,  a  candidate  to  represent  the  said  borough  in  the  said 
parliament,  &c.,  that  he,  the  said  J.  H.  S.,  might  be  chosen  and 
returned  to  serve  in  the  said  parliament  for  the  said  borough,  to 
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the  great  obstruction  and  binderance  of  tbe  freedom  of  tbe  said 
expected  election  of  a  member  of  Parliament  for  the  said  borough, 
to  the  evil  example,  &c.,  and  against,  ko.  {Conclude  as  in  book  1, 
chap.  8.) 

(1018)  Attempting  to  influence  a  voter  by  threatening  to  discharge  him 
from  employment.    Ma^s.  St.  1852,  ch.  321. 

That  on,  &c.,  at,  &c.,  a  town  meeting  of  the  inhabitants  of  said 
B.,  in  the  county  aforesaid,  for  the  election  of  governor  and  lieu- 
tenant-governor of  the  commonwealth  aforesaid,  and  senators  for 
the  district  of  S.,  was  then  and  there  duly  holden.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  one  J. 
N.,  the  said  J.  N.  being  then  and  there  a  qualified  voter  in  this 
commonwealth,  to  wit,  at  B.  aforesaid,  in  the  county  aforesaid,  was 
then  and  there  in  the  employment  of  one  C.  D.,  late  of  B.  afore- 
said, in  the  county  aforesaid,  gentleman.  And  the  jurors  afore- 
said, upon  their  oath  aforesaid,  do  further  present,  that  the  said  C. 
D.  did  then  and  there,  at  the  said  election,  unlawfully  attempt  to 
influence  the  said  J.  N.,  so  being  a  qualified  voter  in  this  com- 
monwealth as  aforesaid,  to  give  his  the  said  J.  N.'s  ballot  in  said 
election,  then  and  there  duly  holden,  by  then  and  there  threaten- 
ing to  discharge  the  said  J.  N.  from  the  said  C.  D.'s  employment ; 
against,  &c. 

(1019)  Illegal  voting  under  Rev.  Stat.  c.  4.     First  count,  Illegal 

voting.(j) 

That  A.  C,  &c.,  on,  &c.,  at,  &c.,  at  a  town  meeting  of  the  inha- 
bitants of  said  T.,  at  the  election  of  governor  and   lieutenant- 

(j)  The  Supreme  Coart  refaaed  to  arrest  jadgment  on  this  coant  (withoat  the 
italicit^ed  part)  in  Coin,  v,  Shaw,  7  Mete.  52.  It  was  decided  that  if  the  attorney- 
general  wontd  enter  a  nolle  prosequi  on  the  second  connt,  Judgment  shoald  be 
fnt4«red  on  the  first,  it  appearing  tliat  one  of  the  allegations  in  the  second  connt 
was  not  sustained  hy  the  evidence.  The  second  connt,  not  having  been  passed 
npou  by  the  court,  is  given  in  the  text  only  in  skeleton.  Th^  Jirst  count  (without 
the  italicised  part)  is  sustained,  not  merely  by  7  Mete.  62,  but  virtually  by  State 
r.  Douglass,  7  Clarke,  413  ;  by  State  v.  Marshall,  45  N.  Q.  281 ;  and  United  SUtes 
r.  Quinn,  12  Int.  Rev.  Reo.  151.    In  New  Jersey,  however,  and  in  Tennessee  (State 
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governor  of  said  common  wealth,  and  of  senators  for  the  district  of 
Middlesex,  in  said  commonwealth,  then  and  there  duly  holden,  he 
the  said  A.  C.  not  being  a  qualified  voter  in  said,  Jbc,  {stating  natwrc 
of  disability),  and  well  knowing  himself  not  to  be  a  qualified  voter 
as  aforesaid,  did  wilfully  give  in  a  vote  for  the  oflBcers  aforesaid, 
being  the  officers  to  be  chosen;  against,  &c.  {Conclude  as  in  book  I, 
chap.  8.) 

Second  count  armvering  falsely  to  questions. 

That,  &c.,  on,  &o.,  at,  &c.,  at  another  town  meeting  of  the  inha- 
bitants of  said  T.,  at  the  election,  &c.  &c.,  being  then  and  there 
inquired  of,  &c.  &c.,  whether  he  the  said  defendant  had  paid  any 
tax  within  any  town  or  district  in  this  state,  &c.,  did  then  and 
there  wilfully  give  a  false  answer  to  said  selectmen,  namely,  that 
he  the  said  defendant  had  paid  a  tax  assessed  upon  him  in,  &c.; 
whereas,  in  truth  and  fact,  said  defendant  had  not  paid  any  sach 
tax  so  assessed,  &c.;  and  the  said  inquiry  was  then  and  there  made 
of  said  defendant  for  the  purpose  of  ascertaining  his  right  to  vote 
at  said  election,  and  said  false  answers  were  returned  by  him,  he 
said  defendant  then  and  there  fraudulently  intending,  &c.  {Con- 
clude as  in  booh  1,  chap.  3.) 

(1020)  Voting  more  than  once,  *inder  Ohio  StaL{a) 

That  on,  &c.,  at,  &c.  (the  same  being  the  first  Monday  of  the 
month  of  April  in  said  year),  the  annual  election  for  township 
officers  of  said  township,  to  wit,  the  election  of,  &c.,  was  duly  held 
in  said  township,  at  the  places  following,  to  wit:  at  the  ooart- 
house  in  the  city  of  Cteveland,  in  said   township,  being  in  the 

V.  Moore,  3  Dutch.  105 ;  State  v.  Tweed,  3  Dutch.  Ill ;  Pearoe  v.  State,  1  Sneed, 
637)  it  has  heen  ruled,  that  under  the  statutes  of  those  States,  the  particular 
disability  must  he  specified.  It  is  safer,  therefore,  to  aver  such  disability.  Sc« 
Mr.  Brightly's  learned  note  in  his  excellent  Tolume  of  Election  Cases,  p.  710;  see 
also  Com.  v.  Bradford,  9  Meto.  268. 

The  place  of  voting  must  be  stated.  State  v.  Fitzpatrick,  4  Rh.  Is.  269.  But  the 
authority  of  the  election  need  not  be  averred.  State  v.  Hay  north,  3  Sneed,  64; 
State  V.  Marshall,  45  N.  H.  281 ;  nor  the  authority  of  the  officerg;  State  v.  Rsndles, 
7  Hump.  9 ;  People  v.  Cook,  8  N.  Y.  69 ;  nor  the  names  of  candidates,  State  e- 
Minnick,  15  Iowa,  123. 

(a)  Warren's  C.  L.  311. 
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first  ward  in  said  city,  the  said  first  ward  then  and  there  consti- 
tuting one. election  district  in  said  township;  at  the  brick  school- 
house  on  Rockwell  Street,  in  the  second  ward  in  said  city,  the 
said  second  ward  in  said  city  and  that  portion  of  said  township 
lying  without  the  boundaries  of  said  city,  then  and  there  con- 
stituting another  election  district  in  said  township;  and  at  the 
academy  on  St.  Clair  Street,  in  the  third  ward  in  said  city,  said 
third  ward  then  and  there  constituting  another  election  district 
in  the  said  township;  and  the  aforesaid  further  says,  that 

at  the  election  aforesaid,  at  the  time  aforesaid,  at  the  polU  then 
and  there  held  at  the  court-house  as  aforesaid,  R.  B.,  F.  S.,  and 
B.  W.  then  and  there  acted  as  judges  of  said  election,  and  A. 
R.  and  W.  S.  then  and  there  acted  as  clerks  of  the  justices'  poll 
of  said  election,  and  G.  L.  and  H.  A.  then  and  there  acted  as 
clerks  of  the  township  officers'  poll  of  said  election ;  at  the  polls 
then  and  there  held  at  the  brick  school-house  as  aforesaid,  G.  B., 
S.  C,  and  E.  L.  then  and  there  acted  as  judges  of  said  election, 
and  J.  P.  and  W.  S.  then  and  there  acted  as  clerks  of  the 
justices'  poll  of  said  election,  and  F.  S.  and  D.  W.  then  and 
there  acted  as  clerks  of  the  township  officers'  poll  at  said  elec- 
tion ;  and  at  the  polls  then  and  there  held  at  at  the  academy  as 
aforesaid,  J.  A.,  S.  C,  and  E.  R.  then  and  there  acted  as  judges 
of  said  election,  and  A.  P.  and  M.  R.  then  and  there  acted  as 
clerks  of  the  justices'  polls  of  said  election,  and  J.  F.  and  J.  C. 
then  and  there  acted  as  clerks  of  the  township  officers'  poll  of 
said  election ;  and  the  aforesaid  further  says,  that  one  A. 

B.,  late  of,  &c.,  yeoman,  on  the  said  third  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-three,  in 
the  County  of  Cuyahoga  aforesaid,  did  vote  once  by  ballot  at 
said  election  at  the  polls  so  held  at  said  court-house,  in  said  first 
ward  as  aforesaid,  and  afterwards,  to  wit,  on  the  day  last  afore- 
said, at  the  township  aforesaid,  the  said  A.  B.  did  vote  a  second 
time  by  ballot  at  the  election  aforesaid,  to  wit,  at  the  polls  so 
held  in  the  brick  school-house  on  Rockwell  Street,  in  the  second 
ward  in  said  city,  as  aforesaid,  and  so  the  aforesaid,  upon 

oath  aforesaid,  do  say,  that  the  said  A.  B.,  on  the  said 
third  day  of  April,  in  the  year  aforesaid,  at  the  township  afore- 
said, in  the  county  aforesaid,  unlawfully  and  knowingly  did  vote 
more  than  once,  at  the  election  aforesaid,  so  held  as  aforesaid, 
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for  the  election  of  the  township  officers  aforesaicL  (Conclude  as 
in  book  1,  chapter  3.) 

(1021)   Chiving  double  vote  ;  misdemeanor  at  common  latD,{Jc) 

That  of  the  connty  aforesaid,  on,  &c.,  at,  &c.,  beiDg  ad- 

mitted as  a  legal  voter  at  the  town  meeting  holden  on  the  day 
and  year  aforesaid,  at  Salem  in  the  said  commonwealth,  for 
the  choice  of  town  officers,  did  then  and  there  wilfully,  irand- 
ulently,  knowingly,  and  designedly  give  in  more  than  one  vote 
for  the  choice  of  selectmen  for  said  town  of  Salem  at  one  time 
of  balloting,  to  the  great  destruction  of  the  freedom  of  elections, 
to  the  great  prejudice  of  the  rights  of  the  other  qualified  voters 
in  said  town  of  Salem,  to  the  evil  example,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(1022)  Embracery  by  persuading  a  juror  to  give  his  verdict  in  favor 
of  the  defendant^  and  for  soliciting  the  other  jurors  to  do  the 
like.{l) 

That  A.  6.,  of,  &c.,  on,  &c.,  at,  &;c.,  knowing  that  a  certain 

(k)  This  count,  T^hich  in  Com.  v.  Silsbee,  9  Mass.  417,  was  held  sufficiently 
to  set  forth  an  offence  at  common  law,  is  in  several  respects  inartificially  drawn. 
Perhaps  it  would  have  heen  better  to  have  charged  specifically  that  the  defend- 
ant gave  two  votes,  or  three  votes,  instead  of  saying  generally  that  he  gave 
more  than  one.  It  is  not  straining  a  great  deal  to  imagine  a  case  in  which 
"  more  than  one  "  doas  not  amount  to  two.  The  conclusion,  "  and  the  law  of 
the  same,"  &c.,  was  meant,  as  appears  from  the  argument,  to  refer  to  the  com- 
mon law,  and  not  to  any  particular  statute,  and  if  so,  it  is  superfluous.  As  a 
statutory  conclusion,  on  the  other  hand,  it  is  untechnical  and  insufficient.  Com. 
V.  Stockbridge,  11  Mass.  279.  These  defects,  however,  may  be  considered  as 
mere  surplusage,  and  not  only  is  the  offence  set  forth  with  substantial  accuracy, 
but  the  validity  of  the  indictment  itself*  as  a  precedent  has  been  settled  by  the 
Supreme  Court.  In  those  States,  however,  where  double  voting  is  punishable 
by  statute,  the  common  law  may  be  considered  as  merged  in  the  statutory  pen- 
alty, and  such  is  clearly  the  case  in  Pennsylvania  under  the  Act  of  21st  March, 
1806,  §  13.     Wh.  C.  L.  §  78. 

(/)  Davis'  Prec.  113.  "  This  precedent  is  taken,"  says  Mr.  Davis,  **in  sub- 
stance, from  a  similar  precedent  in  Trem.  P.  C.  176,  and  is  the  only  one  to  be 
met  with  either  in  that  collection  or  in  Coke's  Entries,  Chit.  C.  L.,  Stark.  C.  P.| 
Cro.  C.  C,  or  Cro.  C.  A.  There  are  two  other  precedents  in  an  ancient  book 
containing  precedents  of  indictments,  informations,  &c.,  entitled  '  Officium  Cler- 
ic! Par  is.' 

'<  The  last  allegation  in  this  precedent,  namely,  that  the  jury  gave  their  verdict 
540 


Digitized  by 


Google 


BMBBACEBY,  ETO.  (1023) 

jury  of  the  said  County  of  B.  was  then  duly  returned,  empan- 
elled, and  sworn  to  try  a  certain  issue  joined  in  the  Supreme 
Judicial  Court  then  held  and  in  session  according  to  law,  at 
B.  aforesaid,  in  and  for  the  said  County  of  B.,  between  C.  D. 
plaintiff,  and  E.  F.  defendant,  in  a  plea  of  the  case ;  and  then 
also  knowing  that  a  trial  was  to  be  had  upon  the  said  issue, 
on,  &c.,  before  the  said  Supreme  JudicisJ  Court  then  and  there 
held  for  the  said  County  of  B.,  he  the  said  A.  B.,  wickedly  and 
uniawfnlly  intending  and  devising  to  hinder  a  just  and  lawful 
trial  of  the  said  issue  by  the  jurors  aforesaid  returned,  empan- 
elled, and  sworn  as  aforesaid  to  try  the  said  issue,  on,  &c.,  at, 
&C.,  unlawfully,  wickedly,  and  unjustly,  on  behalf  of  the  said  E. 
F.,  the  defendant  in  the  said  cause,  did  solicit  and  persuade 
one  Q.  H.,  one  of  the  jurors  of  the  said  jury  returned,  empan- 
elled, and  sworn  according  to  law  for  the  trial  of  said  issue,  to 
appear  and  attend  in  favor  of  the  said  E.  F.,  the  said  defend- 
ant in  the  said  cause,  and  then  and  there  did  utter  to  the  said  G. 
H^  one  of  the  jurors  as  aforesaid,  divers  words  and  discourses 
by  way  of  commendation,  on  behalf  of  him  the  said  E.  F.,  the 
said  defendant,  and  in  disparagement  of  the  said  C.  D.,  the 
plaintiff;  and  that  he  the  said  A.  B.  did  then  and  there  unlaw- 
fully and  corruptly  move  and  desire  the  said  G.  H.  to  solicit 
and  persuade  the  other  jurors  returned,  empanelled,  and  sworn 
to  try  the  said  issue,  to  give  a  verdict  for  the  said  E.  F.,  the  de- 
fendant in  the  said  cause,  he  the  said  A.  B.  then  and  there  well 
knowing  that  the  said  G.  H.  was  one  of  the  jurors  returned, 
empanelled,  and  sworn  to  try  the  said  issue  ;  and  that  the  jurors 
of  said  jury,  by  reason  of  speaking  and  uttering  the  words  and 
discourses  aforesaid,  did  then  and  there,  to  wit,  &c.,  give  their 
verdict  for  the  said  E.  F.,  the  said  defendant  in  the  cause  afore- 
said ;  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1023)  Betting  at  an  election.(m) 

That  D.  S.,  late,  &c.,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  did  lay  a  wager  and  bet  with  a  certain 

for  defendant  by  reason  of  the  solicitations,  &c.,  is  not  necessary.  The  crime  is 
complete  by  the  attempty  whether  it  succeed  or  not  Hawk.  b.  I,  c.  85,  s.  1,  2, 
and  aathorities  there  quoted." 

(rn)  Sherban  p.  Com.,  1  Watts,  213.     The  objection  to  this  indictment  was, 
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J.  C,  and  that  the  8aid  D.  S.  did  then  and  there  lay  a  wager 
and  bet  of  fifty  dollars  with  the  said  J.  C,  that  a  certain  J.  R. 
would  be  elected  governor  of  the  Commonwealth  of  Pennsyl- 
vania, at  an  election  to  be  held  in  said  commonwealth  under 
the  Constitution  and  laws  of  said  commonwealth,  on,  &c.,  the 
said  J.  R.  then  and  there  being  a  candidate  nominated  for  pub- 
lic office,  to  wit,  for  the  office*  of  governor  of  said  common- 
wealth ;  contrary,  &;c.,  and  against,  &c.  {Conclude  as  in  booklj 
chapter  3.) 

(1 024)  Betting  on  a  Aorw-racc.(«) 

That  B.  H.  P.,  late,  &c.,  heretofore,  to  wit,  on,  &a,  at,  &c, 
unlawfully  did  bet  two  dollars  with  a  person  to  the  jurors  un- 
known, upon  a  horse-race,  which  said  horse-race  was  not  run 
upon  a  path  or  track  made  or  kept  for  the  purpose  of  horse- 
racing.  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  B.  H.  P.,  late  of  the  said  county,  on,  &a,  at, 

that  it  did  not  state  positively  that  there  was  an  election  pending.  "  We  thiuk 
the  fair  implication  is,"  said  Sergeant,  J.,  "  not  only  that  such  bet  was  made,  but 
that  the  election  was  to  be  held  at  that  time/' 

(n)  This  count  was  sustained  in  State  v,  Posey,  1  Humph.  SOI. 

"'LTie  Act  of  1820,  ch.  5,  exempts  turf-racing  from  the  penalties  bflicted  by 
the  statutes  against  gaming.  Match  races  for  short  distances  not  being  regarded 
by  sportsmen  as  turf-racing,  the  exemption  in  this  act  was  not  considered  as 
extending  to  such  races.  The  Act  of  1833,  ch.  10  (Comp.  Stat.  360),  explana- 
tory of  the  Act  of  1820,  ch.  5,  declares  that  all  horse-racing,  without  regard  to 
the  distance  which  may  be  run,  where  the  same  is  run  upon  a  track  or  path 
made  or '  kept  for  the  purpose  of  horse-racing,  shall  be  deemed  turf  racing, 
within  the  meaning  of  the  acts  of  assembly  of  this  State."  This  latter  act  evi- 
dently intended  to  change  the  law  as  it  stood  only  as  it  regards  the  distance 
which  may  be  run.  It  excepts  only  a  quarter  of  a  mile  turf-racing,  but  it  does 
not  exempt  them  from  the  penalties  of  the  acta  against  gaming,  unless  they  be 
run  "  upon  a  track  or  path  made  or  kept  for  the  purpose  of  horse-racing."  The 
indictment  in  this  case  alleges  that  the  race  was  not  run  on  a  ^  track  made  and 
kept  for  horse-racing ;  "  it  is  therefore  not  within  the  exemption  of  the  Act  of 
1833,  and  consequently  is  indictable  as  though  the  act  had  not  passed  Tbe 
legislature  never  intended  to  tolerate  horse-races  gotten  up  and  run  at  distil- 
leries, grog- shops,  and  musters,  where  crowds  of  excited,  intoxicated  persons 
would  render  it  alike  dangerous  and  demoralizing.  Indeed  the  policy  of  the 
exemption  of  horse-racing  from  the  penalties  of  the  statutes  against  gaming, 
may  in  all  cases  be  regarded  as  questionable ;  and  it  is  the  duty  of  the  courts 
to  construe  these  statutes  so  as  to  suppress  the  mischief  of  gaming,  and  conse- 
quently to  exempt  such  only  as  fall  within  the  express  provisions  of  the  law. 
542 


Digiti 


lized  by  Google 


BETTING,   ETC.  (1027) 

&C.,  did  bet  and  wagqr  bank  notes,  being  valuable  things,  with  a 
person  to  the  jurors  unknown,  upon  said  horse-race,  which  said 
horse-race  was  not  run  upon  a  track  or  path  made  or  kept  for  the 
purpose  of  turf-racing,  contrary,  &c.,  and  against,  &c.  ( Conclude 
ca  in  book  1,  chapter  3.) 

(1026)  Entering  and  running  a  Jiorse  at  a  horse'race,{o) 

That  H.  H.,  late  of,  &c.,  yeoman,  little  regarding  the  laws 
and  acts  of  assembly  of  this  commonwealth,  and  not  fearing 
the  pains  and  penalties  therein  contained,  on,  &c.,  with  force  * 
and  arm?,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  un- 
lawfully did  enter,  start,  and  run  for  the  sum  of  four  thousand 
dollars,  a  certain  horse  to  him  the  said  H.  H.  belonging,  and  did 
then  and  there  lay,  bet,  and  wager  the  sum  of  four  thousand  dol- 
lars upon  his  said  horse  so  entered,  started,  and  run  as  aforesaid, 
to  the  evil  example,  &c.,  against,  &c.,  and  against,  &c.  ( Con- 
chide  as  in  book  1,  chapter  3. 

(1026)    Winning  money  at  card8,{p) 

That  H.  H.  and  B.  L.,  being  persons  of  evil  name  and  fame  and 
dishonest  conversation,  and  not  caring  to  get  their  livelihood  by 
honest  labor,  but  by  fraud  and  deceit  maintaining  their  idle  course 
of  life,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this  court, 
at  an  unlawful  game,  artifice,  and  practice  at  cards,  and  by 
laying  wagers  with  one  B.  C,  relating  to  the  playing  of  cards, 
did  fraudulently  and  deceitfully,  by  means  of  win,  obtain, 

and  get  to  themselves  of  and  from  the  said  B.  C,  twenty  dollars, 
of  the  goods  and  chattels  of  the  said  B.  C,  and  him  the  said  B.  C, 
of  his  goods  and  chattels  aforesaid,  then  and  there  fraudulently 
and  deceitfully,  in  manner  and  form  aforesaid,  deceive  and  de- 
fraud, to  his  great  damage,  contrary,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(1027)  Breach  of  pilot  laws  in  Massachusetts. 

That  B.  F.  R.,  of,  &c.,  mariner,  at,  &c.,  on,  &c.,  he  the  saidR. 
then  and  there  being  a  person  not  having  a  branch  commission 

(o)  Drawn  by  William  Bradford,  Esq.,  the  then  attorney-general  of  Penn- 
sylvania. 

(p)  Drawn  by  Mr.  Bradford. 
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or  warrant  as  a  pilot  or  pilof  a  apprentice,  for  the  barbor  of  Bos- 
ton aforesaid,  did  undertake  to  pilot  into  the  harbor  of  Boston 
aforesaid  a  certain  foreign  vessel,  called  the  barque  ^<  Empress," 
being  a  vessel  of  the  burden  of  more  than  two  hundred  tons, 
and  coming  from  the  port  of  New  York,  in  the  State  of  New 
York,  and  not  from  a  port  in  the  State  of  Massachusetts,  and 
not  being  2^  fishing  vessel,  and  not  being  a  public  ship  belong- 
ing to  the  United  States  of  America,  nor  a  ship  of  war,  but  a 
merchant  ship  vessel,  and  certain  branch  pilots,  to  wit  {set  forth 
•  names  of  pilots),  having  offered  their  services  to  the  master  of 
said  barque  "Empress,'^  said  barque  being  bound  then  into  the 
harbor  of  Boston  aforesaid,  before  said  vessel- had  passed  a  line 
drawn  from  Harding's  Rocks  to  the  Outer  Graves,  and  from 
thence  to  Nahant  Head,  whereby  and  by  force  of  the  statute  ia 
such  case  made  and  provided,  he  the  said  B.  F.  R.  hath  for- 
feited a  penalty  for  the  said  offence  not  exceeding  fifty  dol- 
lars, against,  &c.,  and  contrary,  &c.  ( Conclude  cts  in  book  1, 
chapter  3.) 
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CHAPTER  XI. 

CHALLENGING  TO  FIGHT.fj) 

(1028)  Sending  a  challenge,  at  common  law.    First  count,  sending  the 

letter  containing  the  challenge. 

(1029)  Second  count.    Provoking  another  to  fight  a  duel. 

(1030)  Provoking  a  man  to  send  a  challenge. 

(1031)  Writing  and  delivering  a  challenge  at  the  instance  of  a  third  per- 

son. 

(1032)  Second  count    For  delivering  a  written  challenge  as  from 

and  on  the  part  and  by  the  desire  of  £.  F. 

(1033)  Third  count.    For  provoking  and  inciting  the  prosecutor  to 

fight 

(1034)  For  a  verbal  challenge. 

'    (1035)  Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace. 

(1036)  For  sending  a  challenge,  in  Pennsylvania. 

(1037)  Accepting  a  challenge. 

(1038)  £ngaging  in  a  duel,  under  Ohio  statute. 

(1039)  Being  second  in  a  duel,  under  Ohio  statute. 

(1040)  Against  a  second  for  can^'ing  a  challenge,  under  the  South  Caro- 

lina statute. 

(1041)  Second  count     Omitting  to  set  out  letter. 

(1042)  For  being  a  second  in  a  duel. 

(1043)  Sending  a  written  message  to  a  person  to  fight  a  duel.    Bev.  Sts. 

of  Mass.  ch.  125,  §6. 
^1044)  Posting  another  for  not  fighting  a  duel.     Rev.  Sts.  of  Mass.  ch. 

125,  §8. 
(1045)  Challenging  and  posting,  at  common  law. 

(1028)  Sending  a  challenge^  at  common  law.     First  county  senditig 
the  letter  containing  the  challenge,{a) 

That  J.  S.,  late,  &c.,  gentleman,  being  a  person  of  turbulent 
and  quarrelsome  temper  and  disposition,  and  contriving  and  in- 
tending not  only  to  vex,  injure,  and  disquiet  one  J.  N.  and  do  the 
said  J.  N.  some  grievous  bodily  harm,  but  also  to  provoke,  insti- 
gate, and  excite  the  said  J.  N.  to  break  the  peace,  and  to  fight  a 

(g)  See  Wh.  C.  L.,  generally,  §  2677. 
(a)  Arch.  C.  P.  5th  Am.  ed.  714. 
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dael  with  and  against  him  the  said  J.  S.,  on,  &c.,  at,  &c.,  wickedly, 
wilfully,  and  malicioasly  did  write,  send,  and  deliver,  and  cause 
and  procure  to  be  written,  sent,  and  delivered  unto  him,  the  said 
J.  N.,  a  certain  letter  and  paper  writing  containing  a  challenge 
to  fight  a  duel  with  and  against  him  the  said  J.  S.«  and  which 
said  letter  and  paper  writing  is  as  follows,  that  is  to  say,  {here 
set  out  the  letter  with  such  innuendoes  cls  may  be  necessary),  to 
the  great  damage,  scandal,  and  disgrace  of  the  said  J.  N.,  in 
contempt  of  our  lady  the  qaeen,  and  against,  &c.  {Conclude  as 
in  book  1,  chapter  3.) 

(1029)  Second  count.     Provoking  another  to  fight  a  duet 

That  the  said  J.  S.,  contriving  and  intending  as  aforesaid,  af- 
terwards, to  wit,  on,  &c.,  with  force  and  arms,  at,  &c.,*  wickedly 
and  maliciously  did  provoke,  instigate,  excite,  and  challenge  the 
said  J.  N.  to  fight  a  duel  with  and  against  him  the  said  J.  S.,to 
the  great  damage,  scandal,  and  disgrace  of  the  said  J.  N.,  in  con- 
tempt, &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1030)  Provoking  a  man  to  send  a  challenge.{b) 

{Proceed  as  in  the  last  precedent  to  the  *  and  then  thus) :  wick- 
edly, wilfully,  and  maliciously  did  utter,  pronounce,  declare,  and 
say  to  and  in  the  presence  and  hearing  of  the  said  J.  N.  these 
words  following,  that  is  to  say,  ^^  You  are  a  scoundrel  and  a  liar, 
and  I  shall  take  care  to  let  the  world  know  that  yoa  are  so,'' 
with  intent  to  instigate,  excite,  and  provoke  the  said  J.  N.  to 
challenge  him  the  said  J.  S.  to  fight  a  duel  with  and  against  him 
the  said  J.  N.,  to  the  great  damage,  &c.  {as  in  the  last  precedent 
but  one).  {If  there  be  any  doubt  as  to  the  words,  lay  t/iem  differ- 
ently in  different  counts,  and  add  a  general  county  not  setting  out 
the  words,  but  merely  charging  the  defendant  with  having  used 
threats  and  opprobrious  language  to  the  prosecutor,  with  in- 
tent, ^c.) 

(1031)   Writing  and  delivering  a  challenge  at  the  instance  of  a  third 

person.{c) 

That  A.  B.,  late  of,  &c.,  esquire,  on,  &c.,  at,  &c.,  being  of  a 
turbulent,  wicked,  and  malicious  disposition,  and  intending  to 
(6)  Arch.  C.  P.  5th  Am.  ed.  715.  (c)  2  Stark,  on  Slander,  361. 
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procare  great  bodily  harm  and  mischief  to  be  done  to  C.  D.,  late 
of,  &c.,  in  the  county  aforesaid,  esquire,  and  also  intending,  as 
much  as  in  him  the  said  A.  B.  lay,  to  incite  and  provoke  the 
said  C.  D.  unlawfully  to  fight  a  duel  with  and  against  one  E.  F., 
late,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c.,  did  unlawfully, 
wickedly,  and  maliciously  write,  and  cause  to  be  written,  a  cer- 
tain paper  writing,  in  the  words,  letters,  and  figures  following, 
to  wit  {here  set  out  the  paper  writing  with  the  proper  innuen- 
does)y  which  said  paper  writing  (meaning  and  intending  the  same 
as  such  challenge  as  aforesaid),  he,  the  said  A.  B.,  afterwards, 
to  wit,  on,  &C.,  at,  &c.,  unlawfully,  wickedly,  and  maliciously 
did  deliver,  and  cause  to  be  delivered,  to  the  said  C.  D.,  against, 
&C.    ( Conclude  as  in  book  1,  chapter  3.) 

(1032)  Second  count.     For  delivering  a  written  challenge  as  from 

and  on  the  part  and  by  the  desire  of  E.  F.{d) 

That  the  said  A.  B.,  being  such  evil  disposed  person  and  dis- 
turber of  the  peace  of  our  said  lord  the  king,  as  aforesaid,  and 
intending  to  procure  great  bodily  harm  and  mischief  to  be  done 
to  the  said  C.  D.,  and  to  incite  and  provoke  him  the  said  C.  D., 
unlawfully  to  fight  a  duel  with  and  against  the  said  E.  F.,  after- 
terwards,  to  wit,  on,  &c.,  with  force  and  arms,  at,  &c.,  did  un- 
lawfully, wickedly,  and  maliciously  deliver,  and  cause  to  be 
delivered,  a  certain  written  challenge  as  from  and  on  the  part 
and  by  the  desire  of  the  said  E.  F.,  to  the  said  C.  D.,  unlawfully 
to  fight  a  duel  with  and  against  the  said  E.  F.,  which  said  last 
mentioned  challenge  is  as  follows,  that  is  to  say  {set  out  the  chal- 
lenge)y  against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

(1033)  Third  count.     For  provoking  and  inciting  the  prosecutor  to 

MHe) 
That  the  said  A.  B.,  being  such  evil  disposed  person  and  dis- 
turber of  the  peace  of 'our  said  lord  the  king,  as  aforesaid,  and 
intending  to  procure  great  bodily  harm  and  mischief  to  be  done 
to  the  said  C.  D.,  and  to  incite  and  provoke  him  the  said  C.  D., 
unlawfully  to  fight  a  duel  with  and  against  the  said  E.  F.,  after- 
wards, to  wit,  on,  dec.,  with  force  and  arms,  at,  &c.,  did  unlaw- 
fully, wickedly,  and  maliciously  provoke  and  incite  the  said  C. 
(d)  2  Stark,  on  Slander,  862.  (<?)  lb. 
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D.  (iQ  the  peace  of  God  and  our  said  lord  the  king  then  and 
there  being),  nnlawfolly  to  fight  a  duel  with  and  against  the  said 
K  F.,  against,  &cc    ( Conclude  as  in  book  1,  chapter  3.) 

(1034)  For  a  verbal  ehallenge.(f) 

That  A.  B.,  of,  &c.,  gentleman,  being  an  evil  disposed  person, 
and  intending  to  do  great  bodily  harm  and  mischief  to  one  C. 
D^  and  to  provoke  and  incite  him  the  said  C.  D.,  unlawfully  to 
fight  a  duel  with  him  the  said  A.  B.,  on,  &c.,  at,  &c.,  in  pursu- 
ance of,  and  for  the  completing  of  his  said  intent  and  design, 
did  unlawfully,  wickedly,  and  maliciously,  by  opprobrious  words 
and  threatening  language,  provoke,  excite,  and  challenge  the  said 
C.  D.  unlawfully  to  fight  a  duel  with  and  against  him  the  said 
A.  B.,  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1035)  Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace.{g) 

That  G.  W.,  of,  &C.,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  with  force  and  arms,  &c.,  and  in  the  presence 
and  hearing  of  J.  F.,  Esq.,  then  and  there  being  one  of  the  jus- 
tices of  this  commonwealth,  the  peace  in  the  said  county  to 
keep,  assigned,  and  in  the  due  execution  of  his  said  office,  un- 
lawfully and  contemptuously  did  provoke  and  challenge  one  A 
H.  to  fight  with  him  the  said  G.  with  deadly  weapons,  to  wit, 
with  pistols,  in  contempt  of  the  laws,  to  the  evil  example  of  all 
others,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(1036)  For  sending  a  challenge^  in  Pennsylvania, 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  and  wdthin,  &c.,  a  certain 
C.  D.,  in  the  peace  of  God,  &c.,  then  and  there  being,  with  force 
afnd  arms,  &c.,  to  fight  with  swords,  pistols,  and  other  dangerous 
and  destructive  weapons,  did  provoke  and  challenge,  with  inten- 
tion the  said  C.  D.  to  kill  and  murder,  contrary,  &c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(/)  Davis'  Free.  p.  87.     Taken  by  Mr.  Davis  from  S  Chit.  C.  L.  850. 
(jg)  Drawn  in  1 789  by  Mr.  Bradford,  then  attorney-general. 
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(1037)  Accepting  a  challenge. 

That  C.  D.,  of,  &c.,  on,  &c.,  at,  &c.,  and  within,  &c.,  a  provo* 
cation  and  challenge  to  fight  with  swords  and  pistols,  and  other 
dangerous  and  destractive  weapons,  unjastly  and  unlawfally 
from  a  certain  A.  B.  did  accept,  receive,  and  take,  contrary,  dec. 
{as  above). 

(1038)  Engaging  in  a  diiely  under  Ohio  statute. 

That  A.  B.,  of  the  county  aforesaid,  being  a  person  regardless 
of  the  life  of  man,  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  at  the  county  of 

aforesaid,  did  unlawfully  and  voluntarily  engage  in  and 
fight  a  duel  with  one  M.  N.  then  and  there  being,  with  deadly 
weapons,  to  wit,  with  pistols  then  and  there  loaded  with  gun- 
powder and  leaden  bullets  {or  other  weapons^  naming  them)^  to 
the  great  hazard  of  the  lives  of  the  said  A.  B.  and  M.  N.,  from 
which  duel  engaged  in  as  aforesaid,  by  the  said  A.  B.  and  M.  N., 
no  death  did  ensue ;  contrary,  &c. 

(1039)  Being  second  in  a  duel^  under  Ohio  statute. 

{Follow  the  form  last  above  given  to  the  endy  and  then  proceed 
thus) :  and  that  one  C.  D.,  then  and  there  being  a  person  regard- 
less of  the  life  of  man,  then  and  there,  to  wit,  on  the  said 
day  of  in  the  year  aforesaid,  at  the  county  of  afore- 

said, did  unlawfully,  knowingly,  and  voluntarily  become,  and 
then  and  there,  unlawfully,  knowingly,  and  voluntarily  was 
second  to  the  said  A.  B.,  in  engaging  in  and  fighting  the  duel 
aforesaid ;  contrary,  &c. 

040)  Against  a  second  for  carrying  a  challenge^  under  the  South 
Carolina  siattUe.{h) 

That  B.  C.  Y.,  late  of,  &c.,  being  resident  in  and  citizen  of 
the  State  of  South  Carolina  aforesaid,  intending  to  procure 
great  bodily  harm  and  mischief  to  be  done  to  one  T.  C.  P.,  of, 
&c.,  and  to  incite  and  provoke  him  the  said  T.  C.  P.  unlawfully 
to  fi^ht  a  duel  with  and  against  one  J.  C.  C,  of,  &c.,  on,  &c., 
with  force  and  arms,  at,  &c,  did  unlawfully  and  wnckedly  carry, 
(A)  Held  good  in  State  v.  Cunningham,  2  Spear,  24S. 
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convey,  and  deliver,  and  cause  to  be  carried,  conveyed,  and  de- 
livered, a  certain  written  challenge  of  and  from  the  said  J.  C.  C, 
to  the  said  T.  C.  P.,  to  fight  a  dael  with  and  against  him  the 
said  J.  C.  C,  which  said  written  challenge  is  as  follows,  that  is 
to  say  (here  set  out  the  letter  with  the  proper  innuendoes),  to  the 
great  damage  of  the  said  T.j  C.  P.,  against,  &c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1041)  Second  count.     Same  as  first,  omiUinff  to  set  out  letter. 

Third  count. 

That  the  said  B.  C.  Y*,  being  resident,  &c.,  intending  to  pro- 
cure great  bodily  harm  and  mischief  to  be  done  to  one  T.  C.  P., 
and  to  provoke  and  incite  the  said  T.  C.  P.  unlawfully  to  fight 
a  duel  with  and  against  one  J.  C.  C,  on,  &c.,  with  force  and 
arms,  at,&c.,  aforesaid,  was  directly  concerned  unlawfully  in  car- 
rying to  the  said  T.  C.  P.  a  challenge  to  fight  a  duel  with  and 
against  the  said  J.  C.  C,  which  said  challenge  was  in  writing  in 
the  form  of  a  letter  addressed  to  Mr.  T.  C.  P.,  as  follows,  that  is 
to  say  {here  set  forth  the  letter  with  the  proper  innuendoes)^  to  the 
great  damage  of  the  said  T.  C.  P.,  to  the  evil  example  of  all 
others,  against,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(1042)  For  being  a  second  in  a  duel.(%) 

That  A.  B.,  of,  &c.,  gentleman,  on,  &c.,  with  force  and  arms,  at, 
&c.,  did  voluntarily  engage  in  a  duel  with  one  C.  D.,  with  danger- 
ous weapons,  to  wit,  with  pistols,  then  and  there  loaded  with  gun- 
powder and  leaden  bullets,  to  the  great  hazard  of  the  lives  of  the 
said  A.  B.  and  C.  D.,  in  which  duel,  engaged  in  as  aforesaid,  no 
homicide  did  ensue  thereon  ;  and  the  jurors,  &c.,  do  further  pre- 
sent, that  E.  F.,  of,  &c.,  gentleman,  being  a  person  regardless  of 
the  life  of  man,  and  holding  in  contempt  the  authority  and  gov- 
ernment of  the  supreme  giver  and  disposer  of  human  life,  on, 
&c.,  in  the  year  aforesaid,  with  force  and  arms,  at  B.  aforesaid, 
in  the  county  aforesaid,  did  knowingly  and  voluntarily  become, 
and  thtfn  and  there  knowingly  and  voluntarily  was,  the  second  of 

(t)  Davis'  Prec.  p.  90.    This  indictment  was  prepared  by  Mr.  Davis,  and  is 
drawn  upon  the  Mass.  SUt.  of  1804,  oh.  123,  §  6. 
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the  said  C.  D.,  and  was  then  and  there  knowingly  and  volun- 
tarily an  agent  and  abettor  of  him  the  said  C.  D.  in  the  dael  and 
challenge  aforesaid,  against,  &c.,  and  contrary,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

(1043)  Sending  a  written  message  to  a  person  to  fight  a  duel    Rev, 

Sis.  of  Mass.  ch.  125,  §  6. 

The  jurors,  &c.,  upon  their  oath  present,  that  C.  D.,  late  of  B., 
in  the  County  of  S.,  laborer,  on  the  first  day  of  June,  in  the  year 
of  our  Lord  with  force  and  arms,  at  B.  aforesaid,  in  the 

connty  aforesaid,  wilfully  and  maliciously  did  send  a  certain 
written  message  to  one  E.  F.,  purporting  and  intended  to  be  a 
challenge  to  the  said  E.  F.,  to  fight  a  duel  with  the  said  C.  D., 
with  a  deadly  weapon,  to  wit,  a  pistol,  which  written  message  is 
of  the  tenor  following,  that  is  to  say  (here  set  out  a  copy  of  the 
message) ;  against  the  peace  of  said  commonwealth,  and  con- 
trary  to  the  form  of  the  statute  in  such  case  made  and  provided. 

(1044)  Posting  another  for  not  fighting  a  duel.    Rev.  Sts.  of  Mass. 

ch.  125,  §  8. 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.,  late  of, 
&c.,  on  the  first  day  of  June,  in  the  year  of  our  Lord  with 

force  and  arms,  at  W.,  in  the  County  of  W.,  wickedly,  wilfully, 
and  maliciously  did  challenge  one  C.  D.  to  fight  a  duel  with  the 
said  A.  B.,  with  deadly  weapons,  to  wit,  with  pistols ;  and  that 
the  said  C.  D.  having  then  and  there  refused  to  fight  the  duel 
aforesaid  with  the  said  A.  B.,  in  pursuance  of  the  challenge 
aforesaid,  the  said  A.  B.  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  W.,  in  the  county  aforesaid,  did  wickedly  and 
maliciously  post  and  expose  the  said  C.  D.  to  public  reproach, 
by  then  and  there  placing  and  exposing  to  public  view,  to  wit,  on 
the  City  Hall  in  W.  aforesaid,  in  the  county  aforesaid'  a  certain 
writing,  with  the  name  of  the  said  A.  B.  thereunto  subscribed, 
containing  reproachful  and  contemptuous  language  to  and  con- 
cerning the  said  C.  D.,  which  writing  is  of  the  tenor  following, 
that  is  to  say  (here  insert  a  copy) ;  against  the  peace  of  said 
commonwealth,  and  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided. 
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(1045)   Challenging  and  posting ^  at  common  latff.{j) 
That  A.  B.y  late  of,  &c.,  esquire,  being  a  person  of  a  torbolent, 
wicked,  and  malicioas  disposition,  and  not  having  the  fear  of 
God  before  his  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  and  wickedly  and  maliciously  intending,  as 
much  as  in  him  lay,  not  only  to  terrify  and  affright  one   C^  a 
good  and  peaceable  subject  of  our  said  lord  the  king,  but  also  to 
kill  and  murder  him,  heretofore,  to  wit,  on,  &c.,  with  force  and 
arms,  at,  &c.,  unlawfully  and  wickedly  did  provoke  and  challenge 
the  said  C.  to  fight  a  duel   against   him   the  said  A.  B.  with 
sword  and  pistol,  and,  &c.,  that  the  said  C,  having  then  and 
there  refused  to  fight  with  the  said  A.  B.  in  pursuance  of  sach 
wicked  and  unlawful  challenge  last  aforesaid,  he  the  said  A.  B., 
for  the  completing  his  aforesaid  evil  and  wicked  purpose  and 
design,  and  further  to  provoke  and  incite  the  said  C.  to  fight  a 
duel  against  him  the  said  A.  B.  in  the  manner  aforesaid,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at  C.  afore- 
said, in  the  county  aforesaid,  did  wickedly  and  maliciously  place, 
stick  up  and  upon,  and  caused  to  be  placed,  stuck  up,  and  ex- 
posed to  public  view,  to  wit,  on  the  market-house  in  C.  afore- 
said, a  certain  paper  writing,  with  the  name  of  him  the  said  A. 
B.  thereunto  subscribed,  containing  certain  scurrilous  and  aba- 
sive  matter  against  the  said  C,  of  the  tenor  following,  that  is  to 
say  (here  set  out  the  letter  with  the  proper  innuendoes)^  to  the 
great  damage  apd  terror  of  him  the  said  C.  F^  and  against,  &a 
(Conclude  as  in  book  1,  chapter  3.) 

(t)  2  Stark,  on  Slander,  863.     See  for  a  form  of  posting  alone,  942. 
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CHAPTER  XII. 

ATTEMPTS  AND  SOLICITATIONS  TO  COMMIT  OrFENCES.(a) 

(1046)  Attempt  to  commit  an  offence  in  Massachusetts. 

(1047)  Attempt  to  burn  dwelling-house.    Rev.Sts.  of  Mass.  ch.l83,  §  12. 

(1048)  Attempt  to  burn  a  dwelling-house  in  the  night-time,  by  breaking 

and  entering  a  building,  and  setting  fire  to  the  same.     Ber. 
Sts.  of  Mass.  ch.  133,  §  12. 

(a)  While  an  attempt  to  commit  felony  is  in  itself  a  misdemeanor  (1  Hawk. 
P.  C.  55;  Higgins'  case,  2  East,  R.  21 ;  R.  v.  Einnersly,  1  Strange,  196),  an 
attempt  to  commit  even  a  misdemeanor  is  indictable.  Higgins'  case,  2  East,  B. 
8;  R-  r.  Phillips,  6  East,  464;  State  v.  Murray,  15  Maine,  100;  Com.  p.  Har- 
rington, 3  Pick.  26;  State  v.  Avery,  7  Conn.  267 ;  Damarest  v.  Haring,  6  Cow. 
76  ;  State  v.  Keys,  8  Yt  57.  See  Wh.  C.  L.  §  5,  note.  Thus  it  is  an  indictable 
offence  to  advise  A.,  against  whom  a  sheriff  has  a  precept,  and  whom  he  is  about 
to  arrest,  to  draw  a  line  on  the  ground  and  forbid  the  officer  to  pass  it,  asserting 
at  the  time  that  if  the  sheriff  passed  the  ground  and  A.  killed  him,  the  law  was 
on  A.'8  side  (State  v,  Caldwell,  2  Tyler,  212) ;  to  lie  in  wait  near  a  jail,  by 
agreement  with  a  prisoner,  and  to  carry  him  away  (People  v.  Washburn,  10 
Johns.  R.  160) ;  to  send  threatening  letters  (U.  S.  ».  Ravara,  2  Dall.  597) ;  to 
challenge  another  to  fight  with  fists  (Com.  v.  Whitehead,  2  Boston  Law  R  148)  ; 
to  challenge  another  to  fight  under  any  circumstances,  though  not  in  such  a 
way  as  to  constitute  the  statutory  offence  (State  v.  Farrier,  1  Hawks,  487 ;  S^ate 
V.  Taylor,  3  Brev.  243) ;  or  to  even  intimate  to  another  a  desire  to  fight  with 
deadly  weapons.     Com.  r.  Tibbs,  1  Dana,  524.     See  Wh.  C.  L.  §§  2692-6. 

In  an  indictment  for  attempting  to  commit  an  offence,  it  is  not  necessary  to 
maintain  an  exactness  as  great  as  that  which  is  essential  in  an  indictment  for 
the  offence  itself  (R.  v.  Higgins,  2  East,  5  ;  see  Wh.  C.  L.  §§  293,  2698)  ;  aerin 
an  indictment  for  an  assault  with  intent  to  murder,  it  is  not  necessary  to  set  fortJd 
the  instrument  used.  State  v.  Dent,  3  6.  &  J.  8.  Nor  in  an  assault  with  intent 
to  pick  from  the  pocket,  is  it  necessary  to  set  out  the  money  attempted  to  be 
stolen.  Com.  r.  Rogers,  5  S.  &  R.  463.  In  an  indictment  under  the  New  York 
statute,  as  will  be  presently  shown,  for  soliciting  the  commission  of  an  offence, 
the  particular  manner  in  which  the  solicitation  was  made  need  not  be  set  out. 
People  V.  Bush,  4  Hill,  133 ;  Wh.  C.  L.  §  2698. 

Every  solicitation  of  another  to  commit  an  indictable  offence,  whether  felony 
or  misdemeanor,  is  itself  an  act  amounting  to  a  misdemeanor  at  common  law 
Dickinson's  Q.  S.  c.  6,  s.  1 ;  Wh.  C.  L.  §  2696.  Thus,  to  solicit  a  servant  to 
steal  the  goods  of  his  master  is  a  misdemeanor,  although  no  felonious  act  be  done 
in  pursuance  of  the  incitement,  or  any  further  step  beyond  the  soliciting  be  taken 
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(1049)  Attempt  to  commit  a  larceny  from  the  person  of  an  indiTidual,  bj 

picking  his  pocket     Rev.  Sts.  of  Mass.  ch.  133,  §  12. 

(1050)  Attempt  to  commit  arson,  &c.,  in  New  York,  under  2  Bey.  StaL 

698,  §  3. 
First  count,  attempt  to  set  fire,  &c. 

(1051)  Second  count.     Soliciting  another  to  commit  arson,  &c. 

(1052)  Attempt  to  set  fire  to  a  house,  at  common  law. 

(1053)  Conveying  instruments  into  a  prison  with  intent  to  facilitate  the 

escape  of  a  prisoner. 

(1054)  Lying  in  wait  near  a  jail,  in  order  to  secure  a  prisoner's  escape, 

at  common  law. 

(1055)  Keeping  keys  with  intent  to  commit  burglary. 

(1056)  Having  in  possession  implements  of  burglary. 

(1057)  Attempt  to  obtain  money  by  means  of  false  pretences. 

(1058)  Poisoning.    By  mixing  arsenic  with  water,  and  administering  the 

same  with  intent  to  kill,  under  Ohio  statute. 

(1059)  Administering  poison  with  intent  to  murder. 

(1060)  Attempt  to  commit  suicide. 

(1046)  Attempt  to  commit  an  offence^  in  Massachtisetis.^ 

That  A.  B.,  of,  &c.,  on,  &c.,  at,  &c.,  did  attempt  to  commit  an 
offence  prohibited  by  law,  to  wit,  did  attempt,  with  force  and 
arms,  to  {state  the  offence)^{a^)  that  being  an  offence  prohibited  by 
law,  and  in  such  attempt  did  then  and  there  do  a  certain  overt 
act  towards  the  commission  of  said  offence,  to  wit,  did  then  and 
there^  with  force  and  arms  {state  the  act  done^  ^c.) ;  but  said  A. 
B.  then  and  there  did  fail  in  the  perpetration  of  said  offence,  and 
was  intercepted  and  prevented  in  the  execution  of  the  same, 

towards  the  commission  of  the  felony.  R.  v.  Higgins,  2  East,  R.  5.  Again,  to 
solicit  a  member  of  the  privy  council  to  accept  a  bribe  for  the  disposal  of  an 
office  (EL  V.  Yaughan,  4  Burr.  R.  2494)  ;  to  solicit  a  woman  to  commit  adultery 
(State  V.  Avery,  7  Conn.  267)  ;  to  promise  money  to  a  member  of  a  corporation 
if  he  will  vote  for  a  particular  individual  as  mayor  (R.  v.  Plympton,  2  Ld.  Raym. 
1377)  ;  or  to  offer  a  bribe  to  a  juryman  (Young's  case,  cited  2  East,  R.  14-16), 
are  themselves  misdemeanors ;  and  the  same  principle  applies  to  all  cases  where 
an  ineffectual  attempt  is  made  to  induce  another  to  commit  an  offence.  On  a 
prosecution  for  misdemeanor  in  inciting  another  to  commit  a  felony,  it  is  not 
necessary  for  the  prosecutor  to  show  negatively  that  the  felony  was  not  com- 
pleted ;  but  he  may  leave  it  to  the  defendant  to  show,  if  he  thinks  fit,  that  the 
misdemeanor  was  merged  in  the  greater  offence,  or  in  the  absence  of  such  proof 
he  may  be  convicted  of  such  solicitation.  R.  v.  Higgins,  2  East,  R.  19,  20,  per 
Grose,  J. 

(a^)  There  must  be  some  specification  to  indicate  that  the  thing  attempted 
was  illegal.    Wh.  C.  L.  §  2699. 
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against,  &a,  and  contrary,  &c.  ( Conclude  (is  in  book  1,  cHap^ 
ier  3.) 

(1047)  Attempt  to  bum  dwdUnff-hause.    Rev.  Sts.  of  Mass.  ch.  123, 

§12. 

That  A.  B.,  late  of  B.,  in  the  County  of  S.,  yeoman,  on  the 
first  day  of  Jane,  in  the  year  of  our  Lord  at  B.,  in  the 

County  of  S.,  did  feloniously,  wilfully,  and  maliciously  attempt 
to  set  fire  to  and  burn  a  certain  dwelling-house  of  one  C.  D., 
then  occupied  by  one  E.  F.,  there  situate,  and  in  such  attempt 
did  then  and  there  place  a  quantity  of  combustible  materials  on 
certain  boards  under  said  dwelling-house,  and  did  then  and  there 
set  4rc  to  said  combustible  materials,  with  the  intent  thereby 
then  and  there, to  burn  said  dwelling-house;  but  the  said  A.  B. 
did  then  and  there  fail  in  the  perpetration  of  said  offence,  so  as 
aforesaid  attempted  to  be  perpetrated  by  him  ;  against  the  peace 
of  said  commonwealth,  and  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

(1048)  For  an  attempt  to  hum  dwelling-house  in  the  night-timey  by 
breaking  and  entering  a  building^  and  setting  fire  to  the  same. 
Rev.  Sts.  of  Mass.  ch.  183,  §  12.(a2) 

That  John  Harney,  late  of,  &c.,  on  the  seventh  day  of  May, 
in  the  year  of  our  Lord  at  Roxbury,  in  the  County  of  Nor- 

folk, in  the  night-time  of  the  same  day,  did  attempt  wilfully  and 
maliciously  to  set  fire  to  and  burn,  in  the  night-time,  a  certain 
dwelling-house  there  situate,  of  one  Bernard  Walmire,  and  in 
such  attempt  did  then  and  there  break  and  enter  a  certain  out- 
house then  and  there  situated,  of  the  said  Walmire,  and  within 
the  curtilage  of  said  dwelling-house,  and  did  then  and  there  pro- 
cure and  collect  together  certain  shavings  and  combustible  sub- 
stances, and  did  then  and  there  in  said  out-house  set  fire  to,  kin- 
die,  and  burn  said  shavings  and  combustible  substances,  with  the 
intent  then  and  there  to  set  fire  to  and  burn,  in  the  night-time, 
the  dwelling-house  aforesaid,  and  towards  the  commission  of 
such  offence,  but  was  then  and  there  intercepted  and  prevented 
in  the  execution  of  the  same ;  against  the  peace  of  said  com- 

(a^  This  count  was  sustained  in  Commonwealth  v.  Harney,  10  Metcal^  422. 
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iDonwealtb,  and  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided. 

(1049)  Far  <m  attempt  to  commit  a  larceny  from  the  person  of  an 
individual,  hy  picking  his  pocket.  Rev.  Sts.  of  Mass.  ch.  133, 
§  12.(«») 

That  C.  D.,  late  of  B.,  in  the  County  of  S.,  laborer,  on  the  first 
day  of  June,  in  the  year  of  our  Lord  at  B.,  in  the  County 

of  S.,  did  attempt  to  commit  an  offence  prohibited  by  law,  to  wit, 
did  attempt,  with  force  and  arms,  felonioasly  to  steal,  take,  and 
carry  away,  from  the  person  of  one  A.  B.,  his  personal  property, 
then  in  his  pocket  and  in  his  possession,  that  being  an  olfence 
prohibited  by  law,  and  in  such  attempt  did  then  and  there  do  a 
certain  overt  act  towards  the  commission  of  said  offence,  to  wit, 
did  then  and  there,  with  force  and  arms,  feloniously,  and  with 
intent  then  and  there  feloniously  to  steal,  take,  and  carry  away, 
the  property  of  the  said  A.  B.,  then  and  there  being  in  his  pocket 
on  his  person,  thrust,  insert,  put,  and  place  his  said  C.  D.\s  hand 
into  the  pocket  of  the  said  A.  B.,  without  hid  knowledge  and 
against  his  will,  but  said  C.  D.  then  and  there  did  fail  in  the  per- 
petration of  said  offence  of  stealing  from  the  person  of  said  A. 
B.,  and  was  then  and  there  intercepted  and  prevented  in  the  ex- 
ecution of  the  same;  against  the  peace  of  said  commonwealth, 
and  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided. 

(1050)  Attempting  to  commit  arson^  ^<?.,  in  New  York^  under  2  Reo. 
Stat.  698,  §  3.     First  county  attempting  to  set  fire^  ^c.{b) 

That,  &c.,  on,  &c.,  at,  &c.,  did  attempt  unlawfully,  felonioasly, 
and  wilfully  to  set  fire  to  a  certain  barn  of  J,  S.,  situate,  &c., 
with  intent  to  injure  the  said  J.  S.,  &c.,  against,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

(a3)  Tr.  &  H.  Prec.  62.     See  Commonwealth  r.  McDonald,  5  Gushing,  865. 

(6)  People  r.  Bush,  4  Hill,  188.  The  first  of  these  counts  was  held  good  un- 
der 2  R.  S.  588,  2d  ed.  §  8 ;  and  the  second  as  ajnisdemeanor  at  common  lair. 
The  general  principle  was  laid  down,  that  in  cases  of  indictments  for  attempts 
it  was  not  necessary  to  point  out  the  specific  means  by  which  the  attempt  vai 
to  be  consummated. 
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(1051)  Second  count.     Soliciting  another  to  commit  arson^  ^c. 

That,  &c.,  on,  &c.,  at,  &c.,  unlawfully,  falsely,  and  wickedly 
did  solicit  and  incite  one  K.  unlawfully,  felonioasly,  and  wilfully, 
in  the  night-time,  to  set  fire  to  a  certain  barn  of  said  J.  S.,  sit- 
uate, &C.,  against,  &c.     ( Conclude  as  in  hook  1,  chapter  3.) 

(1052)  Attempt  to  set  fire  to  a  house^  at  common  law. 

That  M.  I.,  late  of,  &c.,  spinster,  on,  &c.,  at,  &c.,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  the  dwelling- 
hoase  of  S.  C,  there  situate,  unlawfully  and  wickedly  did 
attempt  and  endeavor  to  set  fire  to,  burn,  and  destroy,  with  an 
intent  feloniously,  voluntarily,  and  maliciously  to  burn  and  con- 
sume the  same,  to  the  evil  example,  &c.,  and  against, &c.  (Con- 
elude  as  in  book  1,  chapter  3.) 

(1053)   Conveying  instruments  into  a  prison^  with  intent  to  facilitate 
the  escape  of  a  prisoner, {c) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  A.  B.,  Esq.,  then  being 
one  of  the  justices  of  the  peace  in  and  for  the  said  county  of 

duly  and  legally  authorized  and  qualified  to  discharge  and 
perform  the  duties  of  that  office,  did  make  out  his  warrant  of 
commitment  in  due  form  of  law,  bearing  date  the  day  and  year 
aforesaid,  directed  to  the  keeper  of  the  commonwealth's  jail  in 

aforesaid,  his  under-keeper  or  deputy,  by  which  said  war- 
rant of  commitment  the  said  justice  did  require  the  keeper  of 
said  jail,  his  under-keeper  or  deputy,  to  receive  into  their  cus- 
tody the  body  of  one  C.  D.,  who  was  therewith  sent  to  them  the 
said  keeper,  his  under-keeper  or  deputy  (the  said  C.  D.  having 
been  brought  before  him  the  said  justice,  and  charged  upon  the 
oath  of  E.  F.  with  having  feloniously  taken,  stojen,  and  carried 
away  a  certain  gelding,  of  the  value  of  dollars,  the  prop- 

erty of  him  the  said  E.  F.),  and  him  the  said  C.  D.  safely  to 
keep  until  he  should  be  discharged  by  due  course  of  law ;  which 
said  warrant  of  commitment  is  as  follows  {here  set  forth  the  war- 

(c)  Davis'  Prec.  117.  " This  precedent,"  says  Mr.  Davis,  "is  drawn  npon  the 
second  section  of  the  statute  of  Mass.  of  1 784,  ch.  41.  It  also  concludes  at  com- 
mon, law.  See  a  similar  precedent  in  Stark.  612,  drawn  upon  the  statute  of  16 
Geo.  11.  c.  31,  8.  1 ;  also  another  in  Cro.  C.  A.  828." 
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rant  of  commitment) ;  by  virtue  of  which  said  warrant  the  said 
C.  D.  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
B.  aforesaid,  was  conveyed,  committed,  and  delivered  to  the  com- 
monwealth's said  jail,  situated  in  said  B.,  and  to  the  keeper 
thereof,  for  the  cause  aforesaid,  to  wit,  for  the  felony  and  larceny 
aforesaid ;  and  the  said  C.  D.  was  then  and  there  lawfully  de- 
tained and  kept  a  prisoner  in  the  aforesaid  jail,  under  the  cus- 
tody of  L  J.,  Esq.,  then  the  keeper  of  said  jail,  for  the  felony 
aforesaid.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  K.  L.,  of  in  the  county  aforesaid, 

laborer,  on  the  day  of  at  B.  aforesaid,  in  the  county 

aforesaid,  did  unlawfully  convey,  and  did  cause  and  procure  to 
be  unlawfully  conveyed,  into  the  said  jail  and  prison,  two  steel 
files,  being  instruments  proper  to  facilitate  the  escape  of  prison- 
ers out  of  the  jail  and  prison  aforesaid,  and  the  same  files  did 
then  and  there  deliver,  and  cause  and  procure  to  be  delivered,  to 
the  said  C.  D.  (he  being  then  and  there  a  prisoner  in  said  jail 
and  prison,  and  then  and  there  lawfully  detained  therein  for  the 
felony  and  larceny  aforesaid),  without  the  knowledge  and  privity 
of  said  keeper  of  said  jail  and  prison,  or  of  any  under-keeper 
of  the  same,  which  said  files,  being  such  instruments  as  aforesaid, 
were  then  and  there  so  conveyed  into  the  said  jail  and  prison, 
and  delivered  to  the  said  C.  D.  as  aforesaid,  by  him  the  said  E. 
L.,  with  an  intent  that  he  the  said  C.  D.  might  thereby  and  there- 
with break  the  said  jail  and  prison,  and  unlawfully  work  himself 
out  of  the  same,  and  with  intent  to  aid  and  assist  the  said  C.  D. 
to  escape  and  attempt  to  escape  from  and  out  of  the  said  jail 
and  prison,  against,  &c^  and  contrary,  &c.  ( Conchide  €U  in  book 
1,  chapter  3.) 

(1054)  Lying  in  wait  near  a  jail^  in  order  to  secure  a  primmer  $ 
escape,  at  common  law.{d) 

That  A.  B.,  Esq.,  then  being  one  of  the  justices  of  the  peace 
in  and  for  the  county  of  duly  and  legally  commissioned, 

authorized,  and  qualified  to  discharge  the  duties  of  that  office, 
did  make  out  his  warrant  of  commitment,  in  due  form  of  law, 

(d)  This  was  meant  as  a  statutory  misdemeanor,  but  as  the  offence  wu  not 
stated  as  such,  the  indictment  was  sustained  as  at  common  law.  People  v.  Tom- 
kins,  9  Johns.  71. 
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nnder  his  band  and  seal,  dated,  &c.,  directed  to  the  keeper  of 
(his  under-keeper  or  deputy),  by  which  said  warrant  {set- 
ting' out  the  warrant),  as  by  the  same  warrrant  more  fully  appears, 
by  virtue  of  which  said  warrant  of  commitment,  afterwards,  to 
wit,  on,  &c.,  at,  &;c.,  A.  B.,  then  being  keeper  of  the  said  jail, 
&c^  of  the  said  county,  &c.,  did  receive  the  said  W.  M.  as  a 
prisoner  in  the  jail  aforesaid,  &c.(^)  And  the  inquest  aforesaid, 
&C.,  do  further  present,  that  J.  T.,  &a,  on,  &c.,  at,  &c.,  being  well 
acquainted  with  the  premises  aforesaid,  and  while  the  said  A.  T. 
was  then  in  the  jail  aforesaid,  under  the  custody  aforesaid,  did 
nnlawfuUy  and  knowingly  combine  and  conspire  with  the  said 
A.  T.,  and  near  the  said  jail  did  lie  in  wait,  to  the  intent  and 
purpose  that  the  said  A.  T.  might  thereby  be  enabled  to  escape ; 
and  that  pursuant  to  the  contrivance  and  conspiracy  of  the  de- 
fendant with  the  said  A.  T.,  and  by  his  means  and  procurement, 
she  did  escape  and  go  at  large  from  the  said  jail,  and  so  the 
said  J.  T.  did  convey  the  said  A.  T.  away,  and  assist  her  in  escap- 
ing from  the  said  jail,  contrary,  &c.  (Conclude  as  in  book  1, 
chapter  3.) 

(1055)  Keeping  keys  with  intent  to  commit  lurglary.{f) 

That  J.  B.,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c*,  and  within 
the  jurisdiction  of  this  court,  with  force  and  arms,  &c.,  twenty 
false  keys  made  of  iron,  in  his  custody  and  possession  unlaw- 
fully had  and  kept,  with  a  wicked  intent  on  the  dwelling-houses 
of  the  citizens  of  this  State,  in  the  night-time,  feloniously  and 
burglariously  to  break,  and  with  the  same  false  keys  to  open 
and  enter,  and  the  goods  and  chattels  of  the  same  citizens  in 
the  same  dwelling-houses  being,  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

(1056)  Having  in  possession  implements  of  hurglary,(a) 

ThsCt  C.  D.,  late  of  B.  in  the  County  of  S.,  laborer,  on  the 
first  day  of  June,  in  the  year  of  our  Lord  at  B.  aforesaid, 

(e)  See2Cliit  C.  L.  175. 
(/)  Drawn  by  Mr.  Bradford  in  1 789. 

(a)  See  Kegina  v.  Oldham,  2  Denison,  C.  C.  472;  5  Cox,  551 ;  3  Carrington& 
Kirwan,  14  £ng.  Law  &  Eq.  Rep.  568.     See  also  Hackett  v.  Com.,  S  Harris,  95. 
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in  the  coanty  aforesaid,  knowingly  did  have  in  his  possession  oer* 
tain  implements,  that  is  to  say,  ten  skeleton  keys,  adapted  and 
designed  for  forcing  and  breaking  open  the  dwelling-bouse  of 
one  E.  F.  there  situate,  with  intent  then  and  there,  in  the  night- 
time of  the  said  day,  the  dwelling-house  of  the  said  E.  P.  there 
situate,  feloniously  and  burglariously  to  break  and  enter,  and 
then  and  there,  in  the  night-time  as  aforesaid,  the  goods  and 
chattels  of  the  said  E.  P.,  in  the  same  dwelling-house  then 
and  there  being,  feloniously  and  burglariously  to  steal,  take,  and 
carry  away ;  the  said  C.  D.  then  and  there  well  knowing  the 
said  implements  to  be  adapted  and  designed  for  the  purpose 
aforesaid,  with  intent  then  and  there  feloniously  and  burglari- 
ously to  use  and  employ  the  said  implements  for  the  purpose 
aforesaid ;  against  the  peace  of  said  commonw^lth,  and  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
yided. 

(1057)  Attempt  to  obtain  money  hy  means  offahepretenc 

The  jurors,  &c.,  upon  their  oath  present,  that  A.  B.,  late  of 
B.,  in  the  County  of  S.,  trader,  on  the  first  day  of  June,  in  the 
year  of  our  Lord  at  B.  aforesaid,  in  the  county  aforesaid, 

unlawfully,  knowingly,  and  designedly  did  falsely  pretend  to  C.  D., 
that  the  said  A.  B.  was  then  and  there  sent  to  the  said  C.  D.  by 
one  E.  F.  to  request  the  loan  of  ten  dollars,  and  that  the  said  K 
F.  desired  the  said  A.  B.  to  say  that  the  said  E.  F.  would  re- 
pay the  same  to  the  said  C.  D.  on  the  next  following  day ;  by 
means  of  which  said  false  pretences  the  said  A.  B.  did  then  and 
there  unlawfully,  knowingly,  and  designedly  attempt  and  en- 
deavor to  obtain  from  the  said  C.  D.  certain  money,  to  wit,  the 
sum  of  ten  dollars  of  the  moneys  of  the  said  C.  D.,  with  intent 
then  and  there  to  cheat  and  defraud  the  said  C.  D.  of  the  same. 
Whereas,  in  truth  and  in  fact,  the  said  A.  B.  was  not  sent  to  the 
said  C.  D.  by  the  said  E.  F.  to  request  the  loan  of  ten  dollars, 
or  any  other  sum  of  money ;  and  whereas,  in  truth  and  in  fact, 
the  said  E.  F.  did  not  say,  or  desire  the  said  A.  B.  to  say,  that 
the  said  E.  F.  would  repay  the  same  to  the  said  C.  D.  on  the 
next  following  day,  as  the  said  A.  B.  then  and  there  well  knew; 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, &c. 
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(1058)  Poisoning^  by  miodng  arsenic  with  water^  and  administer- 
ing  the  same  with  intent  to  kill^  under  Ohio  statute.{b) 

That  A.  B.  and  C.  D.,  on  the  thirty-first  day  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
four,  in  the  County  of  Hamilton  aforesaid,  unlawfully,  wilfully, 
and  with  malice  aforethought,  a  certain  quantity,  to  wit,  four 
ounces,  of  white  arsenic,  then  and  there  being  a  deadly  poison, 
did  put,  mix,  and  mingle  into  and  with  a  certain  quantity  of 
water,  to  wit,  the  quantity  of  one  quart  of  water,  and  the  said 
poison  being  so  mixed  and  mingled  as  aforesaid,  they  the  said 
A.  B.  and  C.  D.,  then  and  there  well  knowing  the  said  white 
arsenic  to  be  so  mixed  and  mingled  as  aforesaid,  and  then  and 
there  well  knowing  the  said  white  arsenic  to  be  a  deadly  poi- 
son, on  the  day  and  year  aforesaid,  and  in  the  county  aforesaid, 
did  unlawrfuUy,  wilfully,  and  with  malice  aforethought,  admin- 
ister the  said  white  arsenic,  so  mixed  and  mingled  as  aforesaid 
with  the  water  aforesaid,  to  one  M.  N.,  then  and  there  being,  for 
the  purpose  and  with  the  intent  then  and  there  to  destroy  and 
take  the  life  of  him  the  said  M.  N. 

,    (1059)  Administering  poison  with  intent  to  murder,  (g) 

That  A.  B.,  &c.,  on,  &c.,  in  the  county  aforesaid,  feloniously 
and  unlawfully  did  administer  to  one  J.  N.  (administer  to  or 
cause  to  be  taken  by  any  person),  a  large  quantity  of  a  certain 
deadly  poison  called  white  arsenic,  to  wit,  two  drachms  of  the 
said  white  arsenic  (any  poison  or  destructive  thing),  with  intent 
then  and   there  and  thereby  feloniously,   wilfully,  and  of   his 

(b)  Warren's  C.  L.  93. 

(g)  Arch.  C.  P.  5^  Am.  ed.  This  form  is  based  on  7  Wm.  4  and  1  Vict.  c. 
85,  8.  2,  which  enact  that  '*  whosoever  shall  administer,  or  cause  to  administer 
to,  or  cause  to  be  taken  by  any  person,  any  poison  or  other  destructive  thing," 
"  shall  be  guilty  of  felony,"  &c.  The  form  in  the  text,  however,  would  undoubt- 
edly be  held  good  as  at  common  law  in  those  States  where  no  statute  exists. 

The  indictment  mast  allege  the  thing  administered  to  be  poisonous  or  destruc- 
tive ;  and  therefore  an  indictment  for  administering  sponge  mixed  with  milk, 
not  alleging  the  sponge  to  be  destructive,  was  held  bad.  R,  r.  Powles,  4  C.  & 
P.  671.  If  there  be  any  doubt  whether  the  poison  was  intended  for  J.  N.,  add 
a  count  stating  the  intent  to  be  "  to  commit  murder  "  generally.  See  Rex  v, 
Ryan,  2  M.  &  R.  218. 
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malice  aforethoaght,  the  said  J.  N.  to  kill  and  murder,  against, 
&c.,  and  against,  &c      {Qmclude  as  in  book  1,  chapter  2.) 

{Add  a  count  stating  that  the  defendant):  ''did  cause  to  be 
taken  by  J.  N.  a  large  quantity,"  &c.  (and  if  the  description  of 
poison  be  doubtful,  add  counts  describing'  it  in  different  ways;  add 
one  count  stating  it  to  be):  ^b,  certain  destructive  thing  to  the 
jurors  afoi;e8aid  unknown." 

(1060)  Attempting  to  eommit  suicide.{h) 

The  jurors,  &c.,  upon  their  oath  present,  that  Marian,  the  wife 
of  Henry  Thomas  Johnson,  late  of  B.,  in  the  County  of  S.,  la- 
borer, on  the  first  day  of  June,  in  the  year  of  our  Lord 
with  force  and  arms,  at  B.  aforesaid,  in  the  county  aforesaid,  an- 
lawfully  and  wilfully  did  cast  and  throw  herself  from  and  off  a 
certain  steamboat  called  the  "  Bee,^'  then  and  there  being  pro- 
pelled along  the  waters  of  a  certain  river  there,  called  the  Thames, 
into  the  waters  of  the  said  river,  with  the  wicked  intent  and  pur- 
pose of  then  and  there  feloniously,  wilfully,  and  of  her  malice 
aforethought,  choking,  suffocating,  drowning,  and  murdering  her- 
self in  and  by  the  waters  aforesaid.  And  so  the  jurors  aforesaid, 
upon  their  bath  aforesaid,  do  say,  that  the  said  M.  J.,  on  the  day 
and  year  aforesaid,  at  B.  aforesaid,  in  the  county  aforesaid,  un- 
lawfully, wilfully,  and  wickedly  did  attempt  and  endeavor  feloDi- 
ously,  wilfully,  and  of  her  malice  aforethought,  to  kill  and  murder 
herself  in  the  manner  aforesaid ;  against  the  peace,  &c. 

(h)  Sec  5  Cox,  C.  C.  Appendix,  p.  xciL  for  indictments  for  participation  in 
suicide;  and  see  also  ante,  107, 138. 
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CHAPTER  XIII. 

KEVOLT,   PIRACY,    AND   VIOLATION   OF    THE    LAWS    CONCERNING   THE 

SLAVE-TRADE.(i) 

(1061)  Making  a  revolt 

(1062)  Endeavoring  to  make  a  revolt. 

(1063)  Same,  setting  out  the  *'  endeavor  "  to  consist  in  a  conspiracy,  &c. 

(1064)  Setting  out  the  endeavor  to  consist  in  a  solicitation  of  others  to 

neglect  their  duty,  &c. 

(1065)  Setting  out  the  endeavor  to  consist  in  an  assemblage  of  the  crew 

in  a  riotous  manner,  &c. 

(1066)  Laying  the  time  with  a  carUinuendo. 

(1067)  Piracy,  at  common  law. 

(1068)  Rioting  on  board  ship. 

(1069)  Confining  the  master,  &c. 

(1070)  Piratically  and  feloniously  running  away  with  a  vessel,  and  aid- 

ing and  abetting  therein,  &c.,  and  assaulting  master. 
First  count,  running  away  with  vessel. 

(1071)  Running  away  with  goods,  &c. 

(1072)  Same,  stated  more  specially.  • 

(1073)  Assaulting  master  and  running  away  with  goods,  &;c. 

(1074)  Against  principal  offender  for  running  away  with  vessel. 

(1075)  Against  others  as  accessaries. 

(1076)  Breaking  and  boarding  a  ship,  assaulting,  &c.,  the  crew,  and 

stealing,  &c.,  the  cargo. 

(1077)  Piratically  breaking  into,  taking,  apd  carrying  away  a  ship  and 

certain  goods  on  board  the  same. 

(1078)  Against  a  seaman  for  laying  violent  hands  upon  his  commander, 

with  intent  to  prevent  his  fighting  in  defence  of  his  ship. 

(1079)  Attempting  to  corrupt  a  seaman  to  turn  marauder,  and  to  run 

away  with  a  ship. 

(1080)  Against  an  accessary  to  a  piracy  before  the  fact. 

(1081)  Against  an  accessary  to  a  piracy  after  the  fact. 

(1082)  Fitting,  equipping,  and  preparing,  and  being  concerned  in  fitting, 

&c.,  vessels  for  the  slave-trade  in  ports  of  the  United  States, 
as  master  or  owner,  under  the  Act  of  20th  April,  1818,  §§  2,  3. 

(1083)  Same,  but  leaving  out  allegation  that  offence  was  after  the  act, 

and  averring  defendant  caused  the  vessel  to  sail. 

(0  See  Wh.  C.  L.  §§  2829-68. 
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(1084)  Preparing  the  vessel,  &c 

(1085)  Aiding  and  abetting  in  preparing,  &c. 

(1086)  Serving  on  board  of  a  vessel  engaged  in  the  slave-trade,  under 

Act  of  lOth  May,  1800,  §§  2,  3.     First  count,  the  vessel  bemg 
American. 

(1087)  Second  count,  the  vessel  being  foreign. 

(1088)  Third  count.     Same,  stated  more  specially. 

(1089)  Another  form  for  the  same. 

(1090)  Fitting  out  slaver,  &c. 

(1091)  Forcibly  confining  and  detaining  negroes  taken  from  the  coast  q( 

Africa,  with  intention  of  making  slaves  of  them,  and  for  aid- 
ing and  abetting,  under  Act  of  15th  May,  1820,  §  5. 

(1092)  Against  a  part  of  defendants  as  principals  and  the  others  as 

accessaries. 

(1093)  Taking  on  board  and  receiving  from  the  coast  of  Africa,  negroes, 

&c.,  under  the  Act  of  20th  April,  1818,  §  4. 

(1094)  Forcibly  bringing  and  carrying  away  negroes  from  the  coast  of 

Africa,  for  the  purpose  of  making  slaves  of  them,  under  Act  of 
15th  May,  1820,  §  4. 

(1061)  Making  a  revolt 
That  H.  Q.  et  aLj  all  late,  &c.,  on,  &c.,  in  and  on  board  of  a 
certain  American  ship  or  vessel  called  the  "  Hibernia,"  then  lying 
within  the  jurisdiction  of  a  foreign  state  or  sovereign,  to  wit,  at, 
&c.,  the  same  then  and  there  being  an  American  ship  or  vessel, 
belonging  to  certain  persons,  citizens  of  the  United  States,  whose 
names  are  to  the  jurors  aforesaid  as  yet  unknown,  of  which  ship 
or  vessel  one  A.  B.  was  then  and  there  master,  with  force  and 
arms,  did  make  a  revolt  in  said  ship  or  vessel  (by  unlawfully, 
wilfully,  and  with  force  usurping  the  command  of  such  ship  and 
vessel  from  the  said  the  master  thereof,  or,  by  unlawfully, 

wilfully,   and   with   force  depriving  the   said  the  master' 

thereof,  of   his  authority  and  command  on   board  of  the  said 
vessel,  &c.),(a)  they  the  said  H.  G.  et  aL,  then  and  there  being 

(a)  One  of  the  segments  of  the  passage  in  brackets  or  an  averment  of  a  sim- 
ilar character  under  the  act,  is  made  necessary  by  the  decision  of  Judge  Kane, 
in  the  case  of  U.  S.  v,  Almeida,  Dist.  Ct.  U.  S.,  Phil.,  Feb.  1847.  «  The  indict 
ment,"  he  said,  "  on  which  these  prisoners  were  convicted  a  few  days  ago, 
charges  that  on  tlie  first  day  of  November  last,  upon  the  high  seas,  &c.,  they, 
being  *  seamen  of  an  American  vessel,  to  wit,  the  barque  "  Pons,"  with  force  and 
arms,  did  then  and  there  feloniously  make  a  revolt  on  board  the  said  ship,  con- 
trary,' &c. 

*<  A  motion  has  been  made  in  arrest  of  judgment,  on  the  ground  that  the 
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the  crew  of  the  said  ship  or  vessel,  against,  &c.,  and  contrary, 

offence  is  not  set  forth  in  the  indictment  with  adequate  certainty  ;  and  it  has 
been  contended  that,  under  the  acts  of  Congress  now  in  force,  it  was  incumbent 
on  the  prosecution  to  set  out  more  specifically  the  acts,  which  make  up  the 
offence  charged. 

"  The  question  presented  by  the  record  is  more  interesting  than  difficult ;  but 
as  it  appears  to  be  of  the  first  impression,  it  properly  invites  an  exposition  of 
the  views  of  the  court  in  deciding  it. 

"  The  law  secures  to  every  man  who  is  brought  to  trial  on  a  charge  of  crime, 
that  the  acts  which  constitute  his  alleged  guilt  shall  be  set  forth  with  reasona- 
ble certainty  in  the  indictment  which  he  is  called  upon  to  plead  to.  This  is 
his  personal  right  —  indispensable,  to  enable  him  to  traverse  the  facts,  if  he 
believe  them  to  be  untruly  charged;  to  deny  their  asserted  legal  bearing,  if 
in  his  judgment  they  do  not  establish  the  crime  imputed  to  him ;  or  to  admit 
at  once  the  facts  and  the  conclusions  from  them,  if  he  be  conscious  of  guilt.  It 
is  important  to  his  protection  also,  in  case  he  should  be  a  second  time  charged 
for  the  same  offence,  that  there  should  be  no  uncertainty  as  to  that  for  which 
he  was  tried  before.  And  besides  all  this,  which  may  be  supposed  to  regard 
the  accused  alone,  it  is  necessary  for  the  proper  action  and  justification  of  the 
court,  that  it  should  clearly  appear  from  facta  patent  on  the  record,  that  a  spe- 
cific, legally  defined  crime  has  been  committed,  for  which  sentence  is  to  be 
awarded  according  to  the  laws  that  apply  to  it. 

"  There  are  exceptions,  or  rather  limits,  to  the  application  of  this  principle ; 
but  they  all  refer  themselves  to  the  peculiar  character  of  the  offence  charged. 
Thus,  an  indictment  against  a  *  common  barrator,'  or  for  *  keeping  a  common 
gaming-house,'  or  <  a  house  of  ill-fame,'  is  good  without  a  specification  of  acts ; 
for  the  essence  of  the  offence  in  these  cases  is  habitual  character.  So  also, 
where  the  charge  is  not  the  absolute  perpetration  of  an  offence,  but  its  primary 
characteristic  lies  in  the  intent,  instigation,  or  motion  of  the  party  towards  its 
perpetration ;  the  acts  of  the  accused,  important  only  as  developing  the  mala 
mens,  and  not  constituting  of  themselves  the  crime,  need  not  be  spread  upon  the 
record.  Such  are  certain  cases  of  conspiracy,  and  those  of  attempt  or  solicita- 
tion, to  commit  a  known  crime ;  where  the  mental  purpose  may  not  have  been 
matured  into  effective  action,  or  has  had  reference  to  criminal  action  by  a  third 
party  —  a  class  of  exceptions,  this  last,  which  vindicates  much  of  the  judicial 
action  under  this  statute. 

"  But  these  are  only  exceptions  :  the  principle  is  as  broad  as  ;the  common  law. 
It  is  not  enough,  and  never  has  been,  to  charge  against  the  party  a  mere  legal 
conclusion,  as  justly  inferential  from  the  facts  that  are  not  themselves  disclosed 
on  the  record.  You  may  not  charge  treason,  murder,  or  piracy,  in  round 
general  phrases.  You  must  set  out  the  act  which  constitutes  it  in  the  particu- 
lar case. 

"  Following  out  the  principle,  it  has  always  been  held  that  where  various  acts 
have  been  enumerated  in  a  statute,  as  included  in  the  same  category  of  crime, 
and  to  be  punished  alike,  it  is  not  enough  to  charge  the  violation  of  such  a  stat- 
ute in  disjunctive  or  alternative  terms.    That  is  to  say,  you  may  not  charge  its 
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&c.  ( Conclude  as  in  book  1,  chapter  3,  and  see  17, 18, 181,  n^ 
239,11.) 

{Add  count  for  endeavoring  to  commit  revolt,  as  in  nextform.{b) 

violation  to  have  been  in  this  or  that  or  another  particular,  leaving  the  defend- 
ant uncertain  which  or  how  many  of  the  enumerated  particulars  he  is  to  answer 
to.    He  is  entitled  to  precise  notice  of  the  accusation  against  him. 

''  All  these  are  long  recognized  rules  of  the  criminal  law,  framed  for  the  pro- 
tection of  innocence,  and  not  unfrequently  essential  to  its  safety.  The  court  has 
no  right  to  disregard  them,  if  it  would ;  on  the  contrary,  it  is  called  upon  by 
the  highest  duty  that  man  can  owe  his  fellow,  to  see  to  it  that  they  lose  none  of 
that  efficiency  for  good  which  is  due  to  the  uniformity  and  certainty  of  their 
application.  The  defendants  have  asserted  of  record,  that  in  their  case  these 
rules  of  pleading  have  not  been  conformed  to,  that  they  have  not  had  such 
notice  of  the  offence  charged  against  them  as  the  law  requires,  and  that  there 
is  not  now  within  the  judicial  knowledge  of  the  court  that  precise  and  specific 
assurance  of  their  guilt,  which  can  warrant  us  in  pronouncing  sentence  upon 
this  verdict.  If  it  be  so,  they  are  not  too  late  in  bringing  the  fact  to  our 
notice. 

'<  The  indictment,  it  is  understood,  is  in  accordance  with  the  precedents  under 
the  Crimes'  Act  of  1790.  By  the  8th  section  of  that  act  it  was  enacted,  that 
if  any  seaman  shall  lay  violent  hands  on  his  commander,  thereby  to  hinder  him 
from  defending  his  ship,  or  the  goods  committed  to  his  trust,  *■  or  shall  make  a 
revolt  in  the  ship,'  he  shall  be  adjudged  to  be  a  pirate  and  a  felon ;  and  by  the 
12th  section  it  was  enacted,  that  if  any  seaman  shall  confine  the  master  of  any 
ship  or  vessel,  or  *  endeavor  to  make  a  revolt  *  in  such  ship,  he  shall  on  convic- 
tion suffer  imprisonment  and  fine. 

"  Almost  all  the  indictments  that  have  been  framed  under  this  act  for  offences 
similar  to  the  present,  have  charged  the  offence  in  the  words  of  the  1 2th  section, 
for  *  endeavoring  to  make  a  revolt.'  U.  S.  v.  Bladen,  1  P.  C.  C.  R.  213;  U.  S. 
V.  Smith,  8  W.  C.  C.  R.  78 ;  U.  S.  v.  Smith  and  Combs,  3  W.  C.  C.  R.  526 ;  U. 
S.  p.  Kelly,  4  W.  C.  C.  R.  528  ;  U.  S.  v.  Smith,  1  Mas.  147;  U.  S.c.  Hamil- 
ton, 1  Mas.  443 ;  U.  S.  r.  Keefe,  3  Mas.  457 ;  U.  S.  v.  Hemmer,  4  Mas.  105; 
U.  S.  V.  Haines,  5  Mas.  272;  U.  S.  v,  Gardner,  6  Mas.  402 ;  U.  S.  c.  Barker,  5 
Mas.  404 ;  U.  S.  v.  Savage,  5  Mas.  460 ;  U.  S.  v,  Thompson,  1  Sumn.  168 ;  U. 
S.  V.  Morrison,  1  Sumn.  448  ;  U.  S.  r.  Ashton,  2  Sumn.  IS;  U.  S.  u.  Cassedy, 
2  Sumn.  582 ;  U.  S.  v.  Rogers,  3  Sumn.  842.  Now,  as  we  have  already  re- 
marked, a  charge  for  such  an  offence  as  was  the  subject  of  all  these  cases,  rest- 
ing merely  in  the  endeavor,  not  going  to  the  perfected  act,  was,  according  to  all 
the  authorities,  well  laid  in  the  succinct  descriptive  words  of  the  section  ;  and  in 
the  only  cases  under  the  8th  section,  in  which  the  principal  offence  of  making  a 
revolt  was  charged  (U.  S.  v.  Sharp,  1  P.  C.  C.  R,  118  ;  Same  v.  Same,  1  P.  C. 
C.  R.  131;  and  U.  S.  v,  Haskell,  4  W.  C.  C.  R.   402),  the  indictment  was 

(6)  A  count  for  a  revolt  may  be  joined  with  a  count  for  an  endeavor  to  com- 
mit a  revoft,  and  after  a  general  conviction,  judgment  will  not  be  arrested  on 
account  of  such  joinder.    U.  S.  o.  Peterson,  1  Wood.  &  Min.  305. 
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(1062)  Endeavoring  to  make  a  revolt  (h^) 
That  A-  B.,  late  of,  &a,  C.  D.,  late  of,  &c.,  and  E.  R,  late  of, 
&c-  {specify  every  one  separately^  as  above)^  heretofore,  to  wit, 

quashed  or  the  judgment  arrested  on  other  grounds,  or  else  the  acquittal  of  the 
prisoner  noade  it  unnecessary  to  dbcuss  the  question  which  is  now  before  us. 
No  sentence  has  ever  been  pronounced  on  such  a  conviction. 

'<  Indeed,  the  courts  before  whom  the  cases  were  tried  on  indictments  like  this, 
though  the  particular  question  was  not  raised  upon  the  pleadings,  felt  them- 
selves embarrassed  by  the  undefined  phraseology  of  the  act  of  Congress,  and 
Judge  Washington  more  than  once  recommended  to  the  jury  not  to  find  the 
defendant  guilty  of  either  making  or  endeavoring  to  make  a  revolt,  however 
strong  the  evidence  might  be.    See  U.  S.  v.  Sharp,  and  U.  S.  v.  Bladen,  ut  supra. 

'^  The  question  of  the  meaning  of  these  terms  was  at  last  submitted  to  the 
Supreme  Court  of  the  United  States,  in  a  case  that  went  up  on  a  certificate  of 
division  from  this  circuit  (U.  S.  v.  Kelly,  ut  supra,  and  Wheat.  41 7),  and  in  the 
spring  of  1826  the  import  of  the  act  of  Congress  of  1790  was  judicially  deter-, 
mined. 

"In  1885,  however,  a  new  act  of  Congress  was  passed,  which,  obviously  re- 
ferring to  the  language  of  the  Supreme  Court  in  Kelly's  case,  yet  not  adopting 
it,  proceeded  to  declare  what  violations  of  law  should  thereafter  be  deemed  to 
constitute  the  crime  of  revolt  The  language  of  the  first  section  of  this  act  is  as 
foUows :  — 

"  *  K  any  one  or  more  of  the  crew  of  any  American  ship  or  vessel  on  the 
high  seas,  or  on  other  waters  within  the  admiralty  or  maritime  jurisdiction  of 
the  United  States,  shall  unlawfully,  wilfully,  and  with  force,  or  by  fraud,  threats, 
or  other  intimidations,  usurp  the  command  of  such  ship  or  vessel  from  the  master, 
or  other  lawful  commanding  officer  thereof,  or  deprive  him  of  his  authority  and 
command  on  board  thereof,  or  resist  or  prevent  him  in  the  free  and  lawful  ex- 
ercise thereof,  or  transfer  such  authority  and  command  to  any  other  person  not 
lawfully  entitled  thereto,  every  such  person  so  ofiending,  his  aiders  or  abettors, 
shall  be  deemed  guilty  of  a  revolt  or  mutiny  and  felony ;  and  shall,  on  convic- 
tion thereof,  be  punished  by  fine  not  exceeding  two  thousand  dollars,  and  by 
imprisonment  and  confinement  to  hard  labor  not  exceeding  ten  years,  according 
to  the  nature  and  aggravation  of  the  offence.' 

«  The  unlawful  acts,  which  now  fall  within  the  definition  of  a  maritime  revolt, 
are  distributed  by  the  language  of  this  section  into  four  categories  or  classes  : 
1.  Simple  resistance  to  the  exercise  of  the  captain's  authority ;  2.  The  deposi- 
tion of  the  captain  from  his  command  ;  3.  The  transfer  of  the  captain's  power 
to  a  third  person;  4.  The  usurpation  of  the  captain's  power  by  the  party 
accused. 

<^  It  IS  impossible  to  analyze  the  section  as  I  have  done,  without  remarking 

(fti)  U.  S.  r.Veal,  New  York,  1847.  The  defendant  was  convicted.  See  Wh. 
C.  L.  §  2868. 
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on,  &;c.,  with  force  and  arms,  on  the'  high  seas,  oat  of  the  jnris- 
diction  of  any  particular  state  of  the  said  United  States,  on 
that  the  offences  which  it  includes,  however  similar  in  character,  differ  widely 
in  degree.  The  simple  act  of  unpremeditated  resistance  to  the  captain  cannot 
be  identified  with  his  formal  degradation  from  the  command,  still  less  with  the 
usurpation  of  his  station,  without  overlooking  the  gradations  of  crime,  and  con- 
founding the  accidental  turbulence  of  a  heated  sailor  with  the  deliberate  ud 
daring  triumphant  conspiracy  of  mutineers. 

"  This  indictment,  however,  makes  no  reference  to  these  statutory  distinctions. 
It  pursues  the  precedents  in  use  before  the  act,  and  charges  all  the  prisoners, 
simply  and  alike,  with  *  making  a  revolt ; '  and  in  this,  we  are  told,  it  confonns 
to  other  indictments  which  have  been  framed  by  different  attorneys  for  the 
United  States  since  the  act  was  passed.  But  is  there  in  this  such  a  clear  and 
specific  description  of  the  offence  of  each  of  these  men  as  the  rules  of  criminal 
pleading  prescribe,  and  the  language  of  the  act  has  made  easily  practicable  ? 
Is  it  more  than  a  charge  in  the  alternative  or  disjunctive,  when  the  terms  in 
which  the  charge  is  made  must  be  resolved  into  alternative  or  disjunctiTe  prop- 
ositions in  order  to  be  understood  ?  Does  this  court  see,  on  inspectinjy  the  rec- 
ord of  this  conviction,  and  will  other  courts,  who  may  hereafter  refer  to  it  for  • 
precedent,  see  here  that  clear  reference  to  the  grades  of  guilt  recognized  by  the 
act  of  Congress,  which  should  explain  the  difference  properly  to  be  made  in  the 
sentences  of  the  prisoners  ? 

"  The  circumstances  of  the  case,  as  they  are  known  to  the  judge  who  presided 
at  the  trial,  illustrate  the  force  of  this  last  question.  Among  the  prisoners  is  a 
principal  officer  of  the  ship,  who,  according  to  the  evidence  upon  which  the  jury 
convicted  him,  was  the  moving  spirit  and  principal  actor  of  the  revoltT  who 
struck  the  captain  to  the  deck  with  a  deadly  weapon,  imprisoned  him,  bound, 
in  a  darkened  state-room,  with  a  sentry  at  the  door,  while  he  himself  usurped 
the  command  of  the  ship,  continuing  to  exercise  it  till  he  was  within  two  hours' 
travel  of  the  city.  Another  prisoner  is  a  simple  seaman,  whose  offence  consisted 
in  omitting  to  interfere  for  the  captain's  rescue,  rather  than  in  any  more  direct 
agency  against  him.  Had  the  several  categories  of  crime  which  the  8th  section 
indicates  formed  the  subjects  of  charge  in  as  many  counts  of  the  indictment,  is 
it  not  altogether  possible  that,  upon  the  same  evidence,  one  of  these  would  now 
stand  convicted  on  several  charges,  the  other  of  but  one,  and  that  the  lightest 
on  the  list  ? 

"  But  this  is  illustration  merely  :  the  argument  is  independent  pf  it  The 
party  accused  is  entitled  to  the  most  clear  specification  of  his  offence  that  iU 
character  and  circumstances  reasonably  admit  of;  and  it  cannot  be  said  that  he 
has  had  this,  when  a  more  direct  description  is  furnished  in  the  yery  words  (rf 
the  act  under  which  he  is  indicted.  The  judgment,  therefore,  must  be  ar- 
rested. 

"  In  thus  deciding  upon  the  insufficiency  of  the  indictment,  the  court  is  not 
insensible  to  the  consideration  that  perhaps  very  little  of  essential  wrong  might 
have  been  sustained  by  either  of  the  prisoners  if  we  could  lawfully  have  pro- 
ceeded to  the  sentence.    The  facts  cannot  be  more  faithfully  examined,  nor  the 
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waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  in 
and  on  board  of  a  certain  American  vessel,  being  a  called 

the  whereof  one  G.  H.  was  then  and  there  the  master  and 

commander,  did  then  and  there  endeavor  to  make  a  revolt,  they 
the  said  A.  B.,  C.  D.,  and  E.  F.,  then  and  there  being  (state 
number)  of  the  crew  of  the  said  American  called  the 

against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1,  chcq)- 
ter  3.) 

(1063)  Second  counL     Same^  setting  out  the  *^  endeavor ^^  to  consist 
in  a  conspiracy^  ^c. 

That  the  said  A,  B.,  C.  D.,  and  E.  F.,  heretofore,  to  wit,  on, 
&c.,  with  force  and  arms,  upon  the  high  seas,  out  of  the  jurisdic- 
tion of  any  particular  state  of  the  said  United  States,  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  in  and  on  board 
of  a  certain  American  vessel,  being  a  called  the 

whereof  one  G.  H.  was  then  and  there  the  master  and  com- 
mander, did  then  and  there  endeavor  to  make  a  revolt,  in  this, 
that  they,  the  said  A.  B.,  C.  D.,  and  E.  F.,  did  then  and  there 
combine,  conspire,  and  confederate  with  K.  L.  and  M.  N.,  on 
board  of  said  called  the  to  make  a  revolt  in  and  on 

board  of  said  called  the  they  the  said  then  and 

there  being  (state  number)  of  the  crew  of  the  said  called 

the  against,  &c.,  and  against,  &c.     ( Conclude  as  in  book  1, 

chapter  3.) 

Third  count. 

(Like  second  county  striking:  out) :  "  did  then  and  there  endeavor 
to  make  a  revolt,  in  this,  that  they,  the  said  ." 

merits  of  the  case  more  ably  developed  in  argument,  nor,  as  it  seems  to  us,  more 
candidly  and  intelligently  apprehended  by  the  jury,  than  they  were  in  the  pro- 
tracted and  laborious  trial  which  recently  closed.  But  we  have  no  right  to  con- 
sider of  policy,  at  best  probable,  in  reference  to  a  single  case,  when  we  are 
called  on  to  apply  the  general  principles  of  established  law,  and  to  register  a 
precedent  for  the  future  action  of  the  court.  We  perform  a  single  and  unmixed 
duty,  when  we  declare,  upon  the  call  of  the  accused,  what  are  their  legal 
rights."— MS.  Report. 
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Fourth  caunL 
{Like  third  county  substituting):  '^did  then  and  there  combine, 
conspire,  and  confederate  with  some  other  person  or  persons,  on 
board  of  said  vessel,  being  a  called  the  to*  the  jarora 

aforesaid  unknown,  to  make  a  revolt,"  &c.,  for  "  did  then  and 
there  combine,  conspire,  and  confederate  with  on  board  of 

said  called  the  to  make  a  revolt,"  &c. 

(1064)  Fifth  count.     Same  as  first,  setting  out  the  endeavor  to  eon- 
sist  in  a  solicitation  of  others  to  neglect  their  duty,  ^c. 

That  the  said  A.  B.,  C.  D.,  &c.,  heretofore,  to  wit,  on, 

&C.,  with  force  and  arms,  on  the  high  seas,  out  of  the  jurisdiction 
of  any  particular  state  of  the  said  United  States  of  America,  on 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court,  in  and 
on  board  of  a  certain  American  vessel,  being  a  called  the 

whereof  one  6.  H.  was  then  and  there  the  master  and 
commander,  did  then  and  there  endeavor  to  make  a  revolt  on 
board  of  said  called  the  in  this,  that  they,  the  said 

A.  B.,  C.  D.,  &c.,  did  then  and  there  solicit,  incite,  and  stir  ap 
others  of  the  crew  of  the  said  called  the  to  the  jarors 

aforesaid  unknown,  to  neglect  their  proper  duty  on  board  of  the 
said  called  the  they  the  said  being  then  and 

there  of  the  crew  of  the  said  called  the  against, 

&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 


Sixth  count. 

(Like  fifth  count,  substituting) :  '^  did  then  and  there  solicit, 
incite,  and  stir  up  others  of  the  crew  of  the  said  vessel,  being  a 
called  the  to  the  jurors  aforesaid  unknown,  to  dis- 

obey and  resist  the  lawful  orders  of  the  said  the  master  of 

the  said  called  the  ,"  for  "  did  then  and  there  solicit, 

incite,  and  stir  up  others  of  the  crew  of  the  said  called  the 

to  the  jurors  aforesaid  unknown,  to  qeglect  thdr  proper 
duty  on  board  of  the  said  called  the  •" 
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Seventh  count. 
{Like  sixth  county  substituting) :  ^  did  then  and  there  solicit, 
incite,  and  stir  up  other  and  others  of  the  crew  of  the  said  vessel,  ■ 
being  a  called  the  to  the  jurors  aforesaid  unknown, 

to  betray  their  proper  trust  on  board  thereof,  they  the  said 
then  and  there  being  of  the  crew  of  the  said  called  the 

against  the  peace,  &c.,"  for  "  did  then  and  there,"  &c. 

(1065)  Eighth  count*     Same  as  first  county  setting  out  the  endeavor 
to  consist  in  an  assemblage  of  the  crew  in  a  liotous  manner^  ^c. 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  heretofore,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
with  force  and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States  of  America,  on 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court,  in 
and  on  board  of  a  certain  American  vessel,  being  a  called 

the  whereof  one  was  then  and  there  the  master  and 

commander,  did  then  and  there  endeavor  to  make  a  revolt  in 
and  on  board  of  said  called  the  in  this,  that  they  the 

said  did  then  and  there  assemble  with  others  of  the  crew 

of  the  said  vessel,  to  the  jurors  aforesaid  unknown,  in  a  tumult- 
uous and  mutinous  manner,  they  the  said  being  then  and 
there  of  the  crew  of  the  said  called  the  against, 
&c.,  and  against,  &c.     (Conclude  as  in  book  1,  chapter  3.) 

Ninth  count, 

(Like  eighth  count,  inserting  after) :  "  in  a  tumultuous  and 
mutinous   manner,"  "in  and  on  board  of  said  called  the 

and  did  then  and  there  make  a  riot  in  and  on  board  of  the 
said  called  the  ." 

(1066)  Tenth  count.     Same  as  first,  laying  the  time  with  a  con- 

tinuendo. 

{For  final  county  see  17,  18, 181,  n.,  239,  n.) 
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(1067)  Piracy^  at  eommon  law.{a) 

That  J.  S.,  K.  S.,  and  L.  T.,  od  the  first  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-two,  with 
force  and  arms,  upon  the  high  seas,(i)  out  of  the  jurisdiction  of 
any  particular  state  of  the  United  States,  and  within  the  juris- 

(a)  This  form,  with  a  portion  of  the  notes,  is  drawn  from  Archbold's  C.  P. 
13th  ed.  869. 

(b)  The  offence  must  be  proved  to  have  been  committed  within  the  jurisdic- 
tion of  the  Court  of  Admiralty ;  that  is,  upon  some  part  of  the  sea  which  Is  not 
infra  corpus  comitatus.  Such  is  the  general  international  rule.  In  England,  all 
rivers  in  the  country,  until  they  flow  past  the  furthest  point  of  land  next  the 
sea,  are  within  the  jurisdiction  of  the  courts  of  common  law,  and  not  of  the 
Court  of  Admiralty  (see  1  Co.  175;  3  Inst.  113 ;  8  T.  R.  113  ;  1  Hawk,  c  37, 
8.  11)  ;  thus  where  the  sea  flows  in  between  two  points  of  land  in  the  couotxy, 
a  straight  imaginary  line  being  drawn  from  one  point  to  the  other,  the  courts  of 
common  law  have  jurisdiction  of  all  offences  committed  within  that  line;  the 
Court  of  Admiralty  of  all  offences  without  it.  But  see  R.  v.  Bruce,  R.  &  E. 
242.  But  if  a  robbery  be  committed  in*  creeks,  harbors,  ports,  &c.,  in  foreign 
countries,  the  Court  of  Admiralty  indisputably  has  jurisdiction  of  it,  and  such 
offence  is  consequently  piracy.  R.  v.  Jemot,  Old  Bailey,  28th  February,  1812, 
MSS.  On  an  indictment  for  larceny  out  of  a  vessel  lying  in  a  river  at  Wampu, 
in  China,  the  prosecutor  gave  no  evidence,  as  to  the  tide  flowing  or  otherwise 
where  the  vessel  lay ;  but  the  judges  held  that  the  admiralty  had  jurisdiction, 
it  being  a  place  where  great  ships  go.  R.  i».  Allen,  1  Mood.  C.  C.  494.  As  to 
offVsnccs  committed  on  the  coasts,  the  admiralty  have  exclusive  jurisdiction  of 
offences  committed  beyond  the  low-water  mark ;  and,  between  that  and  the 
high-water  mark,  the  Court  of  Admiralty  has  jurisdiction  of  offences  done  upon 
the  water  when  the  tide  is  in ;  and  the  courts  of  common  law  of  offences  c(hii- 
mitted  upon  the  strand  when  the  tide  is  out.  All  the  other  parts  of  the  high  sea 
are  indisputably  within  the  jurisdiction  of  the  admiralty. 

In  this  country  a  vessel  lying  in  an  open  roadstead  of  a  foreign  counti}',  is 
held  to  be  on  the  high  seas.  U.  S.  r.  Pirates,  5  Wheat.  184.  With  us,  it  ia 
not  necessary  to  give  the  federal  courts  jurisdiction  that  the  vessel  should  have 
belonged  to  citizens  of  the  United  States ;  it  is  enough  if  she  had  no  naUonal 
character,  but  was  held  by  pirates,  or  persons  not  lawfully  sailing  any  foreign 
flag.  And  the  offence  is  equally  cognizable  by  the  U.  S.  Courts  if  committed 
on  board  of  a  foreign  vessel  by  a  citizen  of  the  U.  S.,  or  by  a  foreigner  on 
board  of  an  U.  S.  vessel ;  or  by  a  citizen  or  foreigner  on  board  a  piratical 
vessel.  U.  S  v.  Furlong,  5  Wheat.  152 ;  Ex  parte  BoUman  &  Swartwont,  4 
Cranch,  75 ;  U.  S.  v.  Kessler,  1  Baldwin,  20.  But  it  is  otherwise  with  acts  of 
piracy  committed  by  citizens  of  a  foreign  country  in  foreign  vessels.  lb.  U.  S. 
V.  Palmer,  3  Wheat  632. 
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diction  of  this  court,((?)  to  wit,  in  and  on  board(c?)  of  a  certain 
ship,  called  the  "  Windsor  Castle,"  in  a  certain  place  upon  the 
high  seas,  distant  about  ten  leagnes  from  Cutcbeen,  in  the  East 
Indies,  then  being,  in  and  upon  certain  mariners,  to  the  jurors 
aforesaid  unknown,  in  the  peace  of  God  and  of  the  said  United 
States,(e)  then  and  there  being,  piratically  and  feloniously  did 
make  an  assault,  and  them  the  said  mariners  in  bodily  fear(/) 
and  danger  of  their  lives,  on  the  high  seas  aforesaid,  then  and 
there  piratically  and  feloniously  did  put,  and  the  said  ship(^) 
called  the  "  Windsor  Castle,"  and  the  apparel  and  tackle  of  the 
said  ship,  of  the  value  of  twelve  hundred  pounds,  and  seventy 
chests  of  opium,  of  the  value  of  fourteen  hundred  pounds,  in 
and  on  board  the  said  ship  then  being,  of  the  goods  and  chat- 
tels(A)  of  certain  citizens  of  the  said  United  States,  to  the  jurors 
aforesaid  unknown,  and  then  in  the  custody  and  possession  of 
the  mariners  aforesaid,  from  the  care,  custody,  and  possession, 
and  against  the  will  of  the  mariners  aforesaid,  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  upon  the  high  seas  aforesaid, 
piratically,  feloniously,  and  violently (2)  did  steal,  take,  and  carry 

(c)  Thia  is  sufficient  in  the  United  States.  U.  S.  v.  Gibert,  2  Sumner,  19. 
See  ante,  1 7,  &c. 

(d)  This  must  be  proTed  as  laid.  If  the  name  of  the  ship  be  unknown,  it 
mast  be  stated  so  in  the  indictment. 

(e)  Some  evidence  must  be  given  of  this ;  for  if  the  persons  robbed  be  sub- 
jects of  a  state  at  enmity  with  this  country,  although  it  may  perhaps  be  piracy, 
yet  it  it  is  not  cognizable  as  such  in  any  Court  of  Admiralty.  4  Inst.  114.  See 
R.  V.  Sawyer,  R.  &  R.  294. 

(/)  This  must  be  proved  in  the  same  manner  as  in  robbery.  Sir  L.  Jenk. 
XCIV.  ^ 

(g)  The  things  stolen  are  proved  in  the  same  manner  as  in  ordinary  cases  of 
larceny.  The  value  is  immaterial,  as  in  a  robbery  upon  land.  Molloy,  64,  s. 
18 ;  Beawes,  231.  It  is  said,  that  if  one  or  more  of  the  crew  or  passengers  in 
a  vessel  be  taken  for  the  purpose  of  being  sold  as  slaves,  it  is  piracy.  Molloy, 
68,  s.  16. 

(h)  These  must  be  stated  to  be  the  goods  of  a  subject  or  citizen  of  this 
country,  or  of  some  state  in  amity  with  it,  and  the  allegation  must  be  proved  as 
laid. 

(/)  The  goods  must  be  proved  to  have  been  taken  animo  furandi,  as  in  other 
cases  of  larceny  Molloy,  71 ,  s.  83.  And  they  must  be  proved  to  have  been 
either  taken  with  force  and  violence,  or  delivered  to  the  pirates  under  the  im- 
pression of  that  degree  of  fear  and  apprehension  which  is  necessary  to  constitute 
robbery  upon  land. 
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cLway,(y)  against  the  peace,  &c     ( Conclude  as  in  book  1,  chap- 
ter 3.) 

(1068)  Rioting  on  board  ship. 

That  A.  B.,  C.  D.,  &c.,  heretofore,  on,&c.,  with  force  and  arms, 
on  the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States,  on  waters  within  the  admiralty  and  mar- 
itime jurisdiction  of  the  said  United  States,  and  within  the 
jurisdiction  of  this  court,  in  ^nd  on  board  of  a  certain  American 
vessel,  being  a  called  the  whereof  one  G.  H.  was 

then  and  there  master  and  commander,  did  then  and  there  make 
a  riot  in  and  on  board  of  the  said  called  the  they 

the  said  A.  B.,  C.  D.,  &c.,  then  and  there  being  of  the  cxem 

of  the  said  called  the  against,  &c.,  and  against,  && 

( Conclude  as  in  book  1,  chapter  3.) 

The  taking,  to  be  piracy,  must  be  without  authority  from  any  prince  or  state. 
If  a  party  making  a  capture  at  sea  do  so  by  the  authority  of  any  prince  or  state, 
it  cannot  be  considered  piracy ;  for  a  nation  never  can  be  deemed  pirates;  fixed 
domain,  public  revenue,  and  a  certain  form  of  government,  exempt  a  people  from 
that  character.  Even  a  capture  by  the  authority  of  the  States  of  Algiers,  TuniJ^ 
or  Tripoli,  cannot  be  treated  as  piracy.  2  Sir  L.  Jenk.  90 ;  Grot  2,  c.  18,  s- 
2.  Also,  at  common  law,  if  a  subject  of  this  realm  committed  acts  of  hostility 
against  another  subject,  under  the  authority  of  a  commission  from  a  foreign 
prince,  it  was  not  piracy  (2  Sir  L.  Jenk.  754)  ;  but  the  law  has  been  altered  in 
this  respect  by  11  &  12  W.  8,  c.  7,  and  18  G.  2,  c.  30,  s.  1.  See  R.  v,  Evans,  2 
East,  P.  C.  798. 

If  the  subjects  of  the  same  state  commit  robbery  upon  each  other,  npon  the 
high  seas,  it  is  piracy.  If  the  subjects  of  different  states  commit  robbery  npon 
each  other  upon  the  high  seas,  if  their  respective  states  be  in  amity,  it  is  piracj; 
if  at  enmity,  it  is  not ;  for  it  is  a  general  rule,  that  enemies  never  can  commit 
piracy  on  each  other,  their  depredations  being  deemed  mere  acts  of  hostility. 
1  Sir  L.  Jenk.  94  ;  4  Inst.  154. 

But  if  a  commissioned  ship^  by  mistake,  capture  a  vessel  belonging  to  the 
subject  of  a  friendly  power,  imagining  it  to  belong  to  an  enemy,  and  bring  it, 
without  damage,  into  port  for  condemnation,  that  is  not  piracy.  See  1  Sir  L 
Jenk.  94. 

{j)  This  is  proved  in  the  same  manner  as  in  robbery.  MoUoy,  64,  s.  18.  If 
persons  at  sea  force  the  captain  of  a  vessel  to  sell  part  of  his  cai^  for  less  thao 
its  value,  it  is  piracy.  3  T.  R.  713  ;  see  28  H.  8,  c.  15,  s.  4.  But  if  a  pirate 
attack  a  vessel,  and  before  he  obtains  possession  of  her,  the  captain,  in  order  to 
redeem  her,  give  an  oath  to  pay  a  sum  certain,  that  is  no  piracy,  for  there  was  no 
taking.  Molloy,  64,  s.  18.  But  if  there  be  an  actual  taking,  it  is  piracj, 
although  the  pirate  afterwards  allow  the  party  to  proceed  on  his  voyage.  Sir 
L.  Jenk.  98. 
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Second  count.  Undeavoring  to  revolt^  ^<?.,  hy  rioting^  ^c. 
That  the  said  A.  B.,  C.  D.,  &c.,  heretofore,  on,  &c.,  with  force 
and  arms,  on  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States,  on  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  said  United  States,  and 
^thin  the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain 
American  vessel,  being  a  called  the  whereof  one  G. 

H.  was  then  and  there  master  and  commander,  did  then  and 
there  endeavor  to  make  a  revolt  in  and  on  board  of  said 
called  the  in  this,  that  they  the  said  did  then  and 

there,  to  wit,  on  board  of  said  vessel,  being  a  called  the 

assemble  with  some  other  person  or  persons,  to  the  jurors 
aforesaid  unknown,  then  and  there  being  of  the  crew  and  com- 
pany of  said  called  the  in  a  tumultuous  and  mu- 
tinous manner,  and  did  then  and .  there  make  a  riot  in  and  on 
board  of  the  said  called  the  they  the  said  then 
and  there  being            of  the  crew  of  the  said            called  the 

against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 

{For  final  county  see  17, 18, 181,  ».,  239,  n.) 

(1069)   Confining  the  master^  ^c. 

That  heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  on 

the  high  seas,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States  of  America,  on  waters  within  the  ad- 
miralty and  maritime  jurisdiction  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  in  and  on  board  of  a  cer- 
tain American  vessel,  being  a  called  the  whereof  one 
G«  H.  was  then  and  there  the  master  and  commander,  did  then 
and  there  unlawfully  confine  the  said  be  the  said 
then  and  there  being  the  master  and  belonging  to  the  company 
of  said  called  the  and  they  the  said  then  and 
there  being  of  the  crew  of  the  said  called  the 
against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  n.,  239,  n.) 
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(1070)  Piratically  and  fdoniou^ly  running  away  mth  a  vessel^  and 
aiding  and  abetting  therein^  ^c,  and  €tssaulti$ig  master. 
First  county  running  away  with  vesseL{€) 

That  A.  B.,  late  of,  &c.,  mariner,  C.  D.,  late  of,  &c.,  mariDer, 
and  E.  F.,  late  of,  &c.,  mariner,  heretofore,  to  wit,  on,  &c.,  with 
force  and  arms,  upon  the  high  seas,  out  of  the  jarisdiction  of 
any  particular  state  of  the  United  States  of  America,  and  witbio 
the  jurisdiction  of  this  court,(c^)  did  piratically  and  feloniously 
run  away  with  a  certain  vessel,  being  a  called  the 

belonging  and  appertaining  to  a  person  (or  persons)  then  being  a 
citizen  (or  citizens)  of  the  United  States  of  America,  but  whose 
names  are  to  the  said  jurors  unknown,  they  the  said  A.  B.,  C. 
D.,  E.  F.,  then  and  there  being  mariners  of  said  vessel,  against, 
&;c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

( Same  as  first  county  substituting) :  "  belonging  and  appertain- 
ing to  G.  H.,  I.  K.,  L.  M.,  then  being  citizens  (or  a  citizen)  of 
the  United  States  of  America,"  for  "  belonging  and  appertain- 
ing to  a  person  or  persons  then  being  a  citizen  or  citizens  of  the 
United  States  of  America,  but  whose  names  are  to  the  said 
jurors  unknown." 

(1071)   Third  count.    Running  away  with  goods^  ^c. 

That  A.  B.,  C.  D.,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  United  States  of  America,  and  withiu  the 
jurisdiction  of  this  court,  in  and  on  board  of  a  certain  vessel,  be- 
ing a  called  the  belonging  and  appertaining  to  I.  K., 
L.  M.,  then  being  citizens  (or  a  citizen)  of  the  United  States  of 
America,  they  the  said  A.  B.,  C.  D.,  &c.,  being  then  and  there 
mariners  of  said  vessel,  did  then  and  there  piratically  and  felo- 
niously run  away  with  the  following  goods  and  merchandise,  to 
wit,  {here  particularize  the  articles  and  value  of  each)j  in  and  on 

(c)  United  States  v.  Babe,  Circuit  Court,  New  York,  1844.  The  defendant 
was  eonvicted  and  sentenced,  but  was  aflerwards  pardoned. 

(ci)  This  is  a  sufficient  allegation  of  jurisdiction.  U.  S.  t\  Gibert,  2  Sum- 
ner, 19. 
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board  the  said  vessel  then  being,  of  the  goods  and  chattels  of 
some  person  or  persons  to  the  jurors  aforesaid  unknown,  against, 
&C.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1072)  Fourth  count.     Same  stated  more  specially. 

That  heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  upon  the 
high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States  of  America,  and  within  the  jurisdiction  of 
this  court,  did  piratically  and  feloniously  run  away  with  the  fol- 
lowing goods,  wares,  and  merchandise,  to  wit  {here  specify  arti' 
ales  as  in  preceding  count),  of  the  goods  and  chattels  of  all 

which  goods,  wares,  and  merchandise  were  then  and  there  in  and 
on  board  of  a  certain  vessel,  being  a  called  the  owned 

by  the  said  I.  K.,  L.  M.,  N.  O.,  citizens  of  the  United  States  of 
America,  they  the  said  I.  K.,  Lu  M.,  &c.,  being  then  and  there 
mariners  of  the  said  vessel,  against,  &c.,  and  against,  &<:;•  ( Con^ 
elude  as  in  book  1-,  chapter  3.) 

Fifth  count* 

(Same  as  fourth  county  substituting) :  ^Hhe  following  goods  and 
merchandise,  to  wit,  {here  specify  some  of  the  wearing  apparel^ 
ifCy  of  (tny  of  the  officers  ar  others)^  of  the  goods  and  chattels  of 
some  person  or  persons  to  the  said  jurors  unknown,  all  which 
said  goods  and  merchandise  were  then  and  there  in  and  on 
board  of  a  certain  vessel,  being  a  called  the  owned  in 

whole  or  in  part  by  I.  K.,  a  citizen  of  the  United  States  of  Amer- 
ica," for  "  the  following  goods,  wares,  and  merchandise,  to  wit 
(  ),  of  the  goods  and  chattels  of  L  E.,  all  which  goods, 

wares,  and  merchandise  were  then  and  there  in  and  on  board  a 
certain  vessel,  being  a  called  the  owned  by  the  said 

citizens  of  the  United  States  of  America." 

(1073)  Sixth  count.     Assaulting  master^  and  running  away  unth 

goods  J  ^c. 

That  A.  B.,  C.  D.,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms,  upon  the  high  seas,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States  of  America,  and  within 
the  jurisdiction  of  this  court,  in  and  on  board  of  a  certain  ves- 
sel, being  a  called  the  owned  by  L  E.,  L.  M.,  citi- 
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zens  (or  a  citizen)  of  the  said  United  States  of  America,  then 
and  there  piratically  and  feloniously  did  assault  one  6.  H^  the 
said  G.  H.  then  and  there  being  the  master  and  commauder  of 
said  and  did  then  and  there,  upon  the  high  seas  aforesaid, 

in  and  on  board  of  said  called  the  out  of  the  juris- 

diction of  any  particular  state  of  the  said  United  States,  and 
within  the  jurisdiction  of  this  court,  piratically  and  feloniously 
put  the  said  G.  H.,  being  such  master  as  aforesaid,  in  great 
bodily  fear  and  danger  of  his  life,  and  the  said  called 

the  and  the  tackle  and  apparel  of  the  said  of  the 

value  of  dollars,  together  with  {specify  articles  and  value  as 

in  third  count)y  of  the  goods  and  chattels  of  R.  S.,  T.  V.,  &c, 
citizens  of  the  United  States  of  America  {here  specify  articles 
as  in  fifth  count),  all  of  which  said  goods,  wares,  and  merchandise 
were  then  and  there  in  and  on  board  of  said  vessel,  being  a 
called  the  of  the  goods  and  chattels  of  some  p^- 

son  or  persons  to  the  jurors  aforesaid  as  yet  unknown,  and  tlien 
and  there,  upon  the  high  seas  aforesaid,  in  the  place  aforesaid, 
and  within  the  jurisdiction  aforesaid,  being  under  the  care  and 
custody  and  in  the  possession  of  the  said  G.  H.,  being  tl)en  and 
there  the  master  and  commander  of  said  schooner  as  aforesaid, 
they  the  said  A.  B.,  C.  D.,  &c.,  with  force  and  arms,  from  the 
care,  custody,  and  possession  of  the  said  then  and  there, 

to  wit,  upon  the  high  seas  aforesaid,  in  the  place  aforesaid,  and 
within  the  jurisdiction  aforesaid,  piratically,  feloniously,  and 
against  the  will  and  consent  of  the  said  G.  H.,  did  steal,  take, 
and  run  away  with,  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

(1074)   Seventh  count.     Against  principal  offender  for  running 

away  with  vessel. 

That  {here  insert  the  name  of  the  person  most  deeply  concerned), 
late  of,  &c.,  heretofore,  on,  &q.,  with  force  and  arms,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
United  States  of  America,  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdiction 
of  this  court,  did  piratically  and  feloniously  run  away  with  a 
certain  other  vessel,  being  a  called  the  belonging 

and  appertaining  to  I.  K.,  a  citizen  (or  citizens)  of  the  United 
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States  of  America,  he  the  said  A.  B.  then  and  there  being  a 
mariner  of  said  vessel,  contrary,  &c.,  and  against,  &c.  (Cbn- 
elude  as  in  book  1,  chapter  3.) 

(1075)  Eighth  count.    Against  others  as  accessaries. 

That  W.  B.,  late  of,  &c,  mariner,  and  {or  if  more^  recite  sepa- 
rate fj/  as  before)  C.  K«,  late  of,  &c.,  mariner,  before  the  said  piracy 
and  felony  was  committed  in  form  aforesaid,  to  wit,  on,  &;c.,  on 
the  high  seas,  out  of  the  jurisdiction  olf  any  particular  state  of  the 
said  United  States  of  America,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  did  unlawfully  and  feloniously,  know- 
ingly and  wittingly  aid  and  assist,  procure,  command,  and  coun- 
sel and  advise  the  said  the  piracy  and  felony  last  aforesaid, 
in  manner  and  form  last  aforesaid,  to  do  and  commit,  against, 
&c.,  and  against,  &a     (Conclude  as  in  book  1,  chapter  3.) 

(For  final  county  see  17, 18, 181,  w.,  239,  n.) 

(1076)  Breaking  and  boarding  a  ship^  assaulting^  ^c,  the  creWy  and 
stealing,  ^c,  the  cargo.{d) 

That  J.  P.  (and  others^  naming  them),  of,  &c.,  on,  &c.,  upon  the 
high  seas,  out  of  the  jurisdiction  of  any  particular  state,  did 
piratically  and  feloniously  set  upon,  board,  break,  and  enter  a 
certain  ship  called  the  then  and  there  being  a  ship  belong- 

ing to  certain  persons  to  the  jurors  aforesaid  unknown,  and  then 
and  there  piratically  and  feloniously  did  make  an  assault  in  and 
upon  certain  persons  whose  names  are  to  the  jurors  aforesaid 
unknown,  being  mariners  in  the  same  ship,  and  then  and  there 
piratically  and  feloniously  did  put  the  aforesaid  persons,  mar- 
iners of  the  same  ship  as  aforesaid,  and  in  the  ship  aforesaid 
then  and  there  being,  in  personal  fear  and  danger  of  their  lives, 
then  and  there  in  the  ship  aforesaid,  upon  the  high  seas  afore- 
said, and  out  of  the  jurisdiction  of  any  particular  state  as 
aforesaid;  and  piratically  and  feloniously  did  then  and  there 
steal,  take,  and  carry  away  five  hundred  boxes  of  sugar,  of  the 
value  of  twenty  thousand  dollars  (here  set  forth  all  the  articles 
stolen,  with  the  value  of  each),  of  the  goods  and  chattels  of  cer- 
tain persons  to  the  jurors  aforesaid  unknown,  then  and  there 
upon  the  high  seas  aforesaid,  out  of  the  jurisdiction  of  any  par- 

(rf)  Davis'  Free.  227.    This  was  the  form  in  U.  S.  v.  Palmer,  8  Wheat.  611. 
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ticniar  state,  being  found  in  the  aforesaid  ship,  in  cnstody  and 
possession  of  the  said  mariners  of  the  said  ship,  from  the  said 
mariners  in  the  said  ship,  and  from  their  custody  and  posses- 
sion then  and  there  upon  the  high  seas  aforesaid,  oat  of  the  juris- 
diction of  any  particular  state  as  aforesaid  ;  against,  &c.,  and 
contrary,  &c,  ( Conclude  as  in  book  1,  chapter  3.) 
(For  final  count,  see  17, 18, 181,  w.,  239,  «.) 

(1077)  Piratically  breaking  intOy  taking,  and  carrying  away  a  Aip 
and  certain  goods  on  board  the  same.(e) 

That  C.  D.,  late  of,  &c.,  mariner  {and  eight  others^  with  theWu 
additions),  on,  &c.,  with  force  and  arms,  upon  the  high  seas,  oat 
of  the  jurisdiction  of  any  particular  state,  did  piratically  and 
feloniously  set  upon,  board,  break,  and  enter  a  certain  merchant 
ship  called  the  "  Governor  Strong,"  then  being  a  ship  belonging 
exclusively  to  citizens  of  the  United  States  to  the  said  jurors  as  yet 
unknown,  and  then  and  there  piratically  and  feloniously  did  asr 
sault  certain  mariners  whose  names  to  the  said  jurors  are  also  yet 
unknown,  in  the  same  ship  and  in  the  peace  of  the  said  United 
States  then  and  there  being;  and  did  then  and  there,  upon  the 
high  seas  aforesaid,  out  of  the  jurisdiction  of  any  particular  state, 
piratically  and  feloniously  put  the  said  mariners  in  great  fear 
and  bodily  danger  of  their  lives  ;  and  the  said  merchant  ship,  and 
the  apparel  and  tackle  of  the  same,  of  the  value  of  three  thou- 
sand dollars,  together  with  seventy  chests  of  opium,  of  the  valoe 
of  five  thousand  dollars,  then  being  in  and  on  board  the  same 
ship,  of  the  goods  and  chattels  of  certain  citizens  of  the  United 
States  to  the  said  jurors  yet  unknown ;  and  then  and  there, 
upon  the  high  seas  aforesaid,  out  of  the  jurisdiction  of  any  par- 
ticular state,  being  under  the  care  and  custody  and  in  the  posses- 
sion of  the  mariners  aforesaid,  they  the  said  C.  D.  {and  oiherSi 
naming  them),  from  the  care,  custody,  and  possession  of  the 
mariners  aforesaid,  then  and  there,  to  wit,  upon  the  high  seas 
aforesaid,  out  of  the  jurisdiction  of  any  particular  state,  pirat- 
ically, feloniously,  and  by  force  and  violence  and  against  the  will 
of  the  mariners  aforesaid,  did  steal,  rob,  take,  and  run  away  with ; 
against,  &c.,  and  contrary,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 

{For  final  cownt,  see  17, 18, 181,  w.,  239,  n.) 
(e)  Lewis*  Cr.  Law,  645. 
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(1078)  Against  a  seaman  for  laying  violent  hands  upon  his  com- 
mandeTy  with  intent  to  prevent  his  fighting  in  defence  of  his 
ship.if) 

That  A.  B.,  of,  &c.,  on,  &c.,  on  the  high  seas,  out  of  the  juris- 
diction of  any  particular  state,  he  the  said  A.  B.  then  and  there 
being  a  seaman  on  board  of  a  certain  ship  called  the  be- 

longing exclusively  to  certain  citizens  of  the  said  United  States 
to  the  jurors  aforesaid  yet  unknown,  in  and  upon  the  body  of 
one  C.  D.,  he  the  said  C.  D.  then  and  there  being  the  com- 
mander of  the  said  ship  called  the  on  the  high  seas  aforesaid, 
out  of  the  jurisdiction  of  any  particular  state,  feloniously  and 
piratically  did  make  an  assault ;  and  that  the  said  A.  B.,  being 
then  and  there  such  seaman  as  aforesaid,  in  and  on  board  the 
ship  aforesaid,  feloniously  and  piratically  did  lay  violent  hands 
upon  him  the  said  C.  D.,  commander  of  said  ship  as  aforesaid, 
and  the  commander  of  him  the  said  A.  B.  on  board  the  same 
ship,  with  intent  thereby  piratically  and  feloniously  to  hinder 
and  prevent  him  the  said  C.  D.,  commander  of  said  ship  as 
aforesaid,  from  fighting  in  defence  of  his  said  ship,  and  of  the 
said  goods  and  chattels  then,  &c. 

(1079)  Attempting  to  corrupt  a  seaman  to  turn  marauder  and  to  run 

away  with  a  ship.{g) 

That  J.  P.,  late  of,  &c.,  mariner,  on,  &c.,  on  the  high  seas,  out 
of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  being  then  and 
there  a  seaman  in  and  on  board  of  a  certain  schooner  called  the 
**  CJoncord,"  then  and  there  belonging  and  appertaining  to  W.  M., 
of  the  said  district,  mariner,  and  J.  C,  of  the  said  district,  mer- 
chant, both  citizens  of  the  said  United  States,  of  which  schooner 
the  said  W.  M.  was  also  then  and  there  master,  did  then  and 
there,  with  force  and  arms,  in  and  on  board  of  the  said  schooner,* 
upon  the  high  seas,  out  of  the  jurisdiction  of  any  particular 
state  of  the  said  United  States,  and  within  the  jurisdiction  of  this 
court,  wilfully  and  unlawfully  attempt  and  endeavor  to  corrupt 

(/)  Davis*  Prec.  225. 

(g)  U.  S.  V.  Paschal.  Under  this  indictment,  which  was  prepared  hj  Mr.  A 
J.  Dallas  in  1810,  the  defendant  was  conyicted  and  sentenced. 
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a  certain  W.  S.,  then  and  there  being  a  mariner  in  and  on  board 
of  the  said  schooner  then  and  there  being,  to  turn  pirate,  and  then 
and  there  to  run  away  with  the  said  schooner  and  certain  goods, 
wares,  and  nnierchandises  then  and  there  on  board  of  the  said 
schooner  being,  to  wit,  on  the  high  seas,  out  of  the  jurisdiction  of 
any  particular  state  of  the  said  United  States,  and  within  the  juris- 
diction of  this  court,  contrary,  &c.,  and  against,  &c.  (  Conclude 
as  in  book  1,  chapter  3.) 

That  he  the  said  J.  P.,  late  of,  &c.,  raariner,  on,  &c.,  on  the 
high  seas,  out  of  the  jurisdiction  of  any  particular  state  of  the 
said  United  States,  and  within  the  jurisdiction  of  this  court, 
then  and  there  a  seaman  in  and  on  board  of  a  certain  schooner 
called  the  "  Concord  "  then  and  there  being,  which  schooner  then 
and  there  belonged  and  appertained  to  the  said  W.  M.,  late  of 
the  said  district,  mariner,  and  J.  C.  aforesaid,  late  of  the  said 
district,  merchant,  both  citizens  of  the  said  United  States,  and  of 
which  schooner  the  said  W.  M.  was  also  then  and  there  master, 
did  then  and  there,  with  force  and  arms,  in  and  on  board  of  the 
said  schooner,  upon  the  high  seas,  out  of  the  jurisdiction  of  any 
particular  state  of  the  said  United  States,  and  within  the  juris- 
diction of  this  court,  wilfully  and  unlawfully  endeavor  to  make  a 
revolt  in  the  said  schooner,  contrary,  &c.,  and  against,  A^c  {Cotir 
elude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  w.,  239,  n.) 

(1080)  Against  an  accessary  to  a  piracy  before  the  fact,(h) 

(Set forth  the  charge  against  the  principal  as  in  the  preceding 
precedents^  as  the  case  may  be,  and  then  proceed  as  follows) :  that 
E.  F.,  of,  &c.,  before  the  piracy  and  felony  aforesaid  was  com- 
mitted in  manner  and  form  aforesaid,  to  wit,  on  the  said 
day  of  in  the  year  aforesaid,  on  the  high  seas,  out  of  the 

jurisdiction  of  any  particular  state,  and  within  the  jurisdiction 
•of  this  court,  did  piratically  and  feloniously,  knowingly  and  wit- 
tingly aid  and  assist,  procure,  command,  counsel,  and  advise  the 
said  A.  B.  the  piracy  and  felony  aforesaid  to  do  and  commit. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  felony  and  piracy  aforesaid,  so  as  aforesaid  done 
and  committed  by  the  said  A.  B.,  did  affect  the  life  of  him  the 
(A)  Dayis'  Prec.  226. 
582 


Digitized  by 


Google 


ENGAGING   IN  SLAVE-TRADE,  ETC.  (1082) 

said  A.  B.;  and  that  the  said  A.  B.  did  do  and  commit  the 
pixacy  and  felony  aforesaid,  in  manner  aforesaid,  upon  the  high 
seas,  without  the  jurisdiction  of  any  particular  state,  and  within 
the  jurisdiction  of  this  court,  upon  and  in  pursuance  of  the  aid, 
assistance,  procurement,  command,  counsel,  and  advice  aforesaid, 
of  the  said  E.  F.,  given  and  rendered  as  aforesaid  to  the  said 
A.  B.  by  him  the  said  E.  F. ;  against,  &c,  and  contrary,  &c. 
(  Conclude  as  in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  «.,  239,  n.) 

(1081)  Against  an  accessary  to  a  piracy  after  the  f act  (i) 

(Set  forth  the  charge  against  the  principal  as  in  the  preceding 
precedents^  as  the  case  may  be,  and  then  proceed  as  follows)'.  That 
E.  F.,  of,  &C.,  afterwards,  to  wit,  on,  &c,  on  the  high  seas  (or  on 
the  land,  if  such  be  the  fact,  naming  the  place),  out  of  the  jurisdic- 
tion of  any  particular  state,  and  within  the  jurisdiction  of  this 
court,  well  knowing  that  the  said  A.  B.  had  done  and  committed 
the  felony  and  piracy  aforesaid,  did  knowingly  entertain  and 
conceal  the  said  A.  B.,  and  did  knowingly  receive  and  take 
into  the  custody  of  him  the  said  K  F.  the  said  vessel,  goods, 
and  chattels,  which  had  been  by  the  said  A.  B.  piratically  and 
feloniously  taken  as  aforesaid,  he  the  said  E.  F.  then  and  there 
well  knowing  the  same  to  have  been  piratically  and  feloniously 
taken  as  aforesaid,  against,  &c.,  and  contrary,  &c.  (Conclude  as 
in  book  1,  chapter  3.) 

(For  final  count,  see  17, 18, 181,  n,,  239,  n.) 

(1082)  Fitting,  equipping,  and  preparing,  and  being  concerned  in 
fitting,  ^c,  vessels  for  the  slave-trade  in  ports  of  the  United 
States,  as  master  or  owner,  under  the  Act  of  April  20ih,  1818, 

§§2,3.(y) 

That  C.  R,  late  of,  &c.,  (merchant,  laborer,  mariner,  or,  other- 
wise), after  the  passing  of  the  act  of  Congress  of  the  United 
States  of  America,  entitled  "  An  act  in  addition  to  « An  act  to 
prohibit  the  introduction  of  slaves  into  any  port  or  place  within 

(t)  Davis*  Prec.  p.  226. 

(;)  U.  S.  V,  Davis,  U.  S.  Circuit  Court,  New  York,  1846.  The  defendants 
were  acquitted,  but  no  exception  was  taken  to  the  indictment.  See  Wh.  C.  L. 
§§  2880-3. 

583 


Digitized  by 


Google 


(1083)  OFFENCES  AGAINST  SOCIETY. 

the  jarisdiction  of  the  United  States,  from  and  after  the  first  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eight,'  and  to  repeal  certain  parts  of  the  same,''  that  is  to 
say,  after  the  twentieth  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighteen,  to  wit,  on,  &c.,in  the  year 
of  at  the  port  of  in  the  district  of  within 

the  jurisdiction  of  the  United  States,(X;)  and  within  the  jurisdic- 
tion of  this  court,  did  for  himself  as  master  (he  the  said 
then  and  there  being  a  citizen  of  the  said  United  States)  fit,(/) 
equip,  load,  and  prepare  a  certain  vessel,  being  a  called  the 

for  the  purpose  of  procuring,  and  with  the  intent  to  em- 
ploy,(7n)  said  in  the  trade  and  business  of  procuring  n^roes, 

mulattoes,  and  persons  of  color,  from  some  foreign  kingdom, 
place,  and  country  to  the  said  jurors  unknown,  to  be  transported 
to  some  port  or  place  to  the  said  jurors  unknown,  to  be  held,  sold, 
and  otherwise  disposed  of  as  slaves,  to  be  held  to  service  or 
labor,  against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1, 
chapter  3.) 

Second  count 

(Same  as  first  county  substUuting)  :  "  from  a  foreign  country,  to 
wit,  from  the  Continent  of  Africa," /or  "  from  some  foreign  king- 
dom, place,  and  country  to  the  said  jurors  unknown." 

Third  count 
(Same  as  second  count,  sitbslitutinff) :   "  owner  "  for  "  master." 

Fourth  count. 
(Same  as  second  count,  substituting) :  "did  for  some  other  per- 
son or  persons  to  the  said  jurors  unknown,  as  master," /or  "  did 
for  himself  as  master." 

(1083)  Fifth  count    Same  as  firsts  hut  leaving  out  allegatidn  that 
offence  was  after  the  act^  and  averring  defendant  caused  the 
vessel  to  sail. 
That  the  said  C.  F.,  heretofore,  to  wit,  on,  &c.,  in  the  port  of 
(fc)  This  is  necessary.    U.  S.  v,  Gooding,  12  Wheat.  460. 
0  The  particulars  of  the  fitting,  &c.,  need  not  be  specified.    U.  S.  v.  Good- 
ing, 12  Wheat.  460. 

(m)  «  With  intent  that  said  Tessel  should  be  employed,*'  is  defective.    The 
words  in  the  text  must  be  used. 
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a  port  or  place  within  the  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  did  for  himself 
as  master  (he  the  said  then  and  there  being  a  citizen  of 

the  said  United  States),  cause  a  certain  ship  or  vessel,  being  a 

called  the  to  sail  from  the  port  of  a  port  or 

place  within  the  jurisdiction  of  the  said  United  States,  for  the 
purpose  of  procuring,  and  with  the  intent  to  employ  said 
t  in  the  trade  and  business  of  procuring  negroes,  mulattoes,  or 
persons  of  color,  from  some  foreign  kingdom,  place,  or  country 
to  the  said  jurors  unknown,  to  be  transported  to  some  port  or 
place  to  the  said  jurors  also  unknown,  to  be  held,  sold,  or  other- 
wise disposed  of  as  slaves,  or  to  be  held  to  service  or  labor,  con- 
trary to  the  true  intent  and  meaning  of  the  act  of  Congress  of 
the  United  States  of  America,  entitled  "  An  act  in  addition  to 
*  An  act  to  prohibit  the  introduction  of  slaves  into  any  port  or 
place  within  the  jurisdiction  of  the  United  States,  from  and 
after  the  first  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eight,'  and  to  repeal  certain  parts  of  the 
same,"  approved  on  twentieth  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighteen. 

Sixth  eount. 
(Same  as  fifth  county  substituting) :  "  from  a  foreign  country,  to 
wit,  from  the  western  coast  of  the  Continent  of  Africa,"  for 
^  firom  some  foreign  kingdom,  place,  or  country  to  the  said  jurors 
unknown." 

Seventh  count. 

{Same  as  fifth  county  substituting) :  "did  as  owner," /or  "did 
for  himself  as  master." 

Eighth  count. 

(Same  as  sixth  county  substituting)  :  "  did  as  owner,"  for  "  did 
for  himself  as  master." 

Ninth  count. 

(Same  as  fifth  county  substituting) :  "did  as  master,  for  some 
other  person  or  persons  to  the  jurors  aforesaid  as  yet  unknown," 
for  "  did  for  himself  as  master." 
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(1084)   Tenth  count.    Preparing  the  vessel^  ^e. 
That  the  said  C.  F.,  heretofore,  to  wit,  od,  &c.,  in  the  port  of 
a  port  or  place  within  the  jurisdiction  of  the  said  United 
States,  and  within  the  jurisdiction  of  this  court,  did  for  himself 
as  master  of  a  certain  ship  or  vessel,  being  a  called  the 

(he  the  said  then  and  there  being  a  citizen  of  the 

said  United  States),  prepare  the  said  for  the  purpose  of  pro- 

curing, and  with  the  intent  to  employ,  the  said  in  the  trade 

and  business  of  procuring  negroes,  mulattoes,  or  persons  of  color, 
from  a  foreign  country,  to  wit,  the  Continent  of  Africa,  to  be 
transported  to  some  port  or  place  to  the  said  jurors  unknown,  to 
be  sold  as  slaves,  against,  &c.,  and  against,  &a  ( Conclude  as  in 
book  1,  chapter  3.) 

Eleventh  count, 
(Same  as  tenth  count,  substituting):  "did  for  some  person  or 
persons  whose  names  are  to  the  said  jurors  unknown,  as  mas- 
ter," for  «  did  for  himself  as  master." 

Twelfih  count 
( Same  as  tenth  count,  substituting) :  "  did  for  himself  as  owner," 
for  "  did  for  himself  as  master." 

(1085)  Thirteenth  count    Aiding  and  abetting  in  preparing^  ^<?«(*) 

That  C.  F.,  late  of,  &c.,  mariner,  heretofore,  to  wit,  on,  &C.,  in 
the  port  of  a  port  or  place  within  the  jurisdiction  of  the 

said  United  States,  and  within  the  jurisdiction  of  this  courts  did 
as  master  of  a  certain  ship  or  vessel,  being  a  called  the 

(he  the  said  then  and  there  being  a  citizen  of  the 

.  said  United  States),  aid  and  abet  in  fitting,  equipping,  loading, 
or  otherwise  preparing  the  said  for  the  purpose  of  employ- 

ing the  said  called  the  {proceed  and  conclude  as  in 

fifth  count,  from  t)« 

Fourteenth  count 
{Same  as  thirteenth  count,  substituting) :  "  owner  "/or  '^master." 
{For  final  count,  see  17, 18, 181,  ».,  239,  n.) 

(n)  It  would  even  seem  unnecessarj  under  the  statute,  that  there  should 
appear  on  the  record  any  principal  offender  to  whom  the  defendant  might  be 
aiding  or  abetting.    U.  S.  v.  Gooding,  12  Wheat  460. 
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(1086)  Serving  on  hoard  of  a  vessel  engaged  in  the  slave-trade^ 
under  Act  of  lOiA  May^  1800,  §§  2,  3.     First  count,  the  ves- 
sel being  American, 
That  A.  B.,  late  of,  &c.,  heretofore,  to  wif,  on,  &c.,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United   States,  on  waters  within  the   admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdic- 
tion of  this  court,  did  voluntarily  serve  on  board  a  certain  vessel 
being  a  called  the  which  said  called  the 

was  then  and  there  a  vessel  of  the  United  States,  and  was  then 
and  there  employed  and  made  use  of  in  the  transportation  of 
slaves  from  some  foreign  country  or  place  to  the  said  jurors 
nnknown,  he  the  said  A,  B.  thenand  there  being  a  citizen  of  the 
United  States  of  America,  against,  &c.,  ^nd  against,  &c.  ( Corir 
elude  as  in  book  1,  chapter  3.) 

(1087)  Second  count,  the  vessel  being  foreign. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  on  the  high 
seas,  out  of  the  jurisdiction  of  any  particular  state  of  the  said 
United  States,  on  waters  within  the  admiralty  and  maritime 
jurisdiction  of  the  said  United  States,  and  within  the  jurisdic- 
tion of  this  court,  did  •voluntarily  serve  on  board  of  a  certain  ves- 
sel being  a  called  the  which  said  called  the 
was  then  and  there  a  foreign  vessel,  and  was  then  and  there 
employed  in  the  slave-trade,  he  the  said  A.  B.  being  then  and 
there  a  citizen  of  the  United  States  of  America,  against,  &c., 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1088)  Third  count.     Same  as  first,  stated  more  specially. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  from,  &c.,  to,  &c., 
and  during  all  the  time  between  the  said  days,  on  the  high  seas, 
out  of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States, 'on  waters  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  said  United  States,  and  within  the  jurisdiction  of 
this  court,  did  voluntarily  serve  on  board  of  a  certain  vessel,  being 
a  called  the  which  said  called  the        .   was  then 

and  there  a  vessel  of  the  United  States,  and  was  then  and  there 
employed  and  made  use  of  in  the  transportation  of  slaves  from 
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some  foreign  country  or  place  to  the  said  jurors  unknown,  to  some 
other  foreign  conritry  or  place  to  the  said  jurors  also  unknown, 
lie  the  said  A.  B.  being,  during  all  the  time  aforesaid,  a  citizen 
of  the  United  States  of  America,  against,  &c,,  and  against,  &c. 
(Conclude  as  in  book  1,  chapter  3.) 

Fourth  count 

(Same  as  third  count,  inserlinff) :  "  a  foreign  vessel,"  instead  of 
"a  vessel  of  the  United  States." 

{For  final  count,  see  17, 18, 181,  «.,  239,  n.) 

(1089)  Another  form  for  the  8ame.(o) 

That  on,  &a,  a  certain  schooner  called  the  "  Matilda  "  was  a 
vessel  of  the  said  United  States,  and  being  so  a  vessel  of  the 
said  United  States,  was  unlawfully  and  voluntarily  employed 
and  made  use  of  in  the  transportation  and  carrying  of  slaves 
from  one  foreign  place  to  another,  to  wit,  from  the  Island  of 
Bravo,  in  Africa,  a  foreign  place,  to  the  Islands  ©f  St  Nicholas, 
Bonavista,  Mayo,  and  St.  Jago,  all  foreign  places,  in  Africa 
aforesaid ;  and  that  J.  S.  H.,  late  of  the  district  aforesaid,  mar- 
iner, a  citizen  of  the  said  United  States,  then  and  there  mate  of 
the  said  schooner  "  Matilda,"  did  then  and  there,  within  the 
jurisdiction  of  this  court,  voluntarily  and  unlawfully  serve  in  the 
capacity  and  station  of  mate  aforesaid  on  board  the  said  vessel, 
the  same  being  then  and  there  unlawfully  and  voluntarily  em- 
ployed and  made  use  of  in  the  transportation  and  carrying  of 
slaves  from  one  foreign  place  to  another  as  aforesaid,  against, 
&c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(For  final  count,  see  17, 18,  181,  n.,  239,  «.) 

(1090)  Fitting  out  slaver,  ^c. 

That  P.  H.,  after  the  twentieth  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighteen,  to  wit,  on, 
&a,  and  on  divers  days  and  times  before  and  since  said  last 
mentioned  day,  and  after  the  said  twentieth  day  of  April,  in  the 
year  of,  &c.,  with  force  and  arms,  upon  the  high  seas,  and  with- 

(o)  On  neither  this  nor  the  last  indictment  were  the  defendants  tried.  Hie 
first  was  prepared  in  New  York  and  the  latter  in  Philadelphia.  See  Wh.  C* 
L.  for  offence  generally,  §§  2880-9. 
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out  the  jurisdiction  of  any  particular  state,  but  within  the  juris- 
diction of  the  United  States,  did  as  master  of  or  some 
other  person  whose  name  is  to  the  jurors  aforesaid  as  yet  un- 
known, cause  a  certain  vessel  called  the  "  Spitfire  "  to  sail  from 
a  port  within  Ihe  jurisdiction  of  the  United  States,  to  wit,  the 
port  of  New  Orleans,  in  the  State  of  Louisiana,  for  the  purpose 
and  with  the  intent  to  employ  said  vessel  in  the  trade  and  busi- 
ness of  procuring  negroes  and  persons  of  color  from  a  foreign 
place  or  country,  to  wit,  from  that  place  and  country  called 
Afirica,  to  be  transported  to  a  place  or  country  called  Cuba,  to 
be  held,  sold,  and  otherwise  disposed  of  as  slaves,  the  said  vessel 
called  the  "  Spitfire"  having,  before  her  being  caused  to  sail  from 
said  port  of  New  Orleans  as  aforesaid,  and  after  the  said  twen- 
tieth day  of  April,  in  the  year,  &c.,  to  wit,  on,  &c.,  and  on  sev- 
eral days  and  times  before  and  after  the  said  last  mentioned  day, 
been  fitted  and  equipped,  loaded,  and  otherwise  prepared  by  a 
person  or  persons,  as  owner  or  owners  thereof,  whose  name  or 
names  are  to  the  said  jurors  as  yet  unknown,  in  a  port  within 
the  jurisdiction  of  the  United  States,  to  wit,  the  said  port  of 
New  Orleans,  in  the  said  State  of  Louisiana,  for  the  purpose 
of  procuring  negroes  or  persons  of  color  from  a  foreign  place  or 
country,  to  wit,  from  that  place  or  country  called  Africa,  to  be 
transferred  to  a  port  in  the  place  and  country  called  the  Island 
of  Cuba,  to  be  sold  and  disposed  of  as  slaves,  against,  &c. 
(  Conclude  as  in  book  1,  chapter  3.) 

That  heretofore,  and  after  the  twentieth  day  of  April,  in  tJbe 
year,  &c.,  a  certain  person  commonly  known  and  called  by  the 
name  of  D.  J.,  otherwise  called  D.  J.  M.,  did  for  himself  as 
owner,  fit,  equip,  and  otherwise  prepare  a  certain  vessel  called 
the  "  Spitfire,"  in  a  port  within  the  jurisdiction  of  the  United 
States,  to  wit,  the  port  of  New  Orleans,  in  the  State  of  Louisana, 
and  did  then  and  there  cause  the  said  vessel  to  sail  and  be  sent 
away  from  the  said  port  of  New  Orleans,  for  the  purpose  and 
with  the  intent  of  employing  the  said  vessel  in  the  trade  and 
business  of  procuring  negroes  and  persons  of  color  from  a  for- 
eign country,  to  wit,  Africa,  to  be  transported  to  a  place  and 
country  called  Cuba,  to  be  held,  sold,  and  disposed  of  as  slaves, 
contrary  to  the  form  of  the  statute  of  the  United  States  in  such 
case  made  and  provided ;  and  that  he  the  said  P.  H.,  with  force 
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and  arms,  on  the  high  seas^  without  the  jurisdiction  of  any  par- 
ticular state,  and  within  the  jurisdiction  of  the  United  States, 
on,  &c.,  and  on  divers  days  and  times  after  the  day  last  meo- 
tioned,  was  aiding  and  abetting  therein,  and  in  causing  the  said 
vessel  to  sail  and  be  sent  away  from  the  said  port  of  New 
Orleans,  with  intent  and  for  the  purpose  to  employ  said  vessel  in 
the  trade  and  business  of  procuring  negroes  and  persons  of  color 
from  a  foreign  country,  to  wit,  Africa,  to  be  transferred  to  said 
place  called  Cuba,  to  be  held,  sold,  and  disposed  of  as  slaves, 
against,  &c.,  and  contrary,  &c.  {Conclude  as  in  book  1,  chap- 
ter 3.) 

{For  final  county  see  17, 18, 181,  n.,  239,  n.) 

(1091)  Forcibly  confining  and  detaining  negroes  taken  from  the  coast 
of  Africa  with  intention  of  making  slaves  qf  them^  and  for 
aiding  and  abetting^  under  Act  of  15th  May^  1820,  §  6. 

That  C.  F.  D.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c,  with 
force  and  arms,  in,  &c.,  on  the  coast  of  Africa,  out  of  the  juris- 
diction of  any  particular  state  of  the  United  States  of  America, 
on  waters  within  the  admiralty  and  maritime  jurisdiction  of  this 
court,  he  the  said  then  and  there  being*  one  of  the  ship's 

company  of  a  certain  vessel  being  a  called  the  owned 

wholly  or  in  part  by  a  citizen  or  citizens  of  the  United  States  of 
America,  whose  names  are  to  the  said  jurors  unknown,  did  ** 
piratically  and   feloniously,  forcibly  confine   and   detain 
negroes,  whose  names  are  to  the  said  jurors  also  unknown,  in 
and  on  board  of  the  said  vessel,  being  a  called  the 

with  the  intent  of  hitn   the  said  to  make  slaves  of  the 

aforesaid  negroes,  they  the  said  negroes  not  having 

been  held  to  service  by  the  laws  of  either  of  the  states  or  terri- 
tories of  the  said  United  States  of  America,  against,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count 

{Like  the  first  count,  except  instead  of) :  "  owned  wholly  or  in 
part  by  a  citizen  or  citizens  of  the  United  States,"  &c.,  insert^ 
« which  said  called  the  was  then  and  there  navi- 

gated  for  and  in  behalf  of  a  citizen  or  citizens  of  the  United 
States,''  &c. 
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Third  count 
(Same  as  first  to\  and  proceed):  "a  citizen  of  the  United 
States  of  America,  and  he  the  said  then  and  there  being 

one  of  the  ship's  company  of  a  certain  vessel,  being  a 
called  the  which  said  vessel,  being  a  called  the 

was  then  and  there  a  foreign  vessel,  engaged  in  the  slave-trade, 
did,"  &c.  (here  proceed  and  conclude  as  in  first  count j  from  **). 

(1092)  Fourth  count.    Same  as  first  count ;  against  a  part  of  de- 
fendants as  principals  and  the  others  as  accessaries. 

That  C.  F.  D.,  late  of,  &a,  together  with  certain  other  persons 
to  the  jurors  aforesaid  as  yet  unknown,  heretofore,  to  wit,  on, 
&c.,  on  the  coast  of  Africa,  out  of  the  jurisdiction  of  any  par- 
ticular state  of  the  said  United  States  of  America,  on  waters 
within  the  admiralty  and  maritime  jurisdiction  of  the  said 
United  States,  and  within  the  jurisdiction  of  this  court,  they  the 
said  persons  to  the  jurors  aforesaid  as  yet  unknown,  being  of  the 
crew  and  ship's  company  of  a  certain  vessel,  being  a  called 

the  bwtied  wholly  or  in  part  by  a  citizen  or  citizens  of  the 

United  States  of  America,  whose  names  are  to  the  said  jurors 
also  unknown,  did  piratically  and  feloniously  confine  and  detain 
negroes,  whose  names  are  to  the  said  jurors  unknown,  in 
and  on  board  of  the  said  vessel,  being  a  called  the 

with  the  intent  to  make  slaves  of  the  aforesaid  negroes,  they 

the  said  negroes  not  having  been  held  to  service  by  the  laws 

of  either  of  the  states  or  territories  of  the  said  United  States; 
and  that  the  said  C.  F.  D.  was  then  and  there  piratically  and 
feloniously  present,  aiding  and  abetting  the  said  persons  to  the 
jurors  aforesaid  as  yet  unknown,  in  forcibly  confining  and  de- 
taining the  said  negroes  in  and  on  board  the  said  vessel 
aforesaid,  in  the  manner  and  at  the  time  and  place  last  aforesaid, 
against,  &c.,  and  against,  &c.  (Conclude  as  in  book  1,  chap- 
ter 3.) 

• 

Fifth  count. 

(Like  the  fourth  count,  except  instead  of) :  "  was  then  and  there 
piratically  and  feloniously  present,  aiding  and  abettinj»,"  insert, 
^^  did  then  and  there  piratically  and  feloniously  aid  and  abet  the 
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said  persons  to  the  jurors  aforesaid  as  yet  unknown,  in  forcibly 

confining  and  detaining  in  and  on  board  said  vessel  the  aforesaid 

negroetf." 

Sixth  count. 

And  so  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  say, 
that  the  said  and  the  said  persons  to  the  jurors  aforesaid 

as  yet  unknown,  at  the  time  and  place  last  aforesaid,  being  of 
the  crcTV  and  ship's  company  of  the  said  vessel,  being  a 
called  the  owned  wholly  or  in  part  by  a  citizen  or  citizens 

of  the  United  States  of  America,  whose  names  are  to  the  said 
jurors  unknown,  did  piratically  and  feloniously  confine  and  de* 
tain  the  said  negroes,  whose  names  are  to  the  aforesaid 

jurors  unknown,  in  and  on  board  of  the  said  vessel,  being  a 

called  the  with  the  intent  of  them  the  said 

and  the  said  persons  to  the  jurors  aforesaid  as  yet  unknown,  to 
make  slaves  of  the  aforesaid  negroes,  they  the  said 

negroes  not  having  been  held  to  service  by  the  laws  of  either  of 
the  states  or  territories  of  the  said  United  States,  against,  &a, 
and  against,  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

(For  final  county  see  17, 18, 181,  n.,  239,  n.) 

(1093)   Taking  on  hoard  and  receiving  from  the  coaM  of  Africa^ 
negroeSy  ^(?.,  under  Act  of  2Qth  Aprils  1818,  §  4.(p) 

That  B.  M.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms  (in  the  harbor  of  on  the  coast  of    Africa),  on 

waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  out  of  the  jurisdiction  of  any  particular  state  of 
the  said  United  States,  and  within  the  jurisdiction  of  this  court, 
he  the  said  B.  M.  then  and  there  being  a 'citizen  of  the  said 
United  States  of  America,  did  take  on  board  and  receive 
negroes,  whose  names  are  to  the  said  jurors  unknown,  in  and  on 
board  of  a  certain  vessel,  being  a  called  the  from 

(the  harbor  of  aforesaid,  on  the  coast  of  Africa  aforesaid), 

they  the  said  negroes  not  being  inhabitants  of  the  said 

United  States,  nor  held  to  service  by  the  laws^  of  either  of  the 
states  or  territories  of  the  said  United  States  of  Araerica, 
against,  &c.,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter^) 

(p)  United  States  v.  Mansfield,  U.  S.  Circuit,  New  York,  1845.    The  defend- 
ant forfeited  his  recognizance  and  was  never  tried. 
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Second  eaimt. 
(Same  as  first  county  except  inserting) :  ^  they  the  said 
negroes  not  being  inhabitants  of  either  of  the  states  or  terri- 
tories of  the  said  United  States,  and  they  the  said  negroes 
not  having  been  held  to  service  by  the  laws  of  either  of  the  said 
states  or  territories  of  the  said  United  States,"  instead  of  '^  they 
the  said            negroes  not  being  inhabitants  of  the  said  United 

States." 

Third  cormL 

(Same  as  second  county  inserting  instead  of):  <<  did  take  on 
board  and  receive/'  &c.,  <<  did  £Lid  and  abet  in  taking  on  board 
and  receiving  negroes,  whose  names  are  to  the  said  jorors 

unknown,  in  and  on  board  of  a  certain  vessel,  being  a 
called  the  ffom  aforesaid,  to  wit,  from  the  coast  of 

Africa  aforesaid,  they  the  said  negroes  not  being  inhabit- 

ants of,  nor  held  to  service  by  the  laws  of  either  of  the  states  or 

territories  of  the  United  States.". 

• 

Foturih  count. 
{  Same  as  third  county  except) :  ^  was  then  and  there  present  aid- 
ing and  abetting  in  taking  on  board  and  receiving." 
(For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

(1094)  Forcibly  hinging  and  carrying  away  negroes  from  the  coast 
of  Africa^  for  the  purpose  of  making  slaves  of  ihem^  under 
Act  of  15th  May,  1820,  §  4.(}) 

That  C.  F.  D.,  late  of,  &c,  in  the  circuit  and  district  aforesaid, 
heretofore,  to  wit,  on,  &c.,  with  force  and  arms,  at  the  on 

the  coast  of  Africa,  being  a  port  or  place  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  of  America,  out 
of  the  jurisdiction  of  any  particular  state  of  the  said  United 
States  of  America,  and  within  the  jurisdiction  of  this  court,  he 
the  said  C.  F.  D.,  then  and  there  being  one  of  the  ship's  com- 
pany of  a  certain  vessel,  being  *  a  called  the  owned 
in  whole  or  in  part  by  a  certain  person  or  persons  whose  names 
are  to  the  said  jurors  unknown,  then  and  still  being  a  citizen  or 

(q)  United  States  v,  Driscoll,  New  York,  1845.  The  defendant  was  not 
tried,  having  forfeited  his  recognizance. 
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citizens  of  the  United  States  oT  America,  did  piratically  and 
feloniously  receive  negroes,  whose  names  are  to  the  said 

jurors  also  unknown,  in  and  on  board  of  said  vessel,  being  a 
called  the  at  .  on  the  coast  of  Africa  aforesaid, 

with  the  intent  of  him  the  said  to  make  slaves  of   the 

aforesaid  negroes,  they  the  said  negroes  having  been 

on,  &c.,  seized  on  a  foreign  shore,  to  wit,  at  aforesaid,  on 

the  coast  of  Africa  aforesaid,  by  some  person  or  persons  whose 
names  are  to  the  said  jurors  unknown,  they  the  said  ne- 

groes not  having  been  held  to  service  or  labor  by  the  laws  of 
either  of  the  states  or  territories  of  the  United  States,  against, 
&c.,  and  against,  &a     (  Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

(Same  as  first  county  except) :  "  did  piratically  and  feloniously, 
forcibly  bring  and  carry  negroes,  whose  names  are  to  the 

said  jurors  also  unknown,  in  and  on  board  of  said  vessel,  being 
a  called  the  from  the  on  the  coast  of  Africa 

aforesaid,  with  the  intent,^  &c.,  instead  of  '^  did  piratically  and 
feloniously  receive." 

Third  count 

{Same  as  first  count  doum  to%  and  then  proceed)  :  a  citizen  of 
the  United  States  of  America,  and  he  the  said  C.  F.  D.,  being 
then  and  there  one  of  the  ship's  company  of  a  certain  vessel,  be- 
ing a  called  the  which  said  called  the 
was  then  and  there  a  foreign  vessel  engaged  in  the  slave-trade, 
did  piratically  and  feloniously  receive  negroes,  whose 
names  are  to  the  said  jurors  unknown,  in  and  on  board  of  said 
foreign  vessel,  being  a  called  the  at  the  on  the 
coast  of  Africa,  with  the  intent  of  him  the  said  to  make 
slaves  of  the  aforesaid  negroes,  they  the  said  ne- 
groes having  been  on,  &c.,  seized  on  a  foreign  shore,  to  wit,  at 
aforesaid,  on  the  coast  of  Africa  aforesaid,  by  some  per- 
son or  persons  whose  names  are  to  the  said  jurors  also  unknown, 
they  the  said  negroes  not  having  been  held  to  service  or 
labor  by  the  laws  of  either  of  the  states  or  territories  of  the 
United  States,  against,  &c.,  and  against,  &c.  {Conclude  as  in 
book  1,  chapter  3.) 
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Fourth  count 
(Same  as  third  county  except) :  ^'  did  piratically  and  feloniously, 
forcibly  bring  and  carry  negroes,  whose  names  are  to  the 

said  jurors  unknown,  in  and  on  board  of  said  foreign  vessel, 
being  a  called  the  from  the  on  the  coast  of 

Afirica  aforesaid,  with  the  intent,"  &c.,  instead  of  **  did  piratically 
and  feloniously  receive,  Sec. 

{For  final  count,  see  17, 18, 181,  ».,  239,  «.) 
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CHAPTER  XIV. 

OFFENCES  AGAINST  THE  POST-OFFICE  LAWS  AND  BEVENUE  LAWS. 
I 

BOBBING  A2n>  OBBTBUCTIKG  MAIL. 

(1095)  Mail-robbeiy  by  patting  the  driyer's  life  in  jeopardy,  ftc,  with 

dangerous  weapons,  and  robbing  from  his  personal  costody 
certain  bank  bills,  letters,  and  packets,  to  the  joxors,  &c^ 
unknown. 

(1096)  Another  form  for  same.    First  count,  robbing  of  the  mail  and 

putting  in  jeopardy  with  pistols. 

(1097)  Obstructing  the  maiL 

OPENING  AND  STEALING  LETTER. 

(1098)  Opening  a  letter  in  the  United  States  maiL 

(1099)  Stealing  from  the  mail  of  the  United  States. 

First  count    Stealing  the  maiL 

(1100)  Second  count    Stealing  from  the  mail  certain  letters  and 

packets. 

(1101)  Third  count    Taking  letters  fix>m  the  mail  and  opening  and 

embezzling  them. 

(1102)  Fourth  count    Stealing  a  letter,  specifying  its  contents,  and 

by  whom  sent 

(1103)  Fifth  count.    Same  without  averment  of  contents. 

(1104)  Another  form  for  same,  with  counts  for  opening,  &c.    First  cOonty 

stealing  a  letter  and  packet 

(1105)  Second  count.    Same,  stating  route  of  mail. 

(1106)  Third  count     Stating  direction  of  letter. 

(1107)  Fourth  count    Same,  stating  both  route  and  direction  of 

letter. 

(1108)  Fiflh  count    Embezzling  and  destroying  letter. 

(1109)  Sixth,  seventh,  and  eighth  counts.    For  embezzling,  &c, 

varying  the  statement  of  route  and  direction  as  in  second, 
third,  and  fourth  counts. 

(1110)  Ninth  count    Against  person  employed  in  post-office  for 

opening,  &c. 

(1111)  Tenth  count    Against  carrier  for  embezzling  and  destroying 

letter. 

(1112)  Secreting  and  embezzling  from  the  United  States  mail  a  letter 

containing  money,  the  party  being  connected  with  a  post-office, 
and  the  letter  being  directed  to  certain  persons  under  the 
name  of  a  firm. 
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(Ills)  Embezzling,  &c.,  ayerring  specialty  tihe  character  and  route  of 
letter,  &c. 

(1114)  Procuring  and  advifling  a  person  intrusted  with  the  mail  to 

secrete  it. 

(1115)  Second  count.    Procuring  and  advising  a  person  intrusted 

with  the  mail  to  secrete  a  particular  letter. 

(1116)  Smuggling,  under  §  19  of  Act  of  August  SO,  1842  (Tariff  Act). 

Peters'  Statutes  at  Li  rge,  565. 

(1095)  Mail  robbery  by  putting  the  driver' 9  life  in  Jeopardy^  ^c, 
with  dangerous  weapons^  and  robbing  from  his  personal  ctis- 
tody  certain  bank  bills^  letters^  and  packets^  to  the  jurors^  ^<?., 
unknjovm.{a) 

That  J.  T.  H.,  late  of,  &c.,  yeoman,  together  with  a  certain  L. 
H.Hind  a  certain  J.  A.,  on,  &c.,  in  the  night  of  the  same  day,  in 
the  public  highway  at  H.  County,  at  the  district  aforesaid,  in 
and  upon  one  D.  B.,  then  and  there  being  the  carrier  of  the  mail 
of  the  said  United  States,  and  the  person  intrusted  therewith,  and 
in  the  peace  of  God  and  of  the  said  United  States  then  and  there 
being,  with  force  and  arms,  at  the  district  aforesaid,  feloniously 
did  make  an  assault,  and  him  the  said  D.  B.  in  bodily  fear  and 
danger  of  his  life,  in  the  highway  aforesaid,  then  and  there  did 
put,  and  with  the  use  of  certain  dangerous  weapons,  to  wit,  pis* 
tols  and  dirks,  which  the  said  J.  T.  H.  then  and  there  in  his  hands 
held,  he,  the  said  J.  T.  H.,  did  put  in  jeopardy  the  life  of  said 
D.  B.,  he  the  said  D.  B.  then  and  there  being  intrusted  with  and 
having  the  custody  of  the  said  mail  *  of  the  said  United  States, 
and  the  mail  aforesaid,  so  intrusted  and  in  the  custody  as  afore- 
said of  said  D.  B.,  certain  bank  bills,  letters,  and  packets  to  the 
jurors  aforesaid  unknown,  belonging  to  certain  persons  to  the 
jurors  aforesaid  unknown,  from  the  personal  custody  and  care  of 
the  said  D.  B.,  and  against  his  will,  in  the  highway  aforesaid,  at 
the  district  aforesaid,  then  and  there  feloniously  and  violently 
did  rob,  steal,  take,  and  carry  away,  against,  &c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(a)  U.  S.  V.  Hare,  before  Duval  and  Houston,  JJ.,  2  Wheel.  C.  C.  283.    See 
Wh.  C,  L.  §§  2708-5. 
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Second  count  Same  as  first  to  %  then  proceed: 
and  the  said  mail  of  the  said  United  States  from  the  cnstody, 
possession,  and  care  of  said  D.  B*,  and  against  the  will  of  said 
D.  B.,  in  the  highway  aforesaid,  at  the  district  aforesaid,  did  then 
and  there  feloniously  and  violently  rob,  steal,  take,  and  carry 
away,  against,  &c.,  and  against,  &;c.  ( Conclude  as  in  book  1, 
chapter  3.) 

Third  count. 

(Same  as  firsts  omitting  the  qualification  of)  "  dangerous  weap- 
ons," {and  averring  the  robbery  to%e  of  the) :  "said  mail  of  the 
United  States,  then  and  there  containing  sundry  letters,"  &c 

(1096)  Another  form  for  same.    First  county  robbing  of  the  mail 
and  putting  in  Jeopardy  with  pistoU.{b) 

That  J.  P.,  otherwise  called  J.  M.,  late  of,  &a,  yeoman,  and 
G.  W.,  late  of,  &;c.,  yeoman,  on,  &c.,  at,  &c.,  and  within  the  jn- 
risdiction  of  this  court,  with  force  and  arms,  in  and  upon  one  8. 
AFC,  in  the  peace  of  God  and  of  the  said  United  States  of 
America  then  and  there  being,  then  and  there  being  the  carrier 
of  the  mail  of  the  said  United  States,  and  then  and  there  having 
the  custody  of  the  said  mail,  and  then  and  there  proceeding  with 
said  mail  from  the  City  of  P.  to  the  borough  of  K,  feloniously 
did  make  an  assault,  and  him  the  said  carrier  did  then  and  there 
of  the  said  mail  feloniously  rob,  and  in  then  and  there  effecting 
the  said  robbery  did  then  and  there,  by  the  use  of  dangerous 
weapons,  to  wit,  pistols,  put  in  jeopardy  the  life  of  the  said  8. 
M'C,  he  the  said  S.  ACC*  then  and  there  being  as  aforesaid  the 
carrier  of  the  said  mail  of  the  United  States,  and  having  then 
and  there  the  custody  thereof,  contrary,  &c.|  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

Second  counL 
That  the  said  J.  P.,  otherwise  called  J.  M.,  and  the  said  G. 
W.,  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  jurisdic- 
tion of  this  court,  with  force  and  arms,  in  and  upon  the  said  S. 
M'C.  (then  and  there  being  a  carrier  of  the  mail  of  the  United 
States),  and  then  and  there  having  the  custody  of  the  said  mail,* 

(h)  U.  S.  V.  Wilson,  1  Bald.  78.    The  defendaato  were  convicted)  and  one  of 
them  executed.    See  Wh.  C.  L.  §§  2703-^. 
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and  then  and  there  proceeding  with  the  said  mail  from  the  City 
of  P.  to  the  borough  of  R.,  feloniously  did  make  an  assault, 
and  him  the  said  S.  INTC.  in  bodily  fear  and  danger  of  his  life 
then  and  there  feloniously  did  put,  and  the  said  mail  of  the 
United  States  from  him  the  said  S.  M'C,  then  and  there  as  afore- 
said being  a  carrier  of  the  mail  of  the  United  States,  and  then 
and  there  having  the  custody  thereof,  then  and  there  feloniously, 
violently,  and  against  his  will,  did  steal, jtake,  and  carry  away; 
and  in  then  and  there  effecting  the  robbery  so  as  aforesaid  de- 
scribed, did  then  and  there,  by  the  use  of  dangerous  weapons,  to 
wit,  pistols,  put  in  jeopardy  the  life  of  the  said  S.  M'C,  then 
and  there  being  the  carrier  of  the  mail  of  the  United  States,  and 
then  and  there  having  the  custody  thereof,  contrary,  &c.,  and 
against,  &c.    {Conclude  as  in  book  1,  chapter  3.) 

Third  count.     Same  as  first  down  to  *,  and  then  proceed : 

feloniously  did  make  an  assault,  and  the  life  of  him  the  said  S. 
M'C,  by  the  use  of  dangerous  weapons,  did  then  and  there  put  in 
jeopardy,  and  the  said  mail  of  the  United  States  from  him  the 
said  S.  M'C.  then  and  there  feloniously,  violently,  and  against  the 
will  of  hinx  the  said  S.  M'C,  did  steal,  take,  and  carry  away,  con- 
trary, &a,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1097)   Obstructing  the  *mail{c) 

That  W.  M'C,  late  of,  &c.,  yeoman,  on,  &c.,  at,  &c,,  and 
within  the  jurisdiction  of  this  court,  with  force  and  arms,  know- 
ingly and  wilfully  did  obstruct  and  retard  the  passage  of  the  * 
mail  of  the  United  States,  ^  contrary,  &c.,  and  against,  &c. 
{Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

{  Same  as  firsts  inserting  at  *  the  words)  "  driver  of  the,"  {and 
at  **  the  words)  "  conveying  the  same." 

(c)  The  defendant  was  convicted  and  sentenced,  on  evidence  showing  that 
on  the  arrival  of  the  cars  containing  the  mail  at  the  depot  in  Philadelphia,  he 
drove  his  cab  over  the  rails,  and  prevented  the  progress  of  the  mail.  U.  S.  u. 
M'Carran,  Phil.  1847.  The  indictment  was  prepared  by  Mr.  Pettit,  U.  S.  Attor- 
ney, to  whom  I  have  the  pleasure  of  acknowledging  my  obligations  both  for  this 
and  for  other  accurate  and  valuable  precedents. 
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l%ird  caunL 
{Same  as  second^  inserting)  "  carrier,''  in  place  of  "  driver.*' 

Fourth  count. 
(Same  as  firsts  inserting  at*  the  words)  "  carriage  carrying  the." 

(1098)   Opening  a  letter  in  the  United  States  ma%l.{d) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  one  G.  T.,  late  of,  &c.,  yeoman,  did  open  a 
letter  directed  to  a  certain  C.  M.,  which  had  been  in  a  post-office, 
to  wit,  the  post-office  at  P.,  and  before  it  had  been  delivered  to 
the  said  person  to  whom  it  was  so  directed,  with  a  design  to 
obstruct  the  correspondence,  to  pry  into  another's  business  and 
secrets,  contrary,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

Second  and  third  counts^for  embezzling  SfC. 

(1099)  Stealing  from  the  mail  of  the  United  States.    First  county 

stealing  the  mazl,{e) 

That  A.  B.,  late  of,  &c.,  in,  &c.,  heretofore,  to  wit,  on,  &c., 
with  force  and  arms,  in,  &c.,  and  within  the  jurisdiction  of  this 
court,  did  then  and  there  feloniously  steal  the  mail  of  the  United 
States  of  America,  against,  &c.,  and  against,  &c.  ( Conclude  as 
in  book  1,  chapter  3.) 

(1100)  Second  count    Stealing  from  the  mail  certain  letters  and 

packets. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  6w;.,  with  foice 
and  arms,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there  feloniously  steal  and  take  from  and  out  of  a  mail 
of  the  United  States  of  America,  certain  letters(/)  and  packets, 

(d)  U.  S.  V.  Tilghman,  Phil.  1887.  Drawn  by  Mr.  J.  M.  Reed,  then  district 
attorney.  The  defendant  was  acquitted  on  this  count.  See  Wh.  C.  L.  §§  2709- 
2711. 

(€)  U.  S.  V.  Hoff.  The  defendant  was  convicted  and  sentenced.  See  Wh. 
C.  L.  §§  2708-14. 

(/)  This  is  full  enough,  no  particular  description  of  the  letter  being  neces- 
sary ;  though  if  the  letter  be  particularly  described,  it  must  be  proved  as  laid. 
U.  S.  V.  Lancaster,  2  M'Lean,  481. 
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against,  &c.,  and  against,  &c.    {Conclude  as  in  book  1,  chap- 
ter 3.) 

(1101)  l^ird  count.     Taking  letters  from  the  mail  and  opening  and 

embezding  them. 

That  A.  B.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  with  force 
and  arms,  at,  &c,  in  the  Southern  District  of  New  York,  in  the 
Second  Circait,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there  feloniously  take  the  mail  of  the  United  States  of 
America,  and  Certain  letters  and  packets  therefrom,  and  did  open, 
embezzle,  and  destroy  such  mail,  letters,  and  packets,  the  same 
containing  articles  of  value,  against,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(1102)  JFourth  count.    Stealing  a  letter,  specifying  its  contents  and 

by  whom  sent. 

.  That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  a  certain  letter,  then  lately  before  put  into 
a  mail  of  the  United  States  of  America,  at  the  post-office  at,  &c., 
in  &c.,  by  C.  D.,  and  intended  to  be  conveyed  by  mail  from  said 
to  the  post-office  at,  &c.,  for  and  to  be  delivered  to  E.  F., 
at,  &c,  which  said  letter  did  then  and  there  contain  an  article 
of  value,  to  wit  {here  specify  the  article^  and  value  of  the  same)^ 
the  said  letter  then  and  there,  to  wit,  at,  &c.,  and  within  the 
jurisdiction  of  this  court,  he  the  said  A.  B.,  then  and  there,  with 
force  and  arms,  feloniously  did  steal  and  take  from  and  out  of 
a  mail  of  the  said  United  States  of  America,  against,  &c.,  and 
against,  &c.     {Conclude  as  in  book  1,  chapter  3). 

(1103)  Mfth  count.    Same  as  fourth,  without  averment  of  contents. 

That  A.  B.,  late  of,  &c.,  on,  &c.,  with  force  and  arms,  at,  &c., 
and  within  the  jurisdiction  of  this  court,  did  then  and  there 
feloniously  take  from  and  out  of  a  mail  of  the  United  States  a 
certain  letter,  then  lately  before,  to  wit,  on,  &c.,  put  into  a  mail 
of  the  United  States  of  America,  at,  &c.,  and  within  the  juris- 
diction of  this  court,  which  said  letter  was  directed  to  E.  F.,  at, 
&C.,  against,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 
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SiaeA  courd. 
That  A.  B.,  late  of,  &c.,  on,  &c^  with  force  and  arms,  at,  &a, 
and  within  the  jurisdiction  of  this  court,  did  then  and  there  felo- 
niously take  a  certain  letter  directed  to  E^  F.,  at,  &c.,  said  letter 
containing  an  article  of  value,  from  and  out  of  a  mail  of  the 
United  States  of  America,  and  did  open  and  embezzle  said  letter* 
against,  &&,  and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Seventh  count* 

That  A.  B.,  late  of^  &c.,  on,  &c.,  with  force  and  arms,  at,  &&, 
and  within  the  jurisdiction  of  this  court,  did  then  and  tbeie 
feloniously  take  a  certain  letter  directed  to  E.  F.,  at,  &c.,  said 
letter  containing  an  article  of  value,  to  wit,  a  certain  for 

the  payment  of  and  of  the  value  of  from  and  out  of 

the  mail  of  the  United  States  of  America,  and  did  then  and 
there  open  and  embezzle  said  letter,  containing  said  article  of 
value,  against,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1, 
chapter  3.) 

{For  final  county  see  17,  27,  n.,  123,  «.) 

(1104)  Another  form  for  same^  with  counts  for  opening^  ^c.    First 
county  stealing  a  letter  andpackeU{g) 

That  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and  within  the  juris- 
diction of  this  courts  W,  K.,  of,  &c,  yeoman,  •did  then  and  there 
steal  and  take  from  and  out  of  the  mail  of  the  United  States  a 
letter  and  packet,  contrary,  &c.,  and  against,  &a  (  Conclude  as 
in  book  1,  chapter  3.) 

(1105)  Second  count    Same^  stating  route  of  maiL 

(Same  as  first  count  to  *,  and  then  proceed) :  *'did  then  and 
there  steal  and  take  from  and  out  of  a  mail,  to  wit,  the  mail  of 
the  United  States,  then  and  there  proceeding  from  H.,  in  the 
State  of  Pennsylvania,  to  wit,  at,  &c.,  towards  D.,  in  the  State 
of  P.,  to  wit,  at,  &c.,  aforesaid,  a  letter  and  packet,  contrary,  &&) 
and  against,"  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(^)  U.  S.  V.  Kroiner,*Phil.  1836.    This  indictment  was  prepared  hj  ^.  Gil- 
pin, then  district  attorney.    The  defendant  was  convicted  and  sentenced.    See 
Wh.  C.  L.  §§  2706-14. 
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(1106)  Third  count.     Stating  direction  of  letter. 
{Same  as  first  count  to  *,  and  then  proceed) :  "  did  then  and  there 
steal  and  take  from  and  oat  of  the  mail  of  the  United  States  a 
letter  addressed  to  contrary,  &c.,  and  against,"  &c.    (  Con^ 

chide  as  in  book  1,  chapter  3.) 

(1107)   JFotirth  count     Same^  stating  both  route  and  direction  of 

letter. 

(Same  as  first  count  to  *,  and  then  proceed) :  "  did  then  and 
there  steal  and  take  from  and  out  of  a  mail,  to  wit,  the  mail  of 
the  United  States,  then  and  there  proceeding  from  to  wit, 

at,  &c,  towards  to  wit,  at,  &c.,  a  certain  other  letter,  to 

wit,  a  letter  from  J.  L.,  addressed  to  contrary,  &c,  and 

against,"  &c.    ( Conclude  as  in  book  1,  chapter  3.) 

(1108)  'Eighth  count    Embezzling  and  destroying  letter. 

Same  as  first  count  to  *,  and  then  proceed) :  *»  did  then  and  there 
embezzle  and  destroy  a  letter  and  packet,  which  had  been  in  a 
post-office,  before  it  was  delivered  to  the  person  and  persons  to 
whom  it  was  directed,  contrary,  &c.,  and  against,"  &c.  ( Con- 
clude as  in  book  1,  chapter  3.) 

(1109)  Sixths  seventh^  and  eighth  counts.  For  embezzling^  ^c,  vary- 
ing  the  statement  of  route  amd  direction  as  in  second^  ihirdj 
and  fourth  counts. 

(1110)  Ninth  count.    Against  person  employed  in  post-office  for 

opening^  ^c. 

That  afterwards,  to  wit,  on,  &c.,  at,  &c.,  and  within,  &a,  the 
said  W.  K.,  being  then  and  there  a  person  employed  in  a  depart- 
ment of  the  post-office  establishment,  did  then  and  there  unlaw- 
fully open  a  letter  with  which  he  was  then  and  there  intrusted, 
and  which  had  come  to  his  possession,  and  which  was  intended 
to  be  conveyed  by  post,  contrary,  &c.,  and  against,  &c.  ( Con- 
clude as  in  book  1,  chapter  3.) 
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(1111)  Tenth  count.    Against  carrier  for  embezzling  and  destroying 

letter. 
That  afterwards,  to  wit,  on,  &c,  at,  &;c.,  and  within,  &c.,  the 
said  W.  K.,  being  then  and  there  a  person  employed  in  a  depart- 
ment of  the  post-office  establishn)ent,(A)  to  wit,  as  a  carrier(t)  of 
the  mail  of  the  United  States  from  the  post-office  at  H.  to  the 
post-office  at  D.,  to  wit,  at  the  district  aforesaid,  did  embezzle 
and  destroy  a  letter  with  which  he  was  then  and  there  intrusted, 
and  which  had  then  and  there  come  to  his  possession,  and  was 
then  and  there  intended  to  be  conveyed  by  post,  then  and  there 
containing  a  bank  note,  to  wit,  a  bank  note  of  the  Bank  of 
Pennsylvania  for  one  hundred  dollars,  marked  with  the  letter  S. 
and  numbered  No.  162 ;  contrary,  &c.,  and  against,  &c.  ( Gon- 
chide  tis  in  book  1,  chapter  3.) 

(1112)  Secreting  and  embezzling  from  the  United  States  •mail  a  let- 
ter containing  monegy  the  party  being  connected  toith  a  pott- 
office^  and  the  letter  being  directed  to  certain  persons  under  the 
name  of  a  frm.(j) 

That  J.  W.,  late  of,  &a,  on,  &c,  w^as  a  person  employed  in 
one  of  the  departments  of  the  post-office  establishment  of  ilie 
said  United  States,(y^)  to  wit,  a  cl^rk  (or  othenoise)y  in  the  post- 
office  at(A)  in  the  district  aforesaid,  and  that  on,  &c.,  in 
the  said  post-office  at,  &c.,  a  certain  letter,(/)  then  lately  before 
sent  by  one  C.  D.,  of,  &c.,  and  intended  to  be  conveyed  by  post 
to  certain  persons  using  trade  and  commerce  in  the  city  of 
in  said  Southern  District  of  New  York,  under  the  name,  style, 
and  firm  of            and  which  said  letter  contained  {state  the  conr 

(h)  U.  S.  V.  Patterson,  6  M'Lean,  C.  C.  R.  466. 

(t)  A  carrier  is  within  the  act.    U.  S.  v.  Below,  2  Brock.  280. 

(J)  U.  S.  V.  Wisner,  New  York,  1844.  The  defendant  was  convicted.  See,ftr 
a  similar  form,  ante,  445,  and  see  Wh.  C.  L.  §§  2711-14. 

(yi)  This  is  enough.    U.  S.  v.  Patterson,  6  M'Lean,  C.  C.  R.  466. 

(ib)  The  <'  employment "  must  be  distinctly  alleged.  U.  S.  r.  Nott,  1  M'LeaD, 
499. 

(Z)  Though  it  may  be  prudent  to  describe  the  letter  with  the  particnbritf 
that  follows,  yet  it  would  seem  to  be  enough  to  aver  that  it  came  into  the  handi 
of  the  postmaster,  without  stating  where  it  was  mailed  or  by  what  route  it  wai 
oonveyed.    U.  S.  v.  Lancaster,  2  M'Lean,  481 ;  U.  S.  v,  Martin,  Ib.  256. 
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tents  of  said  letter^  and  the  value)^{m)  came  into  the  possession  of 
him  the  said  J.  W.,  so  then  and  there  being  employed  as  a  clerk 
in  the  said  post-office  at  aforesaid,  and  that  he  the  said  J. 

W.,  being  so  employed  in  the  said  post-office^  and  the  said  letter 
so  then  and  there  containing  the  said  having  so  as  afore- 

said come  into  the  possession  of  him  the  said  J.  W.,  he  the  said 
J.  W.  did  then  and  there,  with  force  and  arms,  on,  &c.,  at,  &c., 
feloniously  secrete  the  said  letter,  so  then  and  there  containing 
the  s^id  contrary,  &c.,  and  against,  &c.    ( Conclude  as  in 

book  1,  chapter  3.) 

Second  count  • 

(Like  first  count,  substituting) :  *<  feloniously  embezzle  the  said 
letter/'  &c.,  for  "  feloiiiously  sectete  the  said  letter,*' 

Third  count. 

(Like  first  count,  substituting) :  '<  feloniously  8ecrete(fn^)  and 
embezzle  the  said  letter," /or  ^'  feloniously  secrete  the  said  letter.'' 

Fourth  count. 

(Like  first  count,  except  instead  of):  ^  he  the  said  J.  W.  did 
then  and  there,  with  force  and  arms,  on,  &c.,  at,  &c.,  feloniously 
secrete  the  said  letter,  so  then  and  there  containing  the  said 
,"  insert,  ^*  he  the  said  the  said  of  the  value 

aforesaid,  with  force  and  arms,  feloniously  did  steal  out  of  the 
aforesaid  letter." 

Fifth  count.  ' 

(Like  fourth  count,  except  instead  of)i^  feloniously  did  steal," 
&C.J  insert,  *^  feloniously  did  take." 

Siscth  count. 

{Like  fifth  count,  except  instead  of)  "  feloniously  did  take," 
insertj  '*  feloniously  did  steal  and  take." 

(m)  Neither  the  letter  nor  the  notes  inclosed  in  it  need  be  specifically  de- 
scribedy  thongh  if  thej  are,  a  variance  will  be  fataL  U.  S.  v.  Lancaster,  2 
M'Lean,  481. 

(mX)  This  is  correct    U.  S.  v.  Sander,  6  M'Lean,  C.  C  R.  598. 
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(1113)  Seventh  count.  For  embezzling^  ^e.y  averring  specially  the 
character  and  route  of  letter^  ^e. 

That  on,  &c.,  one  A.  B.,  of,  &c.,  deposited  in  the  post-offioe  of 
the  said  United  States  at  aforesaid,  a  certain  letter  ad- 

dressed and  directed  to  C.  D.,  at,  &c.,  by  the  name  and  descrip- 
tion oi  (repeal  the  name  of  the  fbrm^  if  such  is  the  case)j  being  the 
name,  style,  and  firm  under  which  the  said  on,  &c.,  used 

trade  and  commerce  and  transacted  commercial  business  in  the 
said  city  of  which  said  letter,  then  and  there  containing 

(stale  the  contents^^  which  said  letter  so  as  aforesaid  contafning 
the  said  was  intended  to  be  conveyed  by  post  to  the  city  of 

in  the  district  aforesaid,  to  the  said  C.  D.,  so  as  aforesaid 
using  trade  and  commerce  under  the  name,  style,  and  firm  of  C. 
D.,  at  the  said  city  of 

And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  fiirther 
present,  that  afterwards,  to  wit|  on,  &c,  the  said  letter,  so  con- 
taining the  said  and  so  intended  to  be  conveyed  by  post, 
came  into  the  possession  of  J.  W.,  of,  &a,  the  said  J.  W.,  on, 
&c.,  at,  &c.,  being  a  person  employed  in  one  of  the  departments 
of  the  post-office  establishment  of  the  said  United  States  of 
America,  to  wit,  being  a  person  employed  as  a  clerk  in  the  post- 
office  of  the  said  United  States  at,  &c.,  and  that  he  the  said  J. 
W.,  being  then  and  there  so  employed  as  aforesaid,  and  the  said 
etter  containing  the  said  so  intended  to  be  conveyed  by 
post,  having  then  and  there  came  into  the  possession  of  him  the 
said  J.  W.,  he  the  said  J.  W.  did  then  and  there,  with  force  and 
arms,  feloniously  embezzle  the  said  letter,  so  containing  the  said 
against,  &c.,  and  against,  &c.     ( Conclude  as  in  book  1, 

chapter  3.) 

Eighth  eountn 

(Like  seventh  county  except  instead  of) :  ^  with  force  and  arms, 

feloniously  embezzle  the  said  letter,  so  containing    the  said 

,"  insert^ ''  with  force  and  arms,  feloniously  steal  and  take 

the  said  of  the  value  aforesaid,  out  of  the  aforesaid  letter." 

Ninth  count* 

(Like  eighth  county  except  instead of):^  with  force  and  arms, 
feloniously  steal  and  take  the  said  of  the  value  aforesaid, 

606 


Digitized  by 


Google 


AGAINST  THE  P08T-0PPICB  AND  BBVENUB  LAWS.      (1115) 

out  of  the  aforesaid  letter,"  insert^  "  with  force  and  arms,  feloni- 
ously secrete  the  said  letter,  so  containing  the  said  of  the 
Yalae  aforesaid." 

(1114)  Procuring  and  advising  a  person  intrusted  with  the  mail  to 

secrete  it,{n) 

That  J.  B.  M.,  &c.,  did  at,  &c.,  on,  &c.,  procure,  advise,  and  as- 
sist J.  J.  S.  to  secrete,  embezzle,  and  destroy  a  mail  of  letters, 
with  which  the  said  J.  J.  S.  was  intrusted,  and  which  had  come 
to  his  possession,  and  was  intended  to  be  conveyed  by  post  from 

in  the  district  aforesaid,  to  also  in  said  district,  con- 

taining bank  notes,  the  said  J.  J.  S.  being  at  the  time  of  such 
procuring,  advising,  and  assisting,  then  and  there  a  person  em- 
ployed in  one  of  the  departments  of  the  post-office  establish- 
ment, to  wit,  a  carrier  of  the  mail  of  the  United  States  from 

aforesaid,  to  aforesaid,  contrary.  Sic    ( Conclude  as 

in  book  1,  chapter  3.) 

(1115)  Second  count.    Procuring  and  advising  a  person  intrusted 

with  the  mail  to  secrete  a  particular  letter. 

That  the  said  J.  B.  M.  did  procure,  advise,  and  assist  J.  J.  S. 
to  secrete,  embezzle,  and  destroy  a  letter  addressed  by  J.  S.  to  J. 
B.,  with  which  the  said  J.  J.  S.  was  intrusted,  and  which  came 
to  his  possession,  and  was  intended  to  be  conveyed  by  post  from 
in  the  district  aforesaid,  to  aforesaid,  containing 

sundry  bank  notes,  amounting  in  the  whole  to  sixty  dollars,  of  a 
denomination  to  the  jurors  aforesaid  unknown,  and  of  the  issue 
of  a  bank  to  the  said  jurors  also  unknown,  the  said  J.  J.  S.  being 
at  the  time  of  such  procuring,  advising,  and  assisting,  then  and 
there  a  person  employed  in  one  of  the  departments  of  the  post- 
office  establishment,  to  wit,  a  carrier  of  the  mail  of  the  United 
States  from  aforesaid,  to  aforesaid,  contrary,  &c. 

( Conclude  as  in  book  1,  chapter  3.) 

(n)  United  States  v.  Mills,  7  Peters,  188. 
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(1116)  Smuggling^  under  §  19  of  Act  of  August  30, 18^2  — {Tariff 
Act)  —  Peters'  StattOee  at  Large^  565.((?) 

That  B.  L.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  and 
within,  &c  {or  otherwise)^  knowingly  and  wilfolly,  with  intent 
to  defraud  the  revenue  of  the  United  States  of  America,  did 
(smuggle  and)  clandestinely  introduce  into  the  United  States  of 
America,  to  wit,  into  the  port  and  district  of,  &c.,  in  the  circuit 
and  district  aforesaid,  and  within  the  jurisdiction  of  this  courtjf 
certain  goods,  wares,  and  merchandise,  *  subject  to  duty  by  law, 
and  which  should  have  been  invoiced,  without  paying  or  ac- 
counting for  the  duty  due  and' payable  on  said  goods,  wares,  and 
merchandise,  against,  &c.,  and  against,  &c.  ( Conclude  as  in  book 
1,  chapter  3.) 

Second  count. 

{ Same  as  first  count  to  *,  and  then  proceed) :  to  wit  {^ecifg  the 
articles^  marksj  and  quantities  particularly)  ^  of  the  value  of 
dollars,  all  of  which  said  goods,  wares,  and  merchandise  were 
subject  to  duty  by  law,  and  which  should  have  been  invoiced, 
without  paying  or  accounting  for  the  duty  to  which  said  goods, 
wares,  and  merchandise  were  so  subject  as  aforesaid,  against, 
&c.,  and  against,  &c.    ( Conclude  as  in  book  1,  chapter  3. 

Third  count. 

{Like  second  county  except  instead  of) :  <'  all  of  which  said 
goods,  wares,  and  merchandise  were  subject,"  &c.,  insert^  "  which 
said  goods,  wares,  and  merchandise  so  smuggled  as  aforesaid, 
were  then  and  there,  by  the  laws  of  the  United  States  of  Amer- 
ica, subject  to  duty,  and  should  have  been  invoiced,  he  the  said 
B.  L.,  at  the  time  he  so  smuggled  the  said  goods,  wares,  and 
merchandise  as  aforesaid,  not  having  paid  or  accounted  for  tbe 
duty  to  which  the  said  goods,  wares,  and  merchandise  were  sub- 
ject as  aforesaid,"  against,  &c.,  and  against,  &c  (  Conclude  as  in 
book  1,  chapter  3.) 

(p)  United  States  v.  Loewi,  New  York.  .The  defendant  was  acquitted,  but  no 
question  was  raised  on  this  indictment 
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Foufih  count.    Like  the  first  county  omitting  the  words  in  brackets. 

Fifth  count 

That  B.  L.,  late  of,  &c.,  heretofore,  to  wit,  on,  &c.,  at,  &c., 
knowingly  and  wilfully,  with  intent  to  defraud  the  revenue  of 
the  United  States  of  America,  did  smuggle  and  clandestinely 
introduce  into  the  United  States,  to  wit,  into  the  City  of  New 
York,  in  the  Southern  District  of  New  York,  and  within  the 
jurisdiction  of  this  court,  certain  goods,  wares,  and  merchandise, 
to  wit  (as  is  specified  in  preceding  counts)^  of  the  value  of 
dollars,  which  said  goo^s,  wares,  and  merchandise,  so  smuggled 
and  clandestinely  introduced  into  the  United  States  of  America 
as  aforesaid,  were  subject  to  duty  by  law  and  should  have  been 
invoiced,  he  the  said  B.  L.,  at  the  time  he  so  smuggled  and 
clandestinely  introduced  the  said  goods,  wares,  and  merchandise 
as  aforesaid,  well  knowing  that  the  duty  due  and  payable  upon 
said  goods,  wares,  and  merchandise  had  not  been  paid  or  ac- 
counted for,  and  he  the  said  B.  L.,  at  the  time  he  so  smuggled 
and  clandestinely  introduced  the  said  goods,  wares,  and  mer- 
chandise as  aforesaid,  well  knowing  that  the  said  goods,  wares, 
and  merchandise  had  not  been  invoiced,  against,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Sixth  count. 

(Same  as  first  count  to  t>  and  then  proceed) :  in  a  certain  ves- 
sel, being  a  called  the  certain  goods,  wares,  and 
merchandise,  to  wit  {here  specify  articles,  Sfc,  as  in  second  count), 
of  the  value  of  which  said  goods,  wares,  and  merchandise, 
so  smuggled  and  clandestinely  introduced  into  the  United  States 
of  America  as  aforesaid,  were  unladen  from  said  called  the 
without  any  permit  from  the  collector  and  naval  officer  of 
the  port  and  district  of  the  City  of  New  York  for  such  unlading, 
he  the  said  B.  L.,  at  the  time  he  so  smuggled  and  clandestinely 
introduced  said  goods,  wares,  and  merchandise  as  aforesaid,  and 
at  the  time  said  goods,  wares,  and  merchandise  were  unladen 
without  a  permit  as  aforesaid,  not  having  paid  or  accounted  for 
the  duty  to  which  said  goods,  wares,  and  merchandise  were  sub- 
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ject  as  aforesaid,  aod  the  duty  to  which  said  goods,  wares,  and 
merchandise  were  subject  as  aforesaid  not  being  paid  or  ac- 
coanted  for  by  any  person  or  persons  whatsoever,  against,  &c, 
and  against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 
{For  final  county  see  17, 18, 181,  n.,  239,  n.) 
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CHAPTER  XV. 

TREASON,    SEDITION,    AND    VIOLATION     OF    THE     NEUTRALITY 

LAWS.(p) 

(1117)  Levying  war  against  the  United  States,  with  overt  acts:  the  first 
charging  levying  war  generally ;  the  second,  resisting  the  exe- 
cution of  a  particular  law  by  preventing  the  marshal  fh>m  serv- 
ing process;  and  the  third,  resisting  the  same  by  rescuing 
prisoners  taken  by  the  marshal. 

(p)  L  Treason  against  the  United  States,  §  2715.  « 

A.  Constitution  and  Statutes. 

United  States. 

Treason —  in  what  it  consists,  §  2715. 
Evidence  and  punishment,  §  2716. 
Concealment  of  treason,  §  2717. 

B.  Offence  qbnerallt,  §  2718. 

1st  Levying  war,  §  2719. 

2d.  Adhering  to  the  enemies  of  the  United  States,  giving  them  aid  and 

comfort,  §  2787. 
n.  Treason  against  the  several  States. 
A.  Statutes. 

Massachusetts. 

Legislature  have  no  power  to  declare  subject  guilty  of  treason, 
§  2744. 

In  what  treason  consists,  §  2745. 

Punishment,  §  2746. 

Concealing  treason,  §  2747. 

Evidence,  §  2748. 
New  York. 

Punishment,  §  2749. 

In  what  treason  consists,  §  2750. 

Forfeiture,  §  2751. 

Evidence,  §  2752. 
Pennsylvania. 

In  what  treason  consists,  §  2763. 

Punishment,  §  2758. 
Virginia. 

In  what  treason  consists,  §  2762. 
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(1118)  Another  form  for  same. 

(1119)  Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the  ene- 

mies of  the  United  States. 

(1120)  Aiding  and  comforting  the  enemy,  with  overt  acts  speciallj 

pleaded,  consisting  of  sending  provisions  in  a  vessel  to  one  of 
the  enemy's  vessels. 

(1121)  Illegal  outfit  of  vessel,  &c.,  against  a  foreign  nation,  &c. 

(1122)  Beginning,  setting  on  foot,  providing,  and  preparing  the  means  of 

a  military  enterprise  or  expedition,  against  the  territory  or  do- 
minions of  a  foreign  prince. 

(1123)  Enlisting  soldiers  in  the  United  States,  in  the  service  of  a  foreign 

prince. 

(1124)  Conspiracy  to  impede  the  operation  of  certain  acta  of  Congress. 

First  count.     Conspiracy  alone. 

(1125)  Second  count.     Overt  act;  rioting,  &c. 

(1126)  Third  count.    Rescue  of  person  under  custody  of  marshal 

(1127)  Conspiracy  to  raise  an  insurrection  against  the  United  States. 

,  First  count,  by  advising  the  people  to  resist  the  executioD  of 

the  excise  law. 

(1128)  Second  count.     Setting  up  a  liberty  pole  for  the  purpose  of 

inciting  the  people  to  sedition. 

(1129)  Conspiracy  to  assemble  a  seditious  meeting.    First  count 

(1130)  Conspiracy  to  raise  an  insurrection  and  obstruct  the  laws.    First 

count. 

(1131)  Levying  war  against  the  State  of  Massachusetts. 

(1132)  Conspiring  to  excite  an  insurrection  against,  and  to  subvert  the 

{Analysis  of  Treason,  Sedition,  etc.,  in  Wh.  C.  L.) 
Concealing  same,  §  2763. 
Attempting  same,  §  2764. 
B.  Offence  generally,  §  2766. 

VIOLATION  OF  NEUTRALITY  LAWS. 

A.  Statutes. 

United  States. 

Serving  foreign  prince  against  another  with  whom  United  States 

are  at  peace,  §  2778. 
Enlisting  in  service,  &c.,  §  2779. 
Fitting  out  vessels,  &c.,  to  be  employed  in  service  of  foreign  prince, 

§  2780. 
Fitting  out  or  being  concerned  in  vessel  to  commit  hostilities  upon 

people  of  the  United  States,  §  2781. 
Increasing  force  of  ship  of  war  in  service  of  foreign  prince,  Ac, 

§  2782. 
Setting  on  foot  military  expedition,  &c.,  against  foreign  prince, 

§  2783. 

B.  Offence  generally,  §  2784. 
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goTemment  of  the  State  of  Rhode  Island,  with  orert  act,  con- 
sisting of  attempt  to  usurp  the  place  of  member  of  the  legisla- 
ture, &c. 

(1138)  Treason  against  a  state  before  the  Federal  Constitution.  Overt 
act,  taking  a  commission  from  the  British  government  in  1778. 

(1184)  Misdemeanor  in  going  into  the  City  of  Philadelphia  while  in  pos- 
session of  the  British  army. 

(1186)  Enticing  United  States  soldiers  to  desert. 

(1186)  Against  a  deserter  and  the  person  harboring  him. 

(1187)  Supplying  unwholesome  bread  to  prisoners  of  war. 

(1117)  Levying  war  agaiuBt  the  United  States^  with  overt  acta  :  the 
first  charging  levying  war  generally ;  the  second  resisting  the 
execution  of  a  particular  law  by  preventing  the  marshal  from 
serving  process  ;  and  the  thirds  resisting  the  same  by  rescuing 
prisoners  taken  by  the  marshal.{a) 

That  J.  F.,(6)  late  of  the  County  of  Bucks,  in  the  State  and 
District  of  Pennsylvania,  yeoman,  &c.,  owing  allegiance((?)  to 
the  United  States  of  America,  wickedly  devising  and  intending 
the  peace  and  tranquillity  of  the  said  United  States  to  disturb, 
and  to  prevent  the  execution  of  the  laws  thereof  within  the 
same,  to  wit,  a  law  of  the  said  United  States,  entitled  an  act, 
&C.,  and  also  a  law  of  the  said  United  States,  entitled  an  act, 
&a,  on,  &c.,  in  the  State  and  district  aforesaid,((2)  and  within  the 

(a)  The  indictment  against  John  Fries,  on  which  he  was  originally  tried  and 
convicted  before  Judge  Iredell  and  Judge  Peters,  in  1 799,  contained  but  one 
overt  act,  viz.,  the  first  one  in  the  present  Ibrm.  See  Davis*  Prec.  256.  A  new 
trial  was  granted,  and  before  the  second  venire  issued,  Mr.  Rawle,  then  district 
attorney,  moved  to  quash  the  first  indictment,  which  being  done,  the  one  in  the 
text  was  substituted.     1  Wh.  St.  Tr.  666.  # 

(h)  Under  the  constitutional  limitation  it  bas  been  doubted  whether,  in  the 
United  States,  the  common  law  principle  that  all  are  principals  in  treason  is  ap- 
plicable (U.  S.  V,  Burr,  4  Cranch,  472,  501);  but  it  appears  that  the  common 
law  is  unaltered  as  regards  the  individual  states.     Davis'  Va.  C'rim.  Law,  88. 

(c)  "  If  any  person  or  persons,  owing  allegiance  to  the  United  States  of  Amer^ 
ica,  shall  levy  war  against  them,"  &c.,  "  he  shall,"  &c.  Act  of  April  30th, 
1790,  §  1.    Under  this  section  the  averment  in  the  text  is  essential. 

(d)  Though  the  venire  must  be  put  in  a  county  where  an  overt  act  can  be 
proved,  yet  the  proof  of  one  overt  act  will  entitle  the  prosecution  to  introduce 
additional  overt  acts  of  the  same  species  in  other  counties.  2  Chit.  C.  L.  63 ;  1 
East,  F.  C.  125 ;  4  East,  R.  171 :  Fost.  9. 
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jnrisdiction  of  this  court,  wickedly  and  traitorously(e)  did(/)  in- 
tend to  levy  war(/^)  against  the  said  United  States  within  the 
same,  and  to  fulfil  and  bring  to  effect  the  said  traiiofoos  intot- 
tion  of  him  the  said  J.  F.,  afterwards,  that  is  to  say,  on,  &€.,(;) 
in  the  said  State,  district,  and  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,(A)  with  a  great  multitude  of  persons 
whose  names  are  to  the  said  grand  inquest  unknown,  to  a  great 
number,  to  wit,  the  number  of  one  hundred  persons  and  upwards, 
armed  and  arrayed  in  a  warlike  manner,  that  is  to  say,  with 
guns,  swords,  and  other  warlike  weapons,  as  well  offensive  as 
defensive,  being  then  and  there  unlawfully  and  traitorously  as- 
sembled, did  traitorously  assemble  and  combine  against  the  said 
United  States,  and  then  and  there,  with  force  and  arms,  wickedly 
and  traitorously,  and  with  the  wicked  and  traitorous  intention  to 
oppose  and  prevent,  by  means  of  intimidation  and  violence,  the 
execution  of  the  said  laws  of  the  said  United  States  within  the 
same,  did  array  and  dispose  themselves  in  a  warlike  and  hostile 

(e)  This  word  ia  essential,  being  the  distinguishing  qualification  of  the  offence. 
2  Ld.  Raym.  870;  Comb.  259 ;  1  East,  P.  C.  115 ;  Wh.  C.  L.  §  898. 

(/)  The  usual  form  is  "  did  compass,  imagine,  and  intend  "  (2  Chit.  C.  L.  68; 
see  form  No.  1118,  1119),  though  "intend"  is  enough. 

(/»)  See  post,  note  (f),  also  1118-9. 

(jg)  The  same  laxity  is'  allowed  in  pleading  time  to  an  overt  act,  as  in  plead- 
ing time  in  other  cases  (see  Wh.  C.  L.  §  261,  &c.),  though  of  course  overt  acts 
should  be  laid  as  committed  subsequently  to  the  intending  of  the  treason.  For- 
merly the  several  overt  acts  were  laid  at  distinct  times,  but  this,  it  seems,  is  un- 
necessary.    1  East,  P.  C.  125 ;  Post.  8,  9,  194 ;  1  Hale,  122;  2  Chit.  C.  L.  66. 

(A)  Any  number  of  overt  acts  may  be  introduced,  and  either  of  them,  like  the 
several  assignments  in  perjury  or  false  pretences,  will  be  enough  by  itself  to  sup- 
port a  conviction.     1  East,  P.  C.  123 ;  2  Chit.  C.  L.  66. 

One  species  of  treason  may  be  laid  and  proved  as  an  overt  act  of  another  (1 
East,  P.  C.  62,  117),  and  therefore  it  is  usual  to  insert  in  the  indictment  one 
count  for  **  levying  war,"  showing  the  overt  acts,  and  then  to  add  a  second  ^  ibr 
adhering  to  the  enemies  of  the  United  States,"  and  repeating  the  same  overt 
acts.  2  Chit.  C.  L.  64  ;  see  lb.  for  precedents,  73  and  74.  But  it  seems  that 
no  overt  act  can  be  given  in  evidence  under  any  branch  of  treason,  unless  it  be 
expressly  laid  as  an  overt  act  of  such  treason,  although  it  be  laid  as  an  overt  act 
of  some  other  treason  in  the  same  indictment.    2  East,  P.  C.  11 7. 

Two  witnesses  to  an  overt  act  are  not  absolutely  necessary  to  authorize  the 
grand  jury  to  find  a  bill  (1  Burr's  Trial,  196),  though  the  contrary  opinion  was 
expressed  on  Fries*  trial.    lb.  p.  14. 
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maDDer  against  the  said  United  States,(i)  and  then  and  there, 
with  force,  in  pursuance  of  such  their  traitorous  intention,  he 
the  said  J.  F.,  with  the  said  persons  so  as  aforesaid  traitorously 
assembled,  armed,  and  sgrrayed  in  manner  aforesaid,  wickedly  and 
traitorously  did  levy  war(y)  against  the  said  United  States. 

{And{k)  further  to  fulfil  and  bring  to  effect  the  said  traitorous 
intention  of  him  the  said  J.  F.,  and  in  pursuance  and  in  execu- 
tion of  the  said  wicked  intention  and  traitorous  combination  to 
oppose,  resist,  and  prevent  the  said  laws  of  the  said  United 
States  from  being  carried  into  execution  in  the  State  and  district 
aforesaid,  he  the  said  J.  F.,  afterwards,  to  wit,  on,  &c.,  in  the 
State,  district,  and  county  aforesaid,  and  within  the  jurisdiction 
of  this  court,  with  the  said  persons,  whose  names  to  the  grand  in- 
.  quest  aforesaid  are  unknown,  did  wickedly  and  traitorously  assem- 
ble against  the  said  United  States,  with  the  avowed  intention, 
by  force  of  arms  and  intimidation,  to  prevent  the  execution  of 
the  said  laws  of  the  said  United  States  within  the  same,  and  in 
pursuance  and  execution  of  such  their  wicked  and  traitorous 
combination  and  intention,  he  the  said  J.  F.,  then  and  there,  with 
force  and  arms,  with  the  said  persons,  to  a  great  number,  to  wit, 
the  number  of  one-  hundred  persons  and  upwards,  armed  and 
arrayed  in  a  warlike  manner,  that  is  to  say,  with  guns,  swords, 
and  other  warlike  weapons,  as  well  offensive  as  defensive,  being 
then  and  there  unlawfully  and  traitorously  assembled),  did  wick- 
edly and  traitorously  resist  and  oppose  the  marshal  of  the  said 
United  States,  in  and  for  the  said  Pennsylvania  District,  in  the 
execution  of  the  duty   of  his  office  of  marshal  aforesaid,  and 

(i)  This  manner  of  charging  the  hostile  assemblage  is  approved  in  East,  P.  C. 
58,  116 ;  2  East,  B.  11 ;  1  Hale  ed.  by  Stokes  and  Ing.  160 ;  2  Chit  C.  L.  64. 

(^j)  To  say  nakedly  that  the  defendant  "  levied  war,"  is  not  enough  in  Eng- 
land (1  East,  P.  C.  116-17;  Wh.  C.  L.  §§  2766-76;  Carlisle's  case,  1  Dall.  35), 
nor  under  the  Constitution  and  act  of  Congress  is  it  probable  the  law  would  be  con- 
sidered as  different  The  practice,  as  will  be  seen,  has  always  been  to  introduce 
overt  acts,  or  at  all  events  to  introduce  a  specification  of  what  the  overt  acts 
consisted^.  Still,  as  levying  war  is  an  overt  act  by  itself,  no  other  overt  act 
need  be  alleged,  where  it  is  charged  that  what  was  done  by  the  defendant  -^s 
done  in  a  warlike  manner.    2  Chit.  C.  L.  65. 

(k)  It  is  sufficient,  in  stating  several  overt  acts,  to  couple  them  together  by  an 
^'  and  "  without  repeating,  '*  and  the  jury  further  present,"  &c.,  or  the  like,  but 
that  form  is  the  proper  one  in  la3ring  distinct  species  of  treason.  1  East,  P.  C. 
116.     See  Holt,  686-7 ;  4  Harg.  St  Tr.  702. 
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then  and  there,  with  force  and  arms,  with  the  said  great  multi- 
tude of  persons,  so  as  aforesaid  nnlawfully  and  traitorously  as- 
sembled and  armed  and  arrayed  in  manner  aforesaid,  he  the  said 
J.  F.,  wickedly  and  traitorously,  did  oppose  and  resist  and  prevent 
the  said  marshal  of  the  said  United  States  from  executing  the 
lawful  process  to  him  directed  and  delivered  against  sundry  per- 
sons, inhabitants  of  the  county  aforesaid  and  district  aforesaid, 
and  charged  upon  oath,  before  the  judge  of  the  District  CJourt  of 
the  said  United  States  for  the  said  district,  with  having  entered 
into  a  conspiracy  to  prevent  the  execution  of  the  said  law  of  the 
United  States,  entitled  an  act,  &c.,  which  process  duly  issued  by 
the  said  judge  of  the  said  District  Court  of  the  district  aforesaid, 
the  said  marshal  of  the  said  United  States  then  and  there  had  in 
his  possession,  and  was  then  and  there  proceeding  to  execute,  as 
by  law  he  was  bound  to  do ;  and  so  the  said  grand  inquest,  upon 
their  respective  oaths  and  affirmations  aforesaid,  do  say,  that  the 
said  J.  F.,  in  manner  aforesaid,  as  much  as  in  him  lay,  wickedly 
and  traitorously,  did  prevent,  by  means  of  force  and  intimidation, 
the  execution  of  the  said  law  of  the  said  United  States,  in  the 
said  State  and  District  of  Pennsylvania. 

(Repeat  passage  as  in  brackets ,  and  then  proceed) :  did  traitor- 
ously, with  force  and  arms,  and  against  the  will  of  the  said  mar- 
shal of  the  said  United  States  in  and  for  the  district  aforesaid, 
liberate  and  take  out  of  his  custody  sundry  persons  by  him 
before  that  time  arrested,  and  in  his  lawful  custody  then  and 
there  being,  by  virtue  of  lawful  process  against  them  issued  by 
the  said  judge  of  the  District  Court  of  the  said  United  States 
for  the  said  Pennsylvania  District,  on  a  charge  upon  oath  of  a 
conspiracy  to  prevent  the  execution  of  the  said  law  of  the  said 
United  States,  entitled  an  act,  &c ;  and  so  the  grand  inquest 
aforesaid,  upon  their  respective  oaths  and  affirmations  aforesaid, 
do  say,  that  the  said  J.  F.,  as  much  as  in  him  lay,  did  then  and 
there,  in  pursuance  and  in  execution  of  the  said  wicked  and 
traitorous  combination  and  intention,  wickedly  and  traittrously, 
bj^means  of  force  and  intimidation,  prevent  the  execution  of  the 
said  law  of  the  said  United  States,  entitled  an  act,  &c.,  and  the 
said  law  of  the  said  United  States  entitled  an  act,  &c,,  in  the 
State  and  district  aforesaid,  contrary  to  the  duty  of  his  said  alle- 
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giance,(2)  against,  &c.,  and  also  against,  &c.     ( Conclude  as  in 
book  1,  chapter  3.) 

(For  final  county  see  17, 18, 181,  ».,  239,  n.) 

(1118)  Another  farm  for  9ame.{n) 

That  A.  B.,  late  of,  &c.,  attorney  at  law,  being  an  inhabitant  of 
and  resident  within  the  United  States,  and  under  the  protection 
of  the  laws  of  the  United  States,  and  owing  allegiance  and  fidel- 
ity to  the  said  United  States,  not  weighing  the  duty  of  his  said 
allegiance,  but  wickedly  devising  and  intending  the  peace  and 
tranquillity  of  the  said  United  States  to  disturb,  and  to  stir, 
move,  and  excite  insurrection,  rebellion,  and  war  against  the 
said  United  States,  on,  &c.,  at,  &c.,  and  within  the  jurisdiction 
of  this  court,  unlawfully,  falsely,  maliciously,  and  traitorously  did 
compass,  imagine,  and  intend  to  raise  and  levy  war,  insurrection, 
and  rebellion  against  the  said  United  States;  and  in  order  to 
fulfil  and  bring  to  effect  the  said  traitorous  compassings,  imagi- 
nations, and  intentions  of  him  the  said  A.  B.,  afterwards,  to  wit, 
on,  &c.,  at,  &c.,  and  within  the  jurisdiction  of  this  court,  with  a 
great  multitude  of  persons  (whose  names  to  the  grand  inquest 
aforesaid  are  at  present  unknown),  tp  the  number  of  thirty  per- 
sons and  upwards,  armed  and  arrayed  in  a  warlike  manner,  that 
is  to  say,  with  guns,  swords,  dirks,  and  other  warlike  weapons, 
as  well  offensive  as  defensive,  being  then  and  there  unlawfully, 
maliciously,  and  traitorously  assembled  and  gathered  together, 
did  falsely  and  traitorously  join  and  assemble  themselves  together 
against  the  said  United  States,  and  then  and  there,  with  force 
and  arms,  did  fVilsely  and  traitorously,  and  in  a  hostile  and  war- 
like manner,  array  and  dispose  themselves  against  the  said  United 
States;  and  then  and  tljere,  on,  &c.,  at,  &c.,  and  within  the  juris- 

(0  This  conclusion  has  been  held  indispensable.  1  East,  P.  C.  116  ;  2  Chit 
C.  L.  63.  Under  the  Act  of  April  30th,  1790,  §  1,  as  has  been  noticed,  there 
must  be  somewhere  in  the  indictment  the  express  allegation  that  the  defendant 
owed  allegiancp  to  the  United  States  of  America,  and  the  practice  is  not  only 
to  charge  such  allegiance  in  the  body  of  the  indictment,  but  to  aver  the  defend- 
ant to  have  offended  against  it  in  the  conclusion. 

(n)  Davis'  Prec.  251.  This  indictment  was  used  against  Aaron  Burr,  and  is 
taken  from  the  proceedings  transmitted  to  Congress.  The  superfluous  matter, 
probably  copied  from  the  obsolete  English  forms,  is  here  omitted.  See  4  Cranch^ 
471-488,  for  an  exposition  of  the  law  of  treason  against  the  United  States. 
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diction  of  this  court,  in  pursuance  of  such  their  traitorous  inten- 
tions and  purposes  aforesaid,  he  the  said  A.  B.,  with  the  said 
persons  so  as  siforesaid  traitorously  assembled,  armed,  and  arrayed 
in  manner  afore:»aid,  most  wickedly,  maliciously,  and  traitorously 
did  ordain,  prepare,  and  levy  war  against  the  said  United  States, 
contrary  to  the  duty  of  the  allegiance  and  fidelity  of  the  said  A. 
B.,  against,  &c.  ( Conclude  as  in  book  1,  chapter  3.) 
{For  final  count,  see  17, 18,  181,  fi.,  239,  w.) 

(1119)   Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the 
enemies  of  the  United  States.{o)  * 

That  on,  &c.,  and  long  before,  and  continually  from  thence 
hitherto,  an  open  and  public  war  was  and  yet  is  prosecuted  and 
carried  on  between  the  United  States  of  America  and  the  per- 
sons exercising  the  powers  of  government  in  France ;  and  that 
A.  B.,  late  of,  &c.,  a  citizen  of  the  said  United  States,  well  know- 
ing the  premises,  but  not  regarding  the  duty  of  his  allegiance, 
but  as  a  traitor  against  the  said  United  States,  and  wholly  with- 
drawing the  allegiance,  fidelity,  and  obedience  which  every  citi- 
zen of  the  said  United  States  of  right  ought  to  bear  towards  the 
government  and  people  thereof,  and  conspiring,  contriving,  and 
intending,  by  all  the  means  in  his  power,  to  aid  and  assist  the 
persons  exercising  the  powers   of  government   in  France,  and 
being  enemies  of  the  said  United  States,(j9)  in  the  prosecution 
of  the  said  war  against  the  said  United  States,  heretofore,  and 
during  the  said  war,  to  wit,  on,  &c.,  aforesaid,  and  on  divers 
other  days  and  time^,  as  well  before  as  after  that  day,  the  said 
A.  B.,  with  force  and  arms,  at,  &c.,  maliciously  and  traitorously 
did  adhere  to,  and  give  aid  and  comfort  to  the  said  persons  exer- 
cising the  said  powers  of  government  in  France,  then  being  ene- 
mies of  the  said  government  of  the  said   United  States;  and 
that  in  the  prosecution,  performance,  and  execution  of  bis  the 
said  A.  B.'s  treason  and  traitorous  adhering  aforesaid,  and  to 
fulfil,  perfect,  and  bring  the  same  to  effect,  he  the  said  A.  B.,  as 
such  traitor  as  aforesaid,  during  the  said  war,  to  wit,  on,  &c., 
aforesaid,  and  on  divers  other  days  and  times,  as  well  before  as 

(p)  Davis'  Prec.  253  ;  2  Chit  68-73  ;  Gordon's  Digest,  699,  art.  8584. 
( j9)  It  must  appear  on  the  face  of  the  indictment  that  the  persona  adhered  to 
were  enemies.    Arch.  496. 
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after  that  day,  at,  &c.,  with  force  and  arms,  malicioosly  and 
traitorously,  did(})  conspire,  consult,  consent,  and  agree  with  one 
J.  H.  I.,  one  W.  J.,  and  divers  other  false  traitors,  whose  names 
are  to  the  jurors  aforesaid  unknown,  to  aid  and  assist,  and  to 
seduce  and  procure  others,  citizens  of  the  said  United  States,  to 
aid  and  assist  the  said  persons  exercising  the  powers  of  govern- 
ment in  France,  and  being  enemies  to  the  United  States  as 
aforesaid,  in  a  hostile  invasion  of  the  dominions  of  the  said 
United  States,  and  in  the  prosecution  of  the  said  war  against 
the  said  United  States;  against,  &c.,  and  contrary,  &c.  (Con- 
clude  as  in  book  1,  chapter  3.) 

(For  final  count,  see  17 j  18, 181,  n.,  239,  n.) 

(1120)  Aiding  and  contorting  the  enemy,  tuith  overt  acts  specially 
pleaded,  consisting  of  sending  provisions  in  a  vessel  to  one 
of  the  enemy's  vessels\r) 

TBat  on,  &c.,  an  act  of  the  Congress  of  the  United  States 
of  America,  entitled  "  An  act  declaring  war  between  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  the  dependencies 
thereof  and  the  United  States  of  America  and  their  territories," 
was  approved  by  the  President  of  the  United  States  of  America, 
and  that  continually  from  thence,  to  wit,  from  the  said,  &c., 
hitherto,  by  land  and  sea  an  open  and  public  war  was  and  yet  is 
prosecuted  and  carried  on  between  the  said  United  States  of 
America  and  their  territories  and  the  said  United  Kingdom  of 
Great  Britain,  &c.,  that  is  to  say,  at  the  County  of  Philadelphia 
aforesaid,  in  the  District  of  Pennsylvania  aforesaid,  and  that  the 
king,  &c,  and  his  subjects  continually  thence,  to  wit,  from  the 
said,  &c,  hitherto  and  yet  were  and  are  enemies  of  the  said 
United  States  of  America,  that  is  to  say,  at,  &c.,  and  that  W. 
P.,  late  of,  &c.,  mariner,  a  citizen  of  the  said  United  States  of 
America,  owing  allegiance  and  fidelity  to  the  said  United  States 
of  America,  well  knowing  the  premises,  but  not  regarding  the 

(9)  An  allegation  that  the  defendant  sent  intelligence  to  the  enemy,  has  been 
held  sufficient,  without  setting  forth  the  particular  letter  or  its  contents.  Besp. 
V.  Carlisle,  1  DalL  35. 

(r)  United  States  v.  Prior,  3  Wash.  C.  C.  R.  234.  The  indictment  contained 
five  counts,  the  first  four  of  which  were  abandoned  by  the  district  attorney  for 
want  of  evidence,  and  on  the  last  the  defendant  was  acquitted.  The  bill  was 
drawn  by  Mr.  A.  J.  Dallas,  the  district  attorney. 
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duty  of  his  allegiance,  not  having  the  fear  of  God  in  his  heart, 
but  being  moved  and  seduced  by  the  instigations  of  the  devil,  as 
a  false  traitor  against  the  said  United  States  of  Aaierica,  and 
wholly  withdrawing  the  allegiance  and  fidelity  which  every  true 
and  faithful  citizen  of  the  United  States  of  America  should  and 
ought  of  right  to  bear  towards  the  said  United  States  of  Amer- 
ica, and  wickedly  continuing,  and  with  all  his  strength  intending, 
to  aid  and  assist  the  said  king,  &c.,  and  his  subjects,  then  being 
enemies  of  the  said  United  States  of  America,  in  the  prosecntion 
of  the  said  war  against  the  said  United  States  of  America,  here- 
tofore and  during  the  said  war,  to  wit,  on,  &c.,  and  on  divers 
other  days,  as  well  before  as  after  the  said  last  mentioned  day, 
with  force  and  arms,  at,  &c.,  maliciously  and  traitorously,  did 
adhere  to  the  said  king,  &c.,  and  his  subjects,  &c.,  then  being, 
&c.,  giving  them  aid  and  comfort ;  and  that  in  the  *  prosecution, 
performance,  and  execution  of  his  treason  and  traitorous  adher- 
ing aforesaid,  he  the  said  W.  P.,  as  such  false  traitor  as  afore- 
said, during  the  said  war,  to  wit,  on,  &c.,  and  on  divers  other 
days,  as  well  before  as  after  the  last  mentioned  day,  *  at,  &c., 
with  force  and  arms,  maliciously  and  traitorously,  did  conspire, 
consult,  consent,  and  agree  with  divers  other  false  traitors,  whose 
names  are  to  the  said  grand  inquest  unknown,  to  aid  and  assist 
the  said  king,  &c.,  in  a  hostile  blockade  of  the  said  United 
States  of  America,  and  in  the  prosecution  of  the  said  war 
against  the  said  United  States  of  America.  And  in  further 
{here  insert  paragraph  marked  above  between  •  and  *,  and  ccm- 
tinue) :  at,  &c.,  with  force  and  arms,  maliciously  and  traitor- 
ously, did  procure  and  prepare,  and  cause  to  be  pjj^cured  and  pre- 
pared, a  certain  schooner  called  the  P.,  and  certain  mariners 
whose  names  are  to  the  said  grand  inquest  unknown,  for  the 
unlawful  and  traitorous  purpose  of  conveying  and  transporting 
in  and  on  board  of  the  said  schooner  called  the  P.,  by  the  said 
W.  P.  traitorously  procured  and  prepared,  and  caused  to  be  pro- 
cured and  prepared  as  aforesaid,  certain  provisions  and  necessa* 
ries,  that  is  to  say  {here  specify  articles),  from,  &c.,  unto  certain 
ships  and  vessels  of  war  belonging  to  the  said  king  of,  &c.,  and 
officered  and  manned  by  his  subjects,  f  the  said  king,  &c.,  and 
his  said  subjects,  the  said  officers  and  men  of  the  said  ships  and 
vessels  of  war,  then  and  yet  being  enemies  of  the  said  United' 
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States  of  America,  and  the  ships,  &c.,  then  being  in  and  near  the 
bay  and  river  D.,  hostilely  employed  in  blockading  the  ports  and 
harbors  of  the  said  river  D.  in  the  said  United  States  of  Amer- 
ica, f  to  the  intent  unlawfully  and  traitorously  to  deliver,  and 
cause  to  be  delivered,  the  said  provisions  and  necessaries,  to  wit 
{here  specify  the  articles)^  |  at,  to,  and  on  board  of  the  said  ships, 
&C.,  or  some  one  of  them,  for  the  aid  and  comfort,  supply,  suste- 
nance, and  use  of  the  officers  and  crews  of  the  said  ships,  &c., 
being  subjects  of  the  said  king,  &c.,  as  aforesaid,  and  being  then 
and  yet,  together  with  their  said  king,  enemies  of  the  said  United 
States  of  America,  in  the  prosecution  of  the  said  war  against 
the  said  United  States  of  America.  | 

And  in  further  (here  insert  part  between  *  *,  and  continue)  :• 
at,  &;c.,  with  force  and  arms,  did  take  and  receive,  and  cause 
to  be  taken  and  received,  in  and  on  board  of  the  said  schooner 
called  the  P.,  whereof  the  said  W.  P.  was  then  and  there 
owner  and  master,  certain  provisions,  for  the  unlawful  and 
traitorous  purpose  of  conveying  and  transporting  the  said  pro- 
visions, &c.,  in  and  on  board  of  the  said  schooner  called  the  P., 
from,  dz;c.,  into  certain  ships,  &c.,  belonging  to  the  said  king,  &c., 
and  officered  and  manned  by  his  subjects  {here  insert  part  between 
f  f  and  continue) :  to  the  intent  unlawfully  and  traitorously  to 
deliver,  and  cause  to  be  delivered,  the  said  provisions,  &c.,  to  wit 
{specifying'  them)^  by  the  said  W.  P.  traitorously  taken  and 
received,  and  cause'd  to  be  taken  and  received,  in  and  on  board 
of  the  said  schooner  called  the  P.  as  aforesaid  {here  insert  part 
between  %  X)* 

And  in  further  {here  insert  part  between  *  *,  and  continue) :  at, 
&c.,  with  force  and  arms,  maliciously  and  traitorously,  into  a  cer- 
tain schooner  called  the  P.,  by  the  said  W.  P.  then  and  there 
maliciously  and  traitorously  procured  and  prepared,  and  caused  to 
be  procured  and  prepared  as  aforesaid,  for  his  traitorous  purposes 
aforesaid,  then  and  there  having  on  board  of  the  said  schooner 
called  the  P.  certain  provisions,  &c.  to  wit  {specifying  them)^  by 
the  said  W.  P.  then  and  there  maliciously  and  traitorously  taken 
and  received  on  board  thereof  as  aforesaid,  for  his  traitorous  pur- 
poses aforesaid,  then  and  there  did  enter  and  in  and  w^ith  the 
said  schooner  P.  did  maliciously  and  traitorously  sail  and  depart 
from,  &c.,  towards  certain  ships,  &c.,  belonging  to  the  said  king, 
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Sccj  and  manned  by  his  subjects  {here  insert  pari  between  f  t))^ 
the  intent  the  said  provisions  &&,  to  wit  {specifying  ihem)^  by 
the  said,  &a,  traitorously  taken  and  received,  and  caused  to  be 
talcen  and  received,  on  board  the  said  schooner  called  the  P.  as 
aforesaid,  unlawfully  and  traitorously  to  deliver,  and  cause  to  be 
delivered  {here  insert  part  between  %  !)• 

And  in  further  {here  insert  part  between  **),  at,  &c^  with  force 
and  arms,  maliciously  and  traitorously,  did  convey  and  transport, 
and  cause  to  be  conveyed  and  transported,  in  the  said  schooner 
called  the  P.,  whereof  the  said  W.  P.  was  then  and  there  owner 
and  master,  certain  provisions,  &c.,  toward  and  to  certain  ships, 
&c.,  belonging  to  the  said  king,  &C.,  and  officered  and  manned 
•by  his  subjects  {here  insert  part  between  f  f  O'f^  eoniinue) :  to  the 
intent  unlawfully  and  traitorously  the  said  provisions  and  neces- 
saries to  deliver,  and  cause  to  be  delivered  {here  insert  pari 
between  %  X)' 

And  the  said  provisions  and  necessaries,  by  the  said  W.  P.  so 
traitorously  conveyed  and  transported,  and  caused  to  be  conveyed 
and  transported,  in  the  said  schooner  called  the  P^  from,  &&, 
toward  and  to  the  said  ships  of  war,  for  the  traitorous  purposes 
aforesaid,  the  said  W.  P.  maliciously  and  traitorously  delivered, 
and  caused  to  be  delivered  {here  insert  part  between  %  |),  to  wit, 
at,  &c. 

And  in  further  {here  insert  part  between  *  *),  at,  &c.,  with  force 
and  arms,  maliciously  and  traitorously,  did  th^n  and  there  procaie 
and  prepare,  and  caused  to  be  procured  and.  prepared,  a  certain 
schooner  called  the  P.,  with  certain  mariners  whose  names  are  to 
the  said  grand  inquest  unknown,  and  maliciously  and  traitor- 
ously did  then  and  there  take  and  receive,  and  dsuse  to  be  taken 
and  received,  in  and  on  board  of  the  said  schooner  called  the  P., 
certain  provisions,  &c.,  to  wit  {specifying  them)^  and  did  then  and 
there  maliciously  and  traitorously  enter  into  the  said  schooner 
called  the  P.,  and  did  then  and  there  maliciously  and  traitoroasly 
sail  and  depart  in  the  said  schooner  called  the  P.  with  the  said 
provisions,  &c.,  on  board  thereof  as  aforesaid,  from,  &c.,  down  the 
river  and  bay  of  D.  toward  the  high  seas,  to  the  intent  the  said 
provisions  and  necessaries  by  the  said  W.  P.  traitorously  taken 
and  received,  and  caused  to  be  taken  and  received,  in  and  on  board 
of  the  said  schooner  called  the  P.  as  aforesaid,  maliciously  and 
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traitoronsly  to  deliver,  and  cause  to  be  delivered,  on  the  high  seas 
aforesaid,  to  the  said  enemies  of  the  said  United  States  of 
America,  in  and  on  board  of  a  certain  vessel  of  war  (whose . 
name  is  to  the  said  grand  inquest  unknown),  belonging  to  the 
said  king,  &c.,  then  and  yet  an  enemy  of  the  said  United  States 
of  America,  for  the  aid,  comfort,  supply,  sustenance,  and  use  of 
the  said  enemies  of  the  said  United  States  of  America  in  carry- 
ing on  and  prosecuting  the  said  war  against  the  said  United 
States  of  America. 

And  in  further  {here  insert  part  between  *  *,  and  continue) :  on 
the  high  seas,  out  of  the  jurisdiction  of  this  court,  to  wit,  at, 
&c.,  with  force  and  arms,  maliciously  and  traitorously,  did  then 
and  there  deliver,  and  cause  to  be  delivered,,  from  and  out  of  a 
certain  schooner  called  the  P.  then  and  there  being,  whereof  the 
said  W.  P.  was  then  and  there  master,  unto  the  said  enemies  of 
the  said  United  States  of  America  then  and  there  being,  and  on 
board  of  a  certain  vessel  of  war  whose  name  is  to  the  said  grand 
inquest  unknown,  belonging  to  the  said  king,  &c.,  then  and  yet 
being  an  ene'my  of  the  said  United  States  of  America,  certain  pro- 
visions, &c.,  for  the  aid,  comfort,  supply,  sustenance,  and  use  of  the 
said  enemies  of  the  said  United  States  of  America  in  the  prose- 
cution of  the  said  war  against  the  said  United  States  of  America. 

§  And  in  further  {here  insert  part  between  *  *,  and  proceed) : 
being  in  and  on  board  of  a  certain  ship  of  war  whose  name  is 
to  the  gaid  grand  inquest  unknown,  belonging  to  the  said  king, 
&c.,  then  and  yet  an  enemy  of  the  said  United  States  of  Amer- 
ica, the  said  ship  of  war  lying  and  being  in  the  bay  of  D.,  to 
wit,  at,  &c.,  did  then  and  there,  maiicious<ly  and  traitorously,  § 
undertake  to  procure,  and  cause  to  be  procured,  from  the  shore 
and  territory  of  the  said  United  States  of  America  ||  certain  pro- 
visions, necessaries,  and  articles  of  food,  to  wit,  to  the  intent  the 
said  provisions,  necessaries,  and  articles  of  food,  the  said  bullocks 
and  live  stock  by  the  said  W.  P.  traitorously  procured,  and  caused 
to  be  procured  as  aforesaid,  maliciously  and  traitorously  to  deliver, 
and  cause  to  be  delivered,  to  and  on  board  of  the  said  last  men- 
tioned ship  of  war,  for  the  aid,  comfort,  supply,  sustenance,  and 
use  of  the  officers  and  crews  thereof,  being  enemies  of  the  said 
United  States  of  America,  in  the  prosecution  of  the  said  war 
against  the  said  United  States  of  America.  || 
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{Eere  insert  part  between  §  §  and  proceed) :  depart  from  said 
ship  of  war  last  mentioned  in  a  boat,  and  did  malicionsly  and 
traitorously  proceed  in  the  said  boat  towards  and  to  the  territory 
of  the  said  United  States  of  America,  for  the  traitorous  purpose 
of  procuring,  and  causing  to  be  procured  {here  insert  part  be- 
tween nil  and  conclude) :  in  contempt  of  the  said  United  States 
of  America,  their  Constitution  and  laws,  to  the  e^il  example  of 
all  others  in  like  case  offending,  contrary  to  the  duty  of  allegi- 
ance of  him  the  said  W.  P.,  against,  &c.,  and  against,  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

(For  final  count,  see  17, 18, 181,  n.,  239,  n.) 

(1121)  Illegal  outfit  of  vessel^  ^<?.,  against  a  foreign  nAtion^  ^^-W 

That  J.  M.,  late  of,  &c.,  in  the  district  aforesaid,  mariner,  oo, 
&c.,  within  the  port  of  Philadelphia,  being  a  port  of  the  United 
States,  to  wit,  in  the  said  District  of  Pennsylvania,  did  unlaw- 
fully *  fit  out  and  arm  a  certain  brig  or  vessel  called  "^  The 
Friends,"  then  lying  and  being  within  the  port  aforesaid,  with 
intent  that  the  said  brig  or  vessel  should  be  employed  in  the 
service  of  the  King  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  being  a  foreign  prince  with  whom  the  said  United  States 
are  and  then  were  at  peace,  to  cruise  and  commit  hostilities  upon 
the  citizens  and  property  of  the  Batavian  Republic,  and  upon  the 
citizens  and  property  of  the  French  Republic,  being  foreign 
states  with  whom  the  United  States  are  and  then  were  at  peace, 
and  upon  the  citizens  and  property  of  other  states,  being  foreign 
states  with  whom  the  said  United  States  are  and  then  were  at 
peace,  to  the  evil  example  of  others  in  the  like  case  offending, 
against,  &c.,  and  against,  &c.  ( Conclude  as  in  book  1,  chapter 
3.) 

Second  counL 

(Same  as  first,  inserting  at  *  the  words) :  "  attempt  to." 
(Add  third  and  fourth  counts  averring  that  defendant  did  "  un- 
lawfully procure  to  be  fitted  out  and  armed,"  &c.,  and  thai  he 
'*  was  unlawfully  concerned  in  furnishing,  fitting  out,  and  arm- 
ing," the  rest  being  as  in  first  count.) 

(For  final  county  see  17, 18, 181,  n.,  239,  «.) 

(s)  U.  S.  V.  Metcalfe.    This  indictment  was  drawn  by  Mr.  A.  J.  Dalias,  in 
1804.    The  defendant  pleaded  nolo  contendere.    See  Wh.  C.  L.  §  2778,  &c 
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(1122)    Beginning,  setting  an  foot^  providing  and  preparing  the 
means  of  a  military  enterprise  or  expedition  against  the  ter- 
ritory or  dominions  of  a  foreign  prince,{t) 
That  W.  S.  S.,  late  of,  &c.,  did,  on,  &c.,  within  the  (territory(M) 
and)  jurisdiction  of  the  o^id  United  States,  to  wit,  at,  &c.,  being 
a  certain  military  expedition  to  be  carried  on  from  thence  against 
the  dominions  of  a  foreign  prince,  to  wit,  the  dominions  of  the 
King  of  Spain,  the  said  United  States  then  and  there  being  at 
peace  with  the  said  King  of  Spain,  against,  &c.,  to  the  evil  ex- 
ample of  all  others  in  like  case  offending,  and  against,  &c.    ( Con- 
clude as  in  book  1,  chapter  3.) 

Second  count. 

That  the  said  W.  S.  S.,  afterwards,  to  wit,  on,  &c.,  within  the 
(territory  and)  jurisdiction  of  the  said  United  States,  to  wit,  at, 
&c.,  with  force  and  arms,  did  set  on  foot  a  certain  military  enter- 
prise, to  be  carried  on  from  thence  against  the  territory  of  a  for- 
eign prince,  to  wit,  the  territory  of  the  King  of  Spain,  the  said 
King  of  Spain  then  and  there  being  at  peace  with  the  said  United 
States,  against,  &c.,  to  the  evil  example,  &c.,  and  againat^  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

Third  count 

{Same  as  second  count  down  to  '*  force  and  arms,"  and  then  pro- 
eeed  as  follows) :  Set  on  foot  a  certain  other  military  enterprise, 
to  be  carried  on  from  thence  against  the  territory  of  a  foreign 
prince,  to  wit,  against  the  province  of  Caraccas,  in  South  Amer- 

(t)  This  indictment  was  used  in  the  trial  of  Smith,  for  engaging  in  Mbranda's 
expedition  ;  and,  with  a  verbal  alteration  in  the  fourth  and  fiilh  counts,,  is  the 
same  as  that  used  on  the  trial  of  Ogden  for  the  same  oficnce,  and  on  the  trial 
of  La  Croix,  for  setting  on  foot  an  expedition  against  Mexico,  in  1814.  It  is 
founded  on  the  fifth  section  of  the  Act  of  June  5th,  1 794,  which  declares,  "that 
if  any  person  shall,  within  the  territory  or  jurisdiction  of  the  United  States,  begin, 
or  set  on  foot,  or  provide,  or  prepare  the  means  of  any  military  expedition  or 
enterprise,  to  be  carried  on  from  thence  against  the  territory  or  dominions  of 
any  foreign  prince  or  state,  with  whom  the  United  States  are  at  peace,  every 
such  person  so  offending,  shall,  upon  conviction,  be  adjudged  guilty  of  a  mb- 
demeanor,"  &c. 

(u)  The  words  in  brackets  were  inserted  by  Mr.  Dallas  in  the  indictment 
against  La  Croix. 
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ica,  the  said  province  of  Caraccas  then  and  there  being  the  ter- 
ritory of  the  King  of  Spain,  and  the  said  King  of  Spain  then  and 
there  being  at  peace  with  the  said  United  States,  against,  &c, 
to  the  evil  example,  &c.^  and  against,  &c     ( Conclude  as  in  book 

1,  chapter^.) 

Fourth  count.  « 

{Same  as  second  count  down  to  '^  force  and  arms,"  and  then  pro- 
ceed as  follows) :  Provide  the  means,  to  wit  (thirty  men  and 
three  hundred  dollars  in  money),  for  a  certain  other  military  en- 
terprise, to  be  carried  on  from  thence  against  the  dominions  of  a 
foreign  prince,  to  wit,  against  the  dominions  of  the  King  of  Spain 
in  South  America,  the  said  King  of  Spain  then  and  there  being 
at  peace  with  the  said  United  States,  against,  &c.,  to  the  evil 
example,  &c.,  and  against,  &c.     (Conclude  as  in  book  1,  chapter 

3.) 

Fifth  count. 

{Same  as  second  count  down  to  *< force  and  arms,"  and  then 
proceed  as  follows) :  Prepare  the  means,  to  wit  (thirty  men  and 
three  hundred  dollars  in  money),  for  a  certain  other  military  ex- 
pedition, to  be  carried  on  from  thence  against  the  province  of 
Caraccas,  in  South  America,  the  said  province  of  Caraccas  then 
and  there  being  the  territory  of  a  foreign  prince,  to  wit,  the  ter- 
ritory of  the  King  of  Spain,  and  the  said  King  of  Spain  then  and 
there  being  at  peace  with  the  said  United  States,  against,  dec,  to 
the  evil  example,  &c.,  against,  &c.     ( Conclude  as  in  book  1,  chofh 

ter  3.) 

Sixth  count. 

( Same  as  second  count  down  to  "  force  and  arms,"  anrf  then 
proceed  as  follows)  :  Provide  the  means,  to  wit  (thirty  men,  whose 
names  are  to  the  jurors  aforesaid  yet  unknown,  and  three  hun- 
dred dollars  in  money),  for  a  certain  other  military  expedition,  to 
be  carried  on  from  thence  against  the  dominions  of  some  foreign 
state,  to  the  jurors  aforesaid  unknown,  yet  with  whom  the  said 
United  States  were  then  and  there  at  peace,  against,  &c.,  to 
the  evil  example,  &c.,  and  against,  &c.  {Conclude  as  in  book  1, 
chapter  3.) 

Seventh  count 

(Same  as  second  count  down  to  "force  and  arms,"  and  then 
proceed  as  follows) :    Set  on  foot  a  certain  other  military  enter- 
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prise,  to  be  carried  on  from  thence  against  the  dominions  of 
some  foreign  state,  to  the  jurors  aforesaid  yet  unknown,  with 
whom  the  United  States  were  then  and  there  at  peace,  against, 
&c.,  to  the  evil  example,  &c.,  and  against,  &c.  {Conclude  as 
in  book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  w.,  239,  «.) 

(1123)  Enlisting  soldiers  in  the  United  States  in  the  service  of  a 

foreign  prince. 

That  EL  H.,  late  of  the  district  aforesaid,  yeoman,  and  E.  C. 
P.,  late  of  the  district  aforesaid,  yeoman,  heretofore,  to  wit,  on, 
&c.,  ill  the  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  with  force  and  arms,  did  hire  and  retain  one  W.  B.  to  en- 
list himself  as  a  soldier  in  the  service  of  a  foreign  prince,  state, 
colony,  district;  and  people,  contrary,  &c.,  and  against,  &c.  ( Con- 
clude as  in  book  1,  chapter  3.) 

Second  count. 

That  H.  H.,  late  of  the  district  aforesaid,  yeoman,  and  E.  C. 
P.,  late  of  the  district  aforesaid,  yeoman,  heretofore,  to  wit, 
on,  &c.,  at  the  district  aforesaid,  and  within  the  territory  and 
jurisdiction  of  the  United  States,  and  of  this  honorable  court, 
with  force  and  arms,  *  did  hire  and  retain  W.  B.  to  enlist  and 
enter  himself  as  a  soldier  in  the  service  of  a  foreign  prince, 
state,  colony,  district,  and  people,  to  wit,  the  service  of  her  most 
gracious  majesty  the  Queen  of  Great  Britain  and  Ireland,  con- 
trary, &c.,  and  against,  &c.     {Conclude  as  in  book  1,  chapter  3.) 

Third  count. 

{Same  as  second  to  *,  and  proceed)  :  "  did  hire  and  retain  W.  B. 
to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
with  the  intent  of  him,  the  said  W.  B.,  to  be  enlisted  and  entered 
as  a  soldier  in  the  service  of  a  foreign  prince,  state,  colony,  dis- 
trict, and  people,,  contrary  to  the  form,  &c.,  and  against  the 
peace,"  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Fourth  count. 

{Same  as  second  to  *,  and  proceed) :  "did  hire  and  retain  W. 
B.  to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
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with  the  intent  of  him,  the  said  W.  B.,  to  be  enlisted  and  entered 
as  a  soldier  in  the  service  of  a  foreign  prince,  state,  colony,  dis- 
•trict,  and  people,  to  wit,  the  service  of  her  most  gracious  majesty 
the  Queen  of  Great  Britain  and  Ireland,  contrary,  &c^  and 
against,"  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Fifth  count 

{Same  as  second  to*  y  and  proceed):  "did  hire  and  retain  W. 
B.  to  go  beyond  the  limits  and  jurisdiction  of  the  United  States, 
with  the  intent  of  him,  the  said  W.  B.,  to  be  enlisted  and  en- 
tered as  a  soldier  in  the  service  of  a  foreign  prince,  state,  col- 
ony, district,  and  people ;  the  said  H.  H.  and  E.  C.  P.,  at  the 
time  they  so  hired  and  retained  the  said  W.  B.  to  go  beyond  the 
limits  and  jurisdiction  of  the  United  States,  with  the  intent  as 
aforesaid,  not  being  subjects  and  citizens  of  any  foreign  prince, 
state,  colony,  district,  and  people,  transiently  within  the  United 
States,  and  the  said  hiring  and  retaining  not  being  on  board  any 
vessel  of  war,  letter  of  marque,  or  privateer,  which  at  the  time  of 
the  arrival  within  the  United  States  of  such  vessel  of  war,  letter 
of  marque,  or  privateer,  was  fitted  and  equipped  as  such,  and 
the  said  W.  B.  so  hired  and  retained,  not  being  a  subject  or  citi- 
zen of  the  same  foreign  prince,  state,  colony,  district,  and  people, 
transiently  within  the  United  States,  enlisting  and  entering  him- 
self to  serve  such  foreign  prince,  state,  colony,  district,  and  people, 
on  board  such  vessel  of  war,  letter  of  marque  or  privateer,  the 
United  States  being  at  peace  with  such  foreign  prince,  state, 
colony,  district,  and  people,  &c.,  contrary,  &c.,  and  against,"  &c. 
( Conclude  as  in  book  1,  chapter  3.) 

Sixth  count 

( Same  as  second  count  to  *,  and  proceed) :  "  did  hire  and  retain 
W.  B.  to  go  beyond  the  limits  and  jurisdiction  of  the  United 
States,  with  intent  of  him,  the  said  W.  B.,  to  be  enlisted  and 
entered  as  a  soldier  in  the  service  of  a  foreign  prince,  state,  col- 
ony, district,  and  people,  to  wit,  in  the  service  of  her  most  gra- 
cious majesty  the  Queen  of  Great  Britain  and  Ireland;  the 
said  H.  H.  and  E.  C.  P.,  at  the  time  they  so  hired  and  retained 
the  said  W.  B.  to  go  beyond  th^  limits  and  jurisdiction  of  the 
United  States,  with  the  intent  as  aforesaid,  not  being  subjects 
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and  citizen  of  the  said  Queen  of  Great  Britain,  transiently  within 
the  United  States,  the  said  hiring  and  retaining  not  being  on 
board  any  vessel  of  war,  letter  of  marque,  or  privateer,  which  at 
the  time  of  its  arrival  within  the  United  States  was  fitted  and* 
equipped  as  such,  and  the  said  W.  B.  so  hired  and. retained  not 
being  a  subject*or  citizen  of  her  most  gracious  majesty  the  Queen 
of  Great  Britain  and  Ireland,  transiently  within  the  United  States, 
enlisting  and  entering  himself  to  serve  the  said  Queen  of  Great 
Britain,  on  board  such  vessel  of  war,  letter  of  marque,  or  priva- 
teer, the  United  States  being  at  peace  with  the  said  her  most 
gracious  majesty  the  Queen  of  Great  Britain  and  Ireland,  con- 
trary, &c.,  and  against,"  &c.(a)  {Conclude  as  in  book  1,  chapter 
3.) 

{For final  county  see  17, 18,  181,  n.,  239,  n.) 

(a)  This  is  the  form  used  in  U.  S.  v.  Hertz  et  al,  U.  S.  Circuit  Court,  Phila. 
1855.  The  defendants  were  convicted,  and  a  motion  for  a  new  trial  overruled. 
In  the  course  of  his  charge  to  the  jury,  Judge  Kane  said  :  — 

"  The  Act  of  .Congress  is  in  these  words  —  I  read  the  words  material  to  the 
question,  leaving  out  those  which  apply  to  a  different  state  of  circumstances  : 

"  *  If  any  person  shall,  within  the  territory  of  the  United  States,  hire  or  retain 
any  person  to  go  beyond  the  limits  of  the  United  States,  with  the  intent  to  be 
enlisted  in  the  service  of  a  foreign  prince,  he  shall  be  deemed  guilty  of  a  high 
misdemeanor.' 

"  The  question  which  you  have  to  pass  upon  is.  Did  Henry  Hertz  hire  or 
retain  any  of  the  persons  named  in  these  bills  of  indictment  to  go  beyond  the 
limits  of  the  United  States,  with  the  intent  to  be  enlisted  or  entered  in  the 
service  of  a  foreign  state. 

"  Did  he  hire  or  retain  a  person  ?  Whatever  he  did  was  within  the  territory 
of  the  United  States. 

"  The  hiring  or  retaining  does  not  necessarily  include  the  payment  of  money 
on  the  part  of  him  who  hires  or  retains  another.  He  may  hire  or  retain  a  per- 
son, with  an  agreement  that  he  shall  pay  wages  when  the  services  shall  have 
been  performed.  The  hiring  or  retaining  a  servant  is  not  generally  by  the  pay- 
ment of  money,  in  the  first  instance,  but  by  the  promise  to  pay  money  when  the 
services  shall  have  been  performed  ;  and  so  a  person  may  be  hired  or  retained 
to  go  beyond  the  limits  of  the  United  States,  with  a  certain  intent,  though  he 
is  only  to  receive  his  pay  after  he  has  gone  beyond  the  limits  of  the  United 
States  with  that  intent. 

"  Moreover,  it  is  not  necessary  that  the  consideration  of  the  hiring  shall  be 
money.  To  give  to  a  person  a  railroad  ticket,  that  cost  $4,  and  board  and  lodge 
him  for  a  week,  is  as  good  a  consideration  for  the  contract  of  hiring  as  to  pay 
him  the  money  with  which  he  could  buy  the  railroad  ticket  and  pay  for  his 
board  himself.    If  there  be  an  engagement  on  the  one  side  to  do  the  particular 

.    629 


Digitized  by 


Google 


2 


(1125)  OFFENCES   AGAINST  SOCIFPT. 

(1124)  Conspiracy  to  impede  the  operation  of  certain  acti  of  Ccnr 
gress.  First  county  conspiracy  €done.{v) 
That  H.  S.,  &c.,  on,  &c.,  at,  &c.,  within  the  jurisdiction  of  this 
court,  with  divers  other  persons  to  the  said  grand  inqnest  ao- 
known,  did  unlawfully  combine  and  conspire  together  with  intent 
to  impede  the  operation  of  a  law  of  the  United  States,  entitled 
'^  An  act  to  provide  for  the  valuation  of  lands  and  dwelling- 
houses,  and  the  enumeration  of  slaves  within  the  United  States," 
and  also  a  law  of  the  said  United  States,  entitled  "  An  act  to  lay 
and  collect  a  direct  tax  within  the  United  States,"  and  to  intimi- 
date and  prevent  the  assessors  and  other  persons  appointed  to 
carry  the  same  acts  into  execution  from  undertaking,  performing, 
and  fulfilling  their  trusts  and  duties,*  to  the  evil  example,  &c, 
against,  &c.,  and  against,  &c.   ( Conclude  as  in  book  1,  chapter  3.) 

(1125)  Second  count.     Overt  act;  rioting^  ^c. 

(Same  with  first  down  to  *,  and  proceed) :  "  the  said  H.  S.  (and 
the  others),  with  the  unlawfal  iiitent  aforesaid,  afterwards,  to  wit, 
the  same  day  and  year,  at  the  district  aforesaid,  and  within  the 
jurisdiction  of  this  court,  did  counsel,  advise,  and  attempt  to  pro- 
cure an  insurrection,  riot,  and  unlawful  assembly,  to  the  evil  ex- 
ample, &c,  against,  &c.,  and  against,"  &c.  (Conclude  as  in  book 
1,  chapter  3,) 

thing,  to  go  beyond  the  limits  of  the  United  States  with  the  intent  to  enlist, 
and  on  the  other  side  an  engagement,  that  when  the  act  shall  have  been  done, 
a  consideration  shall  be  paid  to  the  party  performing  the  services,  or  doing  the 
work,  the  hiring  and  retaining  are  complete. 

"  The  meaning  of  the  law  then  is  this  :  that  if  any  person  shall  engage,  hire, 
retain,  or  employ  another  person  to  go  outside  of  the  United  States  to  do  that 
which  he  could  not  do  if  he  remained  in  the  United  States,  viz. :  to  take  part 
in  a  foreign  quarrel ;  if  he  hires  another  to  go,  knowing  that  it  is  his  intent  to 
enlist  when  he  arrives  out ;  if  he  engages  him  to  go  because  he  has  such  an 
intent,  then  the  offence  is  complete  within  the  section.  Every  resident  of  the 
United  States  has  the  right  to  go  to  Halifax,  and  there  to  enlist  in  any  army 
that  he  pleases ;  but  it  is  not  lawful  for  a  person  to  engage  another  here  to  go  to 
Halifax  for  that  purpose.  It  is  the  hiring  of  the  person  to  go  beyond  the  United 
States,  that  person  having  the  intention  to  enlist  when  he  arrives  out,  and  that 
intention  known  to  the  party  hiring  him,  and  that  intention  being  a  portion  of 
the  consideration,  because  of  which  he  hires  him,  that  defines  the  offence." 

(w)  U.  S.  Cir.  Ct  for  Pa.  1799.  This  fonn  was  used  against  the  Northampton 
insurgents. 
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(1126)  Third  count.  Rescue  of  persons  under  custody  of  marshal. 
That  whereas  R.  P.,  Esq.,  Judge  of  the  District  of  the  United 
States  in  and  for  the  District  of  Pennsylvania,  on,  &c.,  at  P.,  in 
the  district  aforesaid,  did  make,  direct,  and  deliver  his  warrants 
or  precepts  in  writing  to  W.  N.,  Esq.,  he  the  said  W.  N.  then 
and  there  being  marshal  of  the  said  District  of  Pennsylvania,  by 
which  said  warrants  be  the  said  W.  N.,  the  marshal  aforesaid, 
was  commanded  to  take  the  bodies  of  D.  H.  (and  five  others^ 
naming  them),  with  sundry  other  persons,  late  of  the  County  of 
Northampton,  yeomen,  and  bring  them  before  him  the  said  R.  P. 
to  find  sufficient  sureties  for  their  appearance  at  the  next  stated 
session  of  the  Circuit  Court  of  the  United  States  for  the  Middle 
Circuit  and  District  of  Pennsylvania,  to  be  holden  at  Philadel- 
phia, on,  &c.,  to  answer  to  a  charge  of  being  conQ^rned  in  an 
unlawful  conspiracy  and  combination  to  impede  the  operation  of 
a  law  of  the  United  States,  entitled  "  An  act  to  lay  and  collect  a 
direct  tax  within  the  United  States,"  and  to  such  other  matters 
as  should  in  behalf  of  the  United  States  be  then  and  there  ob- 
jected against  them,  and  further  to  be  dealt  with  according  to 
law,  f  which  said  W.  N.,  the  marshal  aforesaid,  afterwards,  that 
is  to  say,  on,  &c.,  at  the  district  aforesaid,  by  virtue  of  the  said 
warrants,  did  take  and  arrest  them  the  said  D.  H.  {and  the  others, 
naming'  them),  for  the  cause  aforesaid,  and  them  the  said  D.  H. 
(and  the  others,  naming  them),  in  his  custody  by  virtue  of  the  said 
warrant  then  and  there  had ;  and  the  said  H.  S.  (and  the  other 
defendants,  naming  them),  well  knowing  the  said  D.  H.  (and  the 
others,  naming  them)  to  be  arrested  as  aforesaid,  afterwards,  to 
wit,  on,  &c.,  at,  &c.,  with  force  and  arms,  and  against  the  will  of 
the  said  W.  N.,  unlawfully  did  rescue  and  set  at  large  the  said. 
D.  H.  (and  the  others,  naming  them),  to  go  where  they  woald,  in 
contempt  of  the  said  United  States  and  the  laws  thereof,  to  the 
great  damage  of  the  said  W.  N.,  to  the  evil  example,  &c,  and 
against,  &c.     (Conclude  as  in  book  1,  chapter  3.) 

Fourth  count 

( Same  as  third  down  to  f ,  and  then  proceed) :  the  said  H.  S., 
&C.,  well  knowing  the  premises,  afterwards,  to  wit,  on,  &c.,  at, 
&c.,  knowingly  and  wilfully  did  obstruct,  resist,  and  oppose  ^e 
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said  W.  N.,  then  and  there  being  marshal  as  aforesaid,  in  execut- 
ing the  said  warrants,  so  that  the  said.  W.  N.,  the  said  marshal, 
by  reason  of  such  unlawful  obstruction,  resistance,  and  opposi- 
tion, was  hindered  and  prevented  from  executing  the  said  war- 
rants, and  could  not  bring  the  said  D.  H.,  &c.,  before  the  said  IL 
P.,  the  said  judge  of  the  district  aforesaid,  as  by  the  said  war- 
rants be  was  commanded,  against  the  form  of  the  act  of  Con- 
gress aforesaid  in  such  case  made  and  provided,  in  contempt, 
&c.,  to  the  evil  example,  &c.,  and  against,  &c.  ( Conclude  as  in 
book  1,  chapter  3.) 

{For  final  count,  see  17, 18, 181,  w,,  239,  n.) 

(1127)  Conspiracy  to  raise  an  insurrection  against  the  United  States. 
First  county  by  advising  the  people  to  resist  the  execution  of 
the  ex^se  law.(w) 

That  W.  B.,  late  of,  &c.,  yeoman,  being  an  evil  disposed,  per- 
nicious, and  seditious  person,  and  of  a  wicked  and  turbulent 
disposition,  falsely,  maliciously,  and  unlawfully  intending  and 
contriving  the  peace  and  tranquillity  of  the  United  States  of 
America  to  disquiet,  molest,  and  disturb,  and  as  much  as  in  him 
lay,  seditious  insurrection  and  rebellion  against  the  United 
States  to  incite,  move,  and  procure,  and  to  bring  the  Constitution 
and  laws  thereof  into  danger  and  contempt,  and  in  pursuance  of 
such  bis  false,  wicked,  and  unlawful  designs,  he  the  said  W.*B., 
on,  &c.,  at,  &c.,  and  with  force  and  arms,  unlawfully,  maliciously, 
and  seditiously  did  assemble,  unite,  conspire,  consult,  and  con- 
federate with  D.  M.  (and  others,  naming  them),  and  divers  other 
false  and  ill-disposed  persons  to  the  grand  inquest  as  aforesaid 
yet  unknown,  and  with  the  same  other  persons  he  the  said  W. 
B.  then  and  there  treated  at.  and  about  carrying  into  effect  his 
said  wicked  and  seditious  compassings,  imaginations,  and  inten- 
tions, and  then  and  there,  with  force  and  arms,  unlawfully,  wick- 
edly, and  seditiously  did  consult,  combine,  and  confederate  with 
the  persons  aforesaid,  to  raise  an  insurrection  within  the  said 
United  States,  and  to  levy  war  against  the  same,  to  wit,  in  the 
district  aforesaid,  and  to  meet  and  assemble  themselves  together, 
in,  &c.,  armed  in  a  warlike  manner,  against  the  said  United 

(w)  U.  S.  V,  Bonham,  1794.    This  was  one  of  the  indictments  against  the 
wldskey  insurgents.    The  case  was  never  tried, 
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States,  and  to  array  and  dispose  themselves  in  a  traitorous  and 
hostile  manner  against  the  said  United  States,  and  in  opposition 
to  the  laws  thereof,  to  wit,  in  the  county  aforesaid,  in  the  district 
aforesaid ;  and  he  the  said  W.  B.  did  then  and  there,  in  pursu- 
ance of  his  said  malicious  and  seditious  views  and  intentions, 
openly  and  publicly  advise  and  recommend  to  the  citizens  of  the 
said  United  States  then  and  there  met  and  assembled,  to  resist 
and  oppose  the  execution  and  operation  of  the  laws  of  the 
said  United  States  for  collecting  a  revenue;  against,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(1128)  Second  count     Setting  up  a  liberty  pole  for  the  purpose  of 
inciting  the  people  to  sedition.(x) 

That  the  said  W.  B.,  being  a  pernicious,  seditious,  and  ill-dis- 
posed person,  and  falsely,  maliciously,  and  unlawfully  contriving 
and  intending  the  peace  and  tranquillity  of  the  said  United  States 
to  disquiet,  molest,  and  disturb,  and  as  much  as  in  him  lay,  sedi- 
tious insurrection  and  rebellion  against  the  said  states  to  incite, 
stir,  and  promote,  and  to  bring  the  Constitution  and  laws  thereof 
into  danger  and  contempt,  on,  &c.,  at,  &c.,  in  the  public  high- 
way, with  a  great  number  of  evil  disposed  persons,  whose  names 
to  the  grand  inquest  aforesaid  are  yet  unknown,  unlawfully,  ma- 
liciously, and  seditiously  did  erect  and  set  up  a  certain  pole, 
denominating  the  same  a  liberty  pole,  and  did  then  and  there 
maliciously  and  advisedly  aifix  thereon  certain  inflammatory  and 
seditious  words  and  sentences,  wickedly  and  maliciously  intend- 
ing thereby,  and  with  all  his  might  endeavoring  to  encourage 
and  incite  the  citizens  of  the  said  United  States  within  the  dis- 
trict aforesaid,  and  to  oppose  and  resist  the  laws  and  authority 
of  the  said  United  States,  and  insurrection  and  war  against  the 
same  United  States  to  raise  and  levy,  against,  6&c.,  and  against, 
&c.     ( Conclude  as  in  book  1,  chapter  3.) 

(For  final  count,  see  17, 18, 181,  w.,  239,  n.) 

{x)  Judge  Addison  thought  that  to  set  up  a  liberty  pole  was  a  mark  of  sedi- 
tion and  of  disrespect  to  the  government,  which  migiit  bo  punished  by  the  state 
courts  as  a  misdemeanor  at  common  law  (Pa.  v.  Morrison,  Add.  R.  274);  and 
nnder  the  repealed  Sedition  Act  of  1 798,  it  might  naturally  have  been  con- 
sidered a  seditious  act  cognizant  by  the  federal  courts. 
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(1129)  Conspiracy  to  assemble  a  seditiotis  meeting.  First  eounL(y) 
That  H.  v.,  W.  E.,  J.  D.,  and  W.  A.  T.,  being  seditiotis  and 
evil  disposed  persons,  intending  to  disturb  the  public  peace,  and 
to  excite  discontent  and  disaffection,  and  to  excite  her  majesty's 
subjects  to  hatred  and  contempt  of  the  government  and  constito- 
tion  of  this  realm,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  did  conspire, 
&c.,  together  with  divers  other  persons  unknown,  unlawfully, 
maliciously,  and  seditiously  to  meet  and  assemble  themselves 
together,  and  to  cause  and  procure  a  great  number  of  other  per- 
sons unlawfully,  maliciously,  and  seditiously  to  meet  and  assem- 
ble themselves  together  with  the  said  H.  V.,  W.  E.,  J.  D.,  and  W. 
A.  T.,  and  the  other  conspirators,  at,&c.,  for  the  purpose  of  excit- 
ing discontent  and  disaffection  in  the  minds  of  the  liege  subjects 
of  our  said  lady  the  queen,  and  for  the  purpose  of  moving  and  ex* 
citing  the  liege  subjects  of  our  said  lady  the  queen  to  hatred  and 
contempt  of  the  government  and  constitution  of  this  realm,  as 
by  law  established. (2) 

(y)  R.  V,  Yincent,  9  C.  &  P.  91.  The  jury  found  the  defendants  not  guilty 
of  conspiracy,  but  guilty  of  attending  seditious  meetings. 

(z)  The  second  count  was  similar,  but  stated  as  an  overt  act  of  the  conspiracy, 
that  the  conspirators  assembled  at,  &c.,  on,  &c.,  to  the  number  of  two  thousand 
and  more,  in  a  menacing  manner,  with  offensive  weapons,  and  did  cause  great 
terror  and  alarm  to  the  peaceable  and  well  disposed  subjects  of  her  majesty. 

The  third  count  was  in  the  following  form :  That  the  said  H.  V.,  W.  E.,  J.  D, 
and  W.  A.  T.,  being  such  persons  as  aforesaid,  and  unlawfully  and  malicionsljr 
and  seditiously  intending  and  devising  as  aforesaid,  heretofore,  to  wit,  on,  &Cn 
with  force  and  arms,  at,  &c.,  unlawfully,  maliciously,  and  seditiously,  and  in  a 
tumultuous  manner  did  meet  and  assemble  themselves  together  with  divers  other 
ill-disposed  persons,  whose  names  are  to  the  jurors  aforesaid  unknown,  to  a 
large  number,  to  wit,  to  the  number  of  two  thousand,  in  a  formidable  and  men- 
acing manner,  in  a  certain  public  and  open  place  near  the  dwelling-houses  of 
divers  liege  subjects  of  our  said  lady  the  queen,  inhabiting  therein,  for  the  pur- 
pose of  raising  and  exciting  discontent  and  disaffection  in  the  minds  of  the 
liege  subjects  of  our  said  lady  the  queen,  and  of  exciting  the  said  subjects  to 
hatred  and  contempt  of  the  government  and  constitution  of  this  realm  as  by  law 
established,  and  of  moving  the  said  subjects  to  unlawful  and  seditious  opposition 
and  resistance  to  the  said  government  and  constitution  ;  and  being  so  met  and 
assembled  together  for  fi\e  purpose  aforesaid,  did  then  and  iher^  unlawfully  and 
tumultuously  continue  together  with  the  said  other  ill-disposed  persons  in  soch 
formidable  and  menacing  manner,  for  a  long  space  of  time,  to  wit,  for  the  spaee 
of  four  hours,  and  did  then  and  there,  daring  all  such  time,  by  loud  and  seditioos 
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(1130)   Compiring  to  raise  an  insurrection  and  obstruct  the  laws. 

First  count{a) 
That  R,  S.,  on,  &c.,  and  on  divers  other  days  and  times,  at, 
&c.,  did  conspire,  confederate,  combine,  and  agree  together  with 
W.  J.,  and  divers  other  evil  disposed  persons  to  the  jurors  afore- 
said unknown,  to  raise  and  make  insurrections,  riots,  routs,  and 
seditious  and  unlawful  assemblies  within  this  realm,  and  to  ob- 
struct the  laws  and  government  of  this  realm,  and  to  oppose  and 
prevent  their  due  execution,  and  to  procure  and  obtain  arms  for 
the  more  effectual  carrying  into  effect  their  said  conspiracy,  con- 
federacy, &c. ;  and  in  furtherance  of  the  said  conspiracy,  confed- 
eracy, &c.,  the  said  W.  J.,  during  the  time  aforesaid,  to  wit,  on, 
&c.,  with  force  and  arms,  to  wit,  at,  &c.,  together  with  the  said 
W.  J.,  and  divers  other  persons  to  the  said  jurors  unknown,  to 
the  number  of  two  thousand  and  more,  unlawfully,  seditiously, 
riotously,  and  routously  did  assemble  and  meet  together,  armed 
with  guns,  &c.,  and  remained  and  continued  so  unlawfully  and 
seditiously  assembled  and  met  together,  armed  as  aforesaid,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  forty-eight  hours 
then  next  following;  and  during  that  time  made  a  great  riot, 
rout,  and  unlawful  assembly,  and  during  the  time  last  aforesaid 
attacked  and  broke  open  divers  dwelling-houses  of  divers  liege 
subjects  of  our  said  lady  the  queen,  in  the  county  aforesaid,  and 
beat,  bruised,  wounded,  and  ill-treated  divers  of  the  liege  subjects 
of  Qur  said  lady  the  queen,  then  and  there  being  in  the  county 
aforesaid,  and  seized  and  took  from  the  said  last  mentioned  sub- 
jects, and  other  subjects  of  our  said  lady  the  queen,  then  and 
there  being  in  the  county  aforesaid,  divers  quantities  of  arms,  to 
wit,  one  hundred  guns,  &c.,  and  therewith  then  and  there  unlaw- 
fully and  seditiously  armed  themselves,  against,  &c.  {Conclude 
as  in  book  Ij  chapter  3.) 

speeches,  exclamations,  and  cries,  raise  and  excite  such  discontent  and  disaffec- 
tion as  aforesaid,  and  did  thereby,  then  and  there,  cause  great  terror  and  alarm 
to  divers  peaceable  and  well  disposed  subjects  of  our  said  lady  the  queen,  in 
contempt,  &c.,  and  against,  &c. 
(a)  R.  V.  Shellard,  d  C.  &  P.  277. 
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(1131)  Levying  war  against  the  State  of  Ma%8aehusetts.{b) 

That  A.  B^  of,  &c.,  yeoman,  on,  &c.,  at,  &c.,  in  the  county 
aforesaid,  he  the  said  A.  B.  being  a  person  then  and  there  abid- 
ing within  the  State  and  commonwealth  aforesaid,  and  deriving 
protection  from  the  laws  of  the  same,  and  then  and  there  omng 
allegiance  and  fidelity  to  the  said  State  and  commonwealth,  and 
being  then  and  there  a  member  thereof,  not  regarding  the  duty 
of  his  said  allegiance  and  fidelity,  but  wickedly  devising  and  in- 
tending the  peace  and  tranquillity  of  the  said  State  and  com- 
monwealth to  disturb  and  dej^troy,  on,  &c.,  at,  &c.,  did  then  and 
there  unlawfully,  maliciously,  and  traitorously  conspire  to  levy 
war  against  the  said  State  and  commonwealth ;  and  to  fulfil 
and  bring  to  effect  the  said  traitorous  compassings,  intentions, 
and  conspirings  of  him  the  said  A.  B.,  be  the  said  A.  B.  after- 
wards, that  is  to  say,  on,  &c.,  at,  &c.,  with  a  great  multitude  of 
other  persons,  whose  names  are  to  the  jurors  aforesaid  as  yet  un- 
known, to  the  number  of  one  hundred  and  upwards,  armed  and 
arrayed  in  a  warlike  manner,  that  is  to  say,  wi(h  guns,  swords, 
and  other  warlike  weapons,  as  well  offensive  as  defensive,  being 
then  and  there  unlawfully,  maliciously,  and  traitorously  assem- 
bled and  gathered  together,  did  falsely,  maliciously,  and  traitor- 
ously assemble,  combine,  conspire,  and  join  themselves  together 
against  the  said  State  and  commonwealth,  and  then  and  there, 
with  force  and  arms,  did  wickedly,  falsely,  maliciously,  and  trai- 
torously, and  in  a  warlike  and  hostile  manner,  array  and  dispose 
themselves  against  the  said  State  and  commonwealth,  and  then 
and  there,  in  pursuance  of  such  their  malicious  and  traitorous 
intentions,  conspirings,  and  purposes,  he  the  said  A.  B.  and  the 
said  other  persons  to  the  jurors  aforesaid  unknown,  so  as  afore- 
said traitorously  assembled,  armed,  and  arrayed  in  manner  afore- 
said, most  wickedly,  maliciously,  and  traitorously  did  ordain, 
prepare,  and  levy  war  against  the  said  State  and  commonwealth, 
contrary  to  the  duty  of  the  allegiance  of  the  said  A.  B.,  against, 
&c.,  and  contrary,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

(b)  Davis*  Prec.  252.     "  This  indictment  is  drawn  under  the  statute  of  1777. 
See  Appendix  to  Massachusetts  Laws^  vol.  2,  p.  104G ;  see  2  Chit.  83,  84,  for  an 
Indictment  against  Lord  George  Gordon,  for  exciting  riots  in  1 780 ;  Cro.  C.  C. 
189 ;  1  Trem.  P.  C.  1."     See  also  Wh.  C.  L.  §§  2744-66. 
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(1182)  Conspiring  to  incite  an  insurrection  against^  and  to  subvert 
the  govfpiment  of  the  State  of  Rhode  Island^  with  overt  act^ 
consisting  of  attempt  to  usurp  the  place  of  member  of  the 
legislature^  ^c.{c) 
That  A.  B.,  of,  &c.,  gentleman,  being  an  inhabitant  of  and 
residing  within  the  State  of  Rhode  Island  and  Providence  Plan- 
tations, and  nnder  the  protection  of  the  laws  of  said  State  of 
Rhode  Island  and  Providence  Plantations,  and  owing  allegiance 
and  fidelity  to  the  said  State,  not  weighing  the  duty  of  his  said 
allegiance,  but  wickedly  and  traitorously  devising  and  intending 
the  peace  of  the  said  State  to  disturb,  and  stir  up,  move,  and  ex- 
cite insurrection,  rebellion,  and  war  against  the  said  State,  and 
to  subvert  and  alter  the  legislative  rule  and  government  of  the 
said  State  and  to  usurp  the  sovereign  power  thereof,  and  to  set 
up  and  establisb  a  certain  usurped  and  pretended  government  in 
the  place  of  the  true  and  rightful  government  of  the  said  State, 
on,  &c.,  at,  &c.,  maliciously  and  traitorously,  with  force  and 
arms,  did,  with  divers  other  false  traitors,  whose  names  are  un- 
known to  the  said  jurors,  conspire,  compass,  imagine,  and  intend 
to  stir  up,  move,  anil  excite  insurrection,  rebellion,  and  war 
against  the  said  State,  and  to  subvert  and  alter  the  legislative 
rule  and  government  of  the  said  State,  and  to  usurp  the  sov- 
ereign power  of  the  said  State,  and  to  set  up  and  establish  a  cer- 
tain usurped  and  pretended  government  in  the  place  and  stead 
of  the  true,  lawful,  and  rightful  government  of  the  said  State  ; 
and  to  fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked 
treason,  and  treasonable  compassings  and  imaginations  afore- 
said, he  the  said  A.  B.,  did,  on,  &c.,  with  force  and  arms,  at,  &c., 
within  the  territorial  limits  of  the  said  State  of  Rhode  Island 
and  Providence  Plantations,  as  the  same  are  now  actually  held 
and  enjoyed,  not  being  duly  elected  thereto  according  to  the  laws 
of  said  State,  and  under  a  pretended  constitution  of  govern- 
ment for  said  State,  maliciously  and  traitorously  assume  to  ex- 
ercise the  legislative  functions  of  member  of  the  House  of  Rep- 
resentatives from  the  said  City  of  Providence,  in, a  pretended 
general  assembly  of  said  State,  then  and  there  held,  contrary  to 

(c)  This  is  the  indictment  used  in  the  trials  arising  from  the  Dorr  insurrec- 
tion.    See  Wh.  C.  L.  §§  2766-77. 
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the  duty  of  his  said  allegiance  and  fidelity,  against,  &c.,  and 
against,  &c.     ( Conclude  as  in  book  1,  chapter  3.) 

Second  count. 

( Same  as  first,  omitting'  "  force  and  arms,"  down  to  "  constitu- 
tion of  government  for  said  State,"  and  tJien  insert)  :  And  being, 
with  divers  other  false  traitors  to  the  jurors  aforesaid  unknown, 
then  and  there  assembled  and  met  together,  as  a  pretended  gen- 
eral assembly  of  said  State,  did  maliciously  and  traitorously  as- 
sume to  exercise  the  legislative  functions  of  a  member  of  the 
House  of  Representatives  from  the  said  City  of  Providence,  in 
the  said  pretended  general  assembly  of  said  State,  then  and  there 
held,  contrary  to  the  duty  of  his  said  allegiance  and  fidelity, 
against,  &a,  and  against, &c.    (Conclude  as  in  book  1,  chapter  SJj 

Third  counL 

{Same  as  first  down  to  '^  constitution  of  government  for  said 
State,"  and  then  insert) :  And  being,  with  divers  other  false 
traitors  to  the  jurors  aibresaid  as  yet  unknown,  then  and  there 
assembled  and  met  together,  as  a  general  assembly  for  said 
State,  did  then  and  there,  maliciously  and  traitorously,  assume 
to  exercise  the  legislative  functions  of  a  member  of  the  House  of 
Representatives  from  the  said  City  of  Providence,  in  the  said 
pretended  general  assembly  of  said  State,  and  as  such  member 
did  then  and  there  vote  for  the  passage  of  divers  pretended  acts 
and  laws  for  the  said  State,  contrary  to  the  duty  of  his  said  al- 
legiance and  fidelity,  against,  &c.,  and  against,  &c.  {Conclude 
as  in  book  1,  chapter  3.) 

(1133)  Treason  against  a  state  before  the  Federal  Constitutm. 
Overt  act^  taking  a  commission  from  the  British  government 
tnl778.(d) 

That  A.  C,  late  of,  &c.,  carpenter,  being  an  inhabitant  of  and 
belonging  to  and  residing  within  the  State  of  P.,  and  under  the 
protection  of  its  laws,  and  owing  allegiance  to  the  same  State, 

(d)  R.  V.  Roberts,  1  Dall.  35.     The  defendant  was  sentenced  under  this  in- 
dictment after  a  struggle  of  great  animation.     The  form  of  the  indictment,  it 
was  said  by  the  attorney-general  in  argument,  was  similanto  that  against  Eneu 
M'Donald,  Fost  6.     See  Wh.  C.  L.  §  2766,  &c. 
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as  a  false  traitor  against  the  same,  not  having  tbe  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  tbe  instigation 
of  tbe  devil,  the  fidelity  which  to  the  same  State  he  owed  wholly 
withdrawing,  and  with  all  his  might  intending  the  peace  and  tran- 
quillity of  this  Commonwealth  of  P.  to  disturb,  and  war  and  rebel- 
lion against  tbe  same  to  raise  and  move,  and  tbe  government  and 
independency  thereof  as  by  law  established  to  subvert,  and  to 
raise  again  and  restore  the  government  and  tyranny  of  the  King 
of  Great  Britain  within  the  same  commonwealth,  on,  &c,  and 
at  divers  days  and  times,  as  well  before  as  after,  at,  &c.,  with 
force  and  arms,  did  falsely  and  traitorously  take  a  commission  or 
commissions  from  the  king,  &c.,  and  then  and  there,  with  force 
and  arms,  did  falsely  and  treacherously  also  take  a  commission 
or  commissions  from  General  Sir  W.  H.,  then  and  there  acting 
under  the  said  king,  and  under  tbe  authority  of  the  said  King  of 
Great  Britain,  to  wit,  a  commission  to  wa<tch  over  and  guard  the 
gates  of  tbe  City  of  P.,  by  tne  said  Sir  W.  H.  erected  and  set 
up  for  the  purpose  of  keeping  and  maintaining  tbe  possession  of 
the  said  city,  and  of  shutting  and  excluding  the  faithful  and  liege 
inhabitants  and  subjects  of  this  State  of  tbe  United  States  from 
the  said  city ;  and  then  and  there,  also  maliciously  and  traitor- 
ously, with  a  great  multitude  of  traitors  and  rebels  against  tbe 
said  commonwealth  (whose  names  are  as  yet  unknown  to  the 
jurors),  being  armed  and  arrayed  in  a  hostile  manner,  with  force 
and  arms,  did  falsely  and  traitorously  assemble  and  join  himself 
against  this  commonwealth,  and  then  and  there,  with  force  and 
arms,  did  falsely  and  traitorously,  and  in  a  warlike  and  hostile 
manner,  array  and  dispose  himself  against  this  commonwealth, 
and  then  and  there,  in  pursuance  and  execution  of  such  bis 
wicked  and  traitorous  intentions  and  purposes  aforesaid,  did 
falsely  and  traitorously  prepare,  order,  wage,  and  levy  a  public 
and  cruel  war  against  this  commonwealth,  then  and  there  com- 
mitting and  perpetrating  a  miserable  and  cruel  slaughter  of  and 
amongst  the  faithful  and  liege  inhabitants  thereof,  and  then  and 
there  did,  with  force  and  arms,  falsely  and  traitorously  aid  and 
assist  tbe  King  of  Great  Britain,  being  an  enemy  at  open  war 
against  this  State,  by  joining  his  armies,  to  wit,  bis  army  under 
the  command  of  General  Sir  W.  H.,  then  actually  invading  this 
State,  and  then   and  there,  maliciously  and  traitorously  (with 
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divers  other  traitors  to  the  jurors  aforesaid  anknown),  with  force 
and  arms,  did  combine,  plot,  and  conspire  to  betray  this  State 
and  the  United  States  of  America  into  the  hands  and  power  of 
the  King  of  Great  Britain,  being  a  foreign  enemy  to  this  State 
and  to  the  United  States  of  America,  at  open  war  against  the 
same,  and  then  and  there  did,  with  force  and  arms,  malicionsly 
and  traitorously  give  and  send  intelligence  to  the  said  enemies 
for  that  purpose,  against  the  duty  of  his  allegiance,  against,  &c^ 
and  against,  &c.     {Conclude  as  in  hook  1,  chapter  3.) 

(1134)  Misdemeanor  in  going  into  the  Oity  of  Philadelphia  while 
in  possession  of  the  British  army,{e) 

That  C.  M.  and  J.  M.,  all  late  of,  &c.,  yeomen,  on,  &c.,  at, 
&c.,  and  within  the  jurisdiction  of  this  court,  did,  and  each  of 
them  did,  go  and  pass  through  the  County  of  Philadelphia,  into 
the  City  of  Philadelphia,  while  in  possession  of  the  British  army, 
without  obtaining  leave  in  writing  for  that  purpose  from  Con- 
gress, from  the  commander-in-chief  of  the  armies  of  the  United 
States  of  America,  or  of  the  executive  council  of  this  comraon- 
wealtb,  contrary,  &a,  and  agaiqst,  &c.  (Conclude  as  in  book  1, 
chapter  3.) 

(1135)  Enticing  United  States  soldiers  to  desert. 

That  A.  B.,  late  of,  &c.,  in  the  district  and  circuit  aforesaid, 
heretofore,  to  wit,  on,  &c.,  in,  &c.,  with  force  and  arms,  at,  ice, 
in  the  district  and  circuit  aforesaid,  and  within  the  jurisdiction 
of  this  court,  unlawfully,  knowingly,  and  advisedly  did  procure 
and  entice  C.  D.,  E.  F.,  &c.-  (he  (or  they)  the  said  then  and 

there  being  a  soldier  (or  soldiers)  in  the  service  of  the  United 
States  of  America  aforesaid),  to  desert  from  his  (or  their)  service, 
duty,  and  allegiance  to  the  said  United  States,  he  the  said  A  B., 
at  the  time  he  so  procured  and  enticed  the  said  C.  D.,  E.  F.,  &c^ 
to  desert  as  aforesaid,  well  knowing  that  the  said  C.  D.,  R  F., 
&c.,  was  (or  were)  then  and  there  a  soldier  (or  soldiers)  in  the 
service  of  the  said  United  States,  against,  &c,  and  against,  ice 
(Conclude  as  in  book  1,  chapter  3.) 

(e)  R.  V.  Roberts,  1  Dall.  35.     See  Wh.  C.  L.  2766,  &c. 
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(1136)  Against  a  deserter  and  the  person  harboring  him.(f) 
That  on,  &c.,  at,  &c.,  a  certain  J.  M.  was  a  soldier  enlisted  in 

the  regiment  commanded  by  the  Compte  da  Fonts,  in  the  ser- 
yice  of  the  King  of  France,  the  illustrious  ally  of  these  United 
Stated,  and  then  cooperating  with  the  American  troops  against 
the  King  of  Great  Britain,  at  open  war  against  these  said  States, 
and  so  being  enlisted,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  county  aforesaid,  did  desert  from  the  regi- 
ment aforesaid ;  and  the  jurors  aforesaid  do  further  present,  that 
J.  C,  late  of,  &c.,  yeoman,  not  being  ignorant  of  the  premises, 
bat  well  knowing  the  same  as  aforesaid,  to  wit  on  the  day  and 
year  aforesaid,  at,  &c.,  unlawfully  and  for  wicked  gain  sake  did 
harbor,  receive,  comfort,  and  conceal  him  the  said  J.  M.,  then  and 
there  well  knowing  the  said  J.  M.,  so  as  aforesaid  to  have  de- 
serted from  the  regiment  and  armies  aforesaid,  to  the  evil  exam- 
ple of  all  others  in  like  case  offending,  and  against,  &c.  (Con- 
clude as  in  book  1,  chapter  3.) 

(1137)  Supplying  unwholesome  bread  to  prisoners  of  war.{g) 

That  A.  B.,  late  of,  &c.,  on,  &c.,  at,  &c.,  knowingly,  wilfully,  de- 
ceitfully, and  maliciously  did  provide,  furnish,  and  deliver  to  and 
for  eight  hundred  French  prisoners  of  war,  whose  names  to  the  said 
jurors  are  yet  unknown,  and  there  being  under  the  protection  of 
the  king,  confined  in  a  certain  hospital  called  Eastwood  Hospital, 
in  the  parish  and  county  aforesaid,  divers  large  quantities,  to 
wit,  five  hundred  pounds  weight,  of  bread,  to  be  eaten  as  food  by 
the  said  French  prisoners  of  war,  such  bread  being  then  and 
there  made  and  baked  in  an  unwholesome  and  insufficient  man- 
ner, and  then  and  there  being  made  of  and  containing  dirt,  filth, 
and  other  pernicious  and  unwholesome  ingredients  not  fit  to  be 
eaten  by  man,  he  the  said  A.  B.  then  and  there  well  knowing 
the  said  bread  to  be  baked  in  an  unwholesome  and  insufficient 
manner,  and  to  be  made  of  and  to  contain  dirt,  filth,  and  other 
pernicious  and  unwholesome  materials  and  ingredients  not  fit  to 
be  eaten  as  aforesaid,  whereby  the  said  prisoners  of  war  did  then 

(/)  This  indictment  was  prepared  by  Mr.  Bradford  in  Pennsylvania  before 
the  adoption  of  the  federal  constitution. 

(g)  Stark.  C.  P.  466.     See  Wk  C.  L.  §  2370,  &c. 
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and  there  eat  of  the  said  bread,  and  thereby  then  and  there  became 
distempered  in  their  bodies,  and  injured  and  endangered  in  tbeir 
healths,  to  the  great  damage  of  the  said  prisoners  of  war,  to  the 
great  discredit  of  oar  said  lord  the  king,  to  the  evil  example,  kc^ 
and  against,  &c.  ( Conclude  as  in  book  l,  chapter  2.) 
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CHAPTER  L 

PLEAS  AND  REPLICATION.(A)  ^ 

(11S8)  Nqt  guilty  in  case  of  treason  or  felony. 

(1139)  Kot  guilty  in  misdemeanors,  &c.,  where  the  defendant  may  plead 

by  attorney. 

(1140)  Similiter  generaUy. 

(ft)  See  Wh.  C.  L.  generally,  as  follows  :  — 
Ist.  Guilty  and  not  Guilty,  §  630. 
2d.  Plea  to  the  Jurisdiction,  §  634. 
3d.  Plea  in  Abatement,  §  636. 
4th.  Special  Pleas  generally,  §  638. 
6th.  Autrefois  Acquit  or  Convict,  §  539. 

(a)  When  judgment  on  former  acquittal  or  conviction  is  neces- 

sary, §  640. 

(b)  Former  acquittal  should  have  been  regular,  $  641. 

(c)  Proceedings  for  contempt,  §  642. 

(d)  Habeas  corpus,  §  643. 

(e)  Ignoramus,  or  Nolle  Prosequi,  §  644. 

(/)  Discharge  under  Limitation  Statute,  §  646. 

(jg)  Fraud,  §  646. 

(ft)  Pendency  of  other  indictment,  §  647. 

(i)   Acquittal  on  prior  nuisance,  §  648. 

(/)  Pendency  of  civil  proceedings,  §  649. 

(k)  New  trial  after  conviction  for  minor  offence,  §  660. 

( / )  Insufficiency  of  former  indictment,  §  661. 

(m)  Acquittal  as  accessary  or  principal,  §  662. 

(n)  Acquittal  on  one  of  several  counts,  §  663. 

(o)  Erroneous  acquittal  unreversed,  §  664. 

(p)  Acquittal  in  wrong  county,  §  666. 

(7)  Acquittal  from  misnomer,  §  666. 

(r)  Acquittal  from  variance  as  to  intent,  §  668. 

(s)  Acquittal  from  variance  as  to  time,  §  669. 

(t)  Acquittal  on  an  indictment  for  a  greater  offence,  no  bar  to 
a  subsequent  indictment  for  a  minor  offence  included  in 
the  former,  wherever,  under  the  indictment  for  the  greater 
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(1141)  Plea  that  the  defendant  has  no  addiUon. 

(1142)  Plea  of  misnomer. 

(1148)  Replication  to  the  above  plea. 

(1144)  Plea  of  a  wrong  addition. 

(1145)  Plea  to  the  jurisdiction. 

(1146)  Replication  to  the  above  plea. 

(1147)  Special  pleas  generally. 

(1148)  Replication. 

(1149)  Rejoinder. 

(1150)  Plea  of  autrefois  acquit 

(1151)  Autrefois  acquit,  another  form. 

(1152)  Replication  to  autrefois  acquit.     (To  be  made  or«  (tfntis.) 

(1153)  Plea  that  defendant  was  duly  charged,  examined,  and  tried  fiv 

the  murder  of  the  deceased  before  a  court  legally  constituted, 
and  upon  this  trial  and  e^camination  was  duly  aad  legally 

{Analysis  of  Plea*  and  Replication  in  Wh,  C.  LS) 

offence,  the  defendant  could  have  been  convicted  of  the 
less,  §  560. 
(u)  Acquittal  on  minor  offence  generally  no  bar  to  greater, 

§563. 
(p)  .  Acquittal  from  a  supposed  merger,  §  564. 
(xd)  When  two  offences  are  committed  by  the  same  act,  §  565. 
(x)  Practice  under  plea  of  autrefois  acquit,  §  568. 
(jy)  Judgment  on  plea  of  autrefois  acquit,  §  572. 
6th.  Once  in  Jeopardy,  §  573. 

(a)  Constitutional  provision,  §  573. 

(5)  Construction  given  by  the  several  courts,  §  574. 

(1)  Pennsylvania,  §  575. 

(2)  Virginia,  §  576. 

(3)  North  Carolina,  §  577. 

(4)  Tennessee,  §  578. 

(5)  Indiana,  §  579. 

(6)  Federal  Courts,  §  580. 

(7)  Massachusetts,  §  581. 

(8)  New  York,  §  582. 

(9)  Mississippi,  §  588. 

(10)  Illinois,  §  584. 

(11)  Kentucky,  §  585. 

(12)  Missouri,  §  586. 

(c)  No  jeopardy  on  defective  indictment,  §  587.  ' 

((/)  Generally  speaking,  death  or  illness  of  juror  forms  a  suffi- 
cient ground  for  discharge,  §  588. 

{e)  Until  jury  are  "  charged,"  jeopardy  does  not  begin,  §  590. 

{d)  Consent  of  prisoner  to  discharge,  §  591. 

(e)  In  mi^Mlemeanors,  the  jury  may  be  allowed  to  separate  at 
any  period. 
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acquitted  of  the  said  murder  and  felony  with  which  he  stood 
charged,  and  was  adjudged  by  the  court  not  guilty  thereof. 

(1154)  Autrefois  convict,  plea  of,  where  the  original  indictment  on  which 

the  defendant  was  convicted  was  one  for  arson,  and  the  second 
indictment  was  for  murder  in  burning  a  house  whereby  one  J. 
H.  was  killed,  &c. 

(1 155)  Replication  to  said  plea. 

(1156)  Rejoinder  to  said  replication. 
(1167)  Plea  of  once  in  jeopardy. 

(1158)  Plea  that  six  of  the  grand  jurors  by  whom  the  bill  was  found 

were  not  duly  qualified. 

(1159)  Plea  that  goods  which  defendant  was  charged  with  rescuing  from 

the  sheriff,  who  had  seized  them  under  an  execution  against  a 
third  party,  were  in  fact,  at  the  time,  the  property  of,  and  in 
the  possession  of  .the  defendant. 

(1160)  Replication. 

(1138)  Not  guilty  in  case  of  treason  or  fehny.{a) 

And  being  immediately  asked  how  he  will  acquit  himself  of 
the  premises  (in  case  of  felony^  or  of  the  treasons,  in  case  ofirec^ 
son)  above  laid  to  his  charge,  says  that  he  is  not  guilty  thereof, 
and  thereof  for  good  and  for  ill  he  puts  himself  upon  the  coun- 
try.(6) 

(1139)  Not  guilty  in  misdemeanors^  ^<?.,  where  the  defendant  may 
plead  by  attorney. 

And  the  said  J.  S.,  by  A.  B.  his  attorney,  comes  into  court 
here,  and  having  heard  the  same  indictment  {or  information) 
read,  says  that  he  is  not  guilty  of  the  said  premises  in  the  said 
indictment  (or  information),  above  specified  and  charged  upon 
him ;  and  of  this  the  said  J.  S.  puts  himself  upon  the  coun- 
try, &c. 

(1140)  Similiter  generally. 

And  J.  E.  E.,  Esq.,  attorney-general  of  the  said  state  (or  com- 
monwealth), who  prosecutes  for  the  said  state  (or  commonwealth) 
in  this  behalf,  does  the  like. 

(a)  Stark.  C.  P.  472. 

(5)  The  English  practice  is,  that  in  cases  of  treason  and  felony  no  issue  is 
joined  with  the  prisoner  on  behalf  of  the  crown.    lb. 
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(1141)  Plea  that  the  defendant  has  no  addition.{c) 
And  the  said  A.  B.  comes  in  his  proper  person,  and  having 
heard  the  said  indictment  read,  says,  that  he  at  the  time  of  the 
taking  of  the  said  indictment,  and  long  before,  was  and  yet  is 
a  yeoman ;  and  that  the  said  indictment  does  not  contain  an 
addition  of  the  said  estate  of  the  said  A.  B.,  nor  of  any  estate, 
degree,  or  mystery  of  the  said  A.  B. ;  and  this  he  is  ready  to 
verify ;  wherefore,  for  want  of  the  addition  of  the  estate,  degree, 
or  mystery  of  the  said  A.  B.,  in  the  said  indictment,  he  prays 
judgment  of  the  said  indictment,  and  that  the  same  may  be 
qaashed. 

(1142)  Plea  of  misnomer.{d) 
And  J.  L.,  who  is  indicted  by  the  name  of  G.  L.,  in  his  own 
proper  person  cometh  into  court  here,  and  having  heard  the  said 
indictment  read,  says,  that  he  was  baptized  by  the  name  of  J^ 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  by 
the  Christian  name  of  J.  has  always  since  his  baptism  hitherto 
been  called  or  known  ;  without  this,  that  he  the  said  J.  Im  now 
is  or  at  any  time  hitherto  hath  been  called  or  known  by  the 
Christian  name  of  G.,  as  by  the  said  indictment  is  supposed; 
and  this  he  the  said  J.  L.  is  ready  to  verify  ;  wherefore  he  prays 
judgment  of  the  said  indictment,  and  that  the  same  may  be 
quashed,  &c. 

(1143)  Replication  to  the  above  pUa.{e) 

And  hereupon  J.  N.,  Esq.,  attorney-general  in  the  said  state, 
who  prosecutes  for  the  said  state  in  this  behalf,  says,  that  the 
said  indictment,  by  reason  of  anything  by  the  said  J.  L.,  in  his 
said  plea  above  alleged,  ought  not  to  be  quashed;  because  he 
says  that  the  said  J.  L.,  long  before  and  at  the  time  of  the  pre- 
ferring of  the  said  indictment,  was  and  still  is  known  as  well  by 
the  name  of  G.  L.  as  by  the  name  of  J.  L.,  to  wit,  at  the  parish 

(c)  Stark.  C.  P.  4  74.  Mr.  Starkie  remarks  that  as  the  defect  is  apparent  on 
the  record,  the  objection  may  be  taken  on  a  motion  to  quash ;  and  this,  which  is 
the  obvious  course,  was  taken  in  the  Oy.  and  Ter.  of  Phil,  in  1848,  in  Com.  v, 
Vickers,  by  Kelley,  J.     See  also  R.  p.  Thomas,  S  D.  &  R.  621. 

((/)  Arch.  C.  P.  91 ;  Stark.  C.  P.  473  ;  Wh.  C.  L.  §  536. 

(c)  Arch.  C.  P.  100. 
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aforesaid^  in  the  coanty  aforesaid ;  and  this  he  the  said  J.  N. 
prays  may  be  inquired  of  by  the  country,  &c. 

(1144)  Plea  of  a  wrong  addition.(f) 

And  the  said  A.  B.,  who  in  and  by  the  said  indictment  is 
called  by  the  name  and  addition,  <^  A.  B.,  late  of  the  parish  of 
K.,  in  the  County  of  M.,  yeoman,"  in  his  own  person  comes,  and 
having  heard  the  said  indictment  read,  says,  that  at  the  time  of 
the  taking  the  said  indictment,  and  long  before,  he  the  said  A.  B. 
was  and  ever  since  hath  been  and  still  is  inhabiting,  commorant, 
and  resident  in  the  parish  of  St  James,  in  the  liberty  of  West- 
minster, in  the  said  County  of  M. ;  without  this,  that  he  the  said 
A.  B.  now  is  or  at  the  taking  of  the  said  indictment,  or  at  any 
time  before,  was  inhabiting,  resident,  or  commorant  at  the  parish 
of  K.,  in  the  said  County  of  M.;  and  this  he  is  ready  to  verify; 
wherefore,  and  because  he  the  said  A.  B.  is  not  called  in  the  said 
indictment  "  A.  B.,  late  of  the  parish  of  St.  James,  in  the  liberty 
of  Westminster,"  he  the  said  A.  B,  prays  judgment  of  the  said 
indictment,  and  that  the  same  may  be  quashed. 

(1145)  Plea  to  the  Juri8diction.{ff) 

And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into  court 
here,  and  having  heard  the  said  indictment  read,  says,  that  the 
said  court  here  ought  not  to  take  cognizance  of  the  (trespass  and 
assault)  in  the  said  indictment  above  specified  ;  because,  pro- 
testing that  he  is  not  guilty  of  the  same,  nevertheless  the  said  J. 
8.  says  that,  &c.  (so  proceeding  to  state  the  matter  of  the  plea. 
See  the  precedents^  1  Went.  10-18;  4  Went.  63.  Conclude 
thus) :  And  this  he  the  said  J.  S.  is  ready  to  verify  ;  wherefore 
he  prays  judgment  if  the  said  court  now  here  will  or  ought  to 
take  cognizance  of  the  indictment  aforesaid ;  and  that  by  the 
court  here  he  may  be  dismissed  or  discharged,  &c. 

(/)  Stark.  C.  P.  473.  A  plea  of  misnomer  should  commence  thus,  "  Where- 
upon cometh  R.  W.,  who  is  indicted  by  the  name  of  J.  W./'  and  if  he  should  say 
"  the  said  J.  W.,"  he  would  bo  concluded.     Stark.  C.  P.  473  ;  2  Hale,  176. 

It  is  necessary  under  the  statute  4  &  5  Anne,  c.  16,  s.  11,  to  verify  the  truth 
of  the  plea  by  affidavit,  or  to  show  some  probable  matter  to  induce  the  court  to 
believe  that  such  plea  is  true.  The  plea  should  be  signed  by  counsel.  Stark. 
C.  P.  473.     See  Wh.  C.  L.  §§  243,  536. 

(^)  Arch.  C.  P.  98. 
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(1146)  Replieatum  to  the  ahove  plecu{Jh) 
And  hereupon  J.  N.,  attorney-general,  &c-,  who  prosecntes  for 
the  said  state  in  this  behalf,  says,  that  notwithstanding  anything 
by  the  said  J.  S.  above  in  pleading  alleged,  this  eoart  ought  not 
to  be  precluded  from  taking  cognizance  of  the  indictment  afore- 
said ;  because  he  says  that,  &c.  {stating  the  matter  of  the  replica- 
tion). And  this  he  the  said  J.  N.  prays  may  be  inquired  of  by 
the  country,  &c.  (Or  if  it  conclude  with  a  verification^  then 
thus) :  And  this  he  the  said  J.  N,  is  ready  to  verify ;  wherefore 
be  prays  judgment,  and  that  the  said  J.  S.  may  answer  to  the 
said  indictment 

(1147)  Special  pleas  generally. {%) 

And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into  court 
here,  an'd  having  heard  the  said  indictment  (or  information)  read, 
says,  that  the  said  state  ought  not  further  to  prosecute  the  said 
indictment  against  him  the  said  J.  S. ;  because  he  says  that,  && 
{so  proceeding  to  stale  the  matter  of  the  plea^  and  concluding 
thus) :  And  this  he  the  said  J.  S.  is  ready  to  verify ;  wherefore  he 
prays  judgment,  and  that  by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  indictmeot 
above  specified. 

(1148)  IUpl%eati(m.{j) 

And  hereupon  J.  N.,  attorney-general,  &c.,  who  prosecutes  for 
the  said  state  in  this  behalf,  says,  by  reason  of  anything  in  the 
said  plea  of  the  said  J.  S.  above  pleaded  in  bar  alleged,  the  said 
state  ought  not  to  be  precluded  from  prosecuting  the  said  indict- 
ment against  the  said  J.  S. ;  because  he  says  that,  &c.  {so  pro* 
ceeding  to  state  the  matter  of  the  replication^  and  conclude  thus) : 
And  this  he  the  said  J.  N.  prays  may  be  inquired  of  by  the 
country.  ( Or  if  it  conclude  with  a  verification^  then  thus) :  And 
this  he  the  said  J.  N.  is  ready  to  verify;  wherefore  he  prays  judg- 
ment, and  that  the  said  J.  S.  may  be  convicted  of  the  premises 
in  the  said  indictment  above  specified. 

(A)  Arch.  C.  p.  99.  (0  lb.  105.  (f)  ^ 
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(1149)  Refainder.ik) 
And  the  said  J.  S^  as  to  the  said  replication  of  the  said  J.  N. 
to  the  said  plea  by  him  the  said  J.  S.  pleaded,  says,  that  the  said, 
state,  by  reason  of  anything  by  the  said  J.  N.  in  that  replication 
alleged,  oaght  not  farther  to  prosecute  the  said  indictment 
against  him  the  said  J.  S. ;  because  he  saith  that,  See.  (so  pro- 
ceeding  to  sUUe  the  tnatter  of  the  rejoinder^  and  concluding'  thus) : 
And  of  this  he  the  said  S.  puts  himself  upon  the  country.  ( Or 
if  it  be  necessary  to  conclude  with  a  verification^  the  conclusion 
may  be  in  the  same  form  as  in  a  plea.) 

(1150)  Plea  of  autrefois  acquiL(l) 

And  the  said  William  Bheen  being  brought  to  the  bar  of  this 
court,  and  having  heard  the  said  indictment  read  and  the  matters 

(*)  Arch.  C.  P.  106. 

(0  See  generally  Wh.  C.  L.  §§  689-72.  For  the  form  in  the  text  see  R.  v. 
Sheen,  2  C.  &  P.  684.  As  this  plea,  when  well  pleaded,  is  a  rarity,  the  whole 
proceedings  on  it  are  appended. 

**•  R.  N.  Cresswell,  for  the  prisoner,  then  said,  <  And  the  said  William  Sheen 
the  younger  doth  the  like.' 

'*  The  prisoner's  counsel  asked  if  they  might  add  to  this  plea  that  the  prisoner 
was  also  acquitted  on  the  coroner's  inquisition,  in  which  the  deceased  was  de^ 
scribed  as  Charles  William  Sheen. 

"Burrough,  J.  —  If  the  prisoter  by  his.  plea  insists  on  two  records,  his  plea 
would  be  double ;  but  if  in  the  course  of  the  case  it  shall  appear  that  he  ought 
to  have  pleaded  his  acquittal  on  the  inquisition,  I  will  take  care  that  he  shall 
not  be  prejudiced.  The  court  awarded  a  venire  returnable  instanter.  And  the 
aheriff*  having  made  his  return  forthwith,  and  the  jury  having  been  sworn,  — 

'*  R.  N.  Cresswell,  for  the  prisoner,  opened  his  case  to  the  jury  in  support  of 
the  plea,  and  put  in  an  examined  copy  of  the  register  of  baptisms  of  the  parish 
of  St.  George  the  Martyr,  Southwark,  in  which  the  baptism  of  the  deceased  was 
entered  *  Charles  William,  the  son  of  Lydia  Beadle,'  &c. 

"  A  witness  was  called,  who  proved  the  identity  of  the  child,  whose  mother 
was  an  unmarried  woman  named  Lydia  Beadle,  whom  the  prisoner  had  married 
after  the  birth  of  the  deceased.  The  witness  stated  that  the  deceased  infant 
was  always  called  William  or  Billy,  but  that  she  should  have  known  him  by  the 
name  of  Charles  William  Beadle,  and  if  any  one.  had  inquired  for  him  by  that 
name,  she  would  have  known  who  was  meant.  And  the  prisoner's  father  stated 
that  the  child's  name  was  Charles  William  Sheen,  but  that  he.had  never  heard 
him  called  so. 

**  Andrews,  Serjeant,  addressed  the  jury  on  the  part  of  the  prosecution.  He 
cited  the  case  of  Bex  v.  Clarke,  and  called  two  witnesses,  one  of  whom  had 
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therein  contained,  says,  that  he  ought  not  to  be  put  to  answer  the 
said  indictment,  he  having  been  heretofore  in  due  manner  of  law 
acquitted  of  the  premises  in  and  by  the  said  indictment  above 
specified  and  charged  upon  him  ;  and  for  plea  to  the  said  indict- 
ment he  says,  that  heretofore,  to  wit,  at,  &c.  {here  set  forth  the 
caption  of  the  session  verbatiM)^  he  the  said  William  Sheen  was 
duly  arraigned  upon  a  certain  indictment  which  charged  him  the 
'  said  William  Sheen  by  the  name  and  description  of  William 
Sheen,  late,  &c.,  in  the  county  of  laborer;  not  having  the 

fear,  &c.  {it  here  set  out  the  former  indictment  verbatim)^  to  which 

.been  told  b/  the  mother  of  the  deceased  that  his  name  was  William,  and  the 
other  had  never  heard  the  deceased  called  either,  or  spoken  of  hy  any*  name  tX 
all. 

''  Clarkson,  for  the  prisoner,  replied.    Burrough,  J.  (in  summing  up)  :  The 
question  on  this  issue  is,  whether  the  deceased  was  as  well  known  by  the  name 
of  Charles  William  Beadle  as  by  any  of  the'  names  and  descriptions  in  the 
present  indictment,  and  I  ought  to  say,  that  if  the  prisoner  could  have  been 
convicted  on  the  former  indictment,  he  must  be  acquitted  now.     And  whether 
at  the  former  trial  the  proper  evidence  was  adduced  before  the  jury  or  not  is 
immaterial,  for  if  by  any  possible  evidence  that  could  have  been  produced  he 
could  have  been  convicted  on  that  indictment,  he  is  now  entitled  to  be  acquitted. 
"  The  first  evidence  we  have  is  the  register,  and,  looking  at  that,  would  not 
every  one  have  called  the  child  Charles  William  Beadle  ?  and  it  is  proved  bj 
one  of  the  witnesses  that  she  would  have  known  him  by  that  name.     It  cannot 
be  necessary  that  all  the  world  should  know  the  child  by  that  name,  because  chil- 
dren of  so  tender  an  age  are  hardly  known  at  a^J)  and  are  generally  called  by  a 
Christian  name  only.    If,  however,  you  should  think  that  the  name  of  the  de- 
ceased was  Charles  William  Sheen,  I  wish  you  would  inform  me  of  it  by  your 
verdict,  because  it  is  agreed  that  as  that  is  the  name  in  the  coroner's  inqui^ttioI^ 
the  prisoner  should  derive  the  same  advantage  from  the  course  he  has  taken,  as 
if  he  had  pleaded  his  acquittal  in  that  inquisition ;  my  brother  Littledalc  sug- 
gests to  me,  that  if  a  legacy  had  been  left  to  this  child  by  the  name  of  Charles 
William  Beadle,  he  would  have  taken  it  upon  this  evidence,  and  if  this  evidenco 
of  the  child's  name  had  been  given  at  the  former  trial,  I  think  the  prisoner 
should  have  been  convicted.     The  case  of  Rex  i'.  Clarke  has  been  cited,  but  in 
that  case  there  was  an  entire  absence  of  evidence  as  to  the  surname  of  the  de- 
ceased.     If  you  tliink  that  in  the  present  case  the  name  of  the  deceased  was 
either  Charles  William  Beadle  or  Charles  William  Sheen,  or  if  you  think  that 
he  was  known  at  all  by  those  names,  or  either  of  those  names,  you  ought  to  find 
a  verdict  for  the  prisoner. 

"The  jury  foupd,  that  the  deceased  was  as  well  known  by  the  name  of 
Charles  William  Beadle  as  by  any  of  the  other  names. 

"  Burrough,  J.  —  There  must  be  judgment  for  the  prisoner.     We  are  obliged 
to  Mr.  Cresswell  for  drawing  that  plea ;  it  was  very  properly  done." 
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said  last  mentioned  indictment  be  did  then  and  there  plead  not 
guilty,  and  thereupon  a  jury  then  and  there  duly  summoned, 
empanelled,  and  sworn  to  try  the  said  issue  so  joined  between 
the  said  state  and  the  said  William  Sheen,  upon  their  oaths  did 
say,  that  the  said  William  Sheen  was  not  guilty  of  the  said  fel- 
ony and  murder  by  the  said  indictment  supposed  and  laid  to  his 
charge ;  whereupon  it  was  then  and  there  considered  by  the  said 
court  that  the  said  William  Sheen  should  go  thereof  acqi?itted, 
without  day,  as  appears  by  the  records  of  the  said  proceedings 
now  here  remaining  in  court     And  the   said  William   Sheen 
avers  that  the  said  William    Sheen  mentioned  in  the  forper 
indictment,  and  he  the  said  William  Sheen  who  is  charged  by 
this  present  indictment,  are  one  and  the  same  person  and  not 
divers  and  different  persons,  and  that  the  said  infant  mentioned 
in  the  said* first  indictment,  and  the  male  child  in  this  present 
indictment  mentioned,  are  one  and  the  same  male  child  and  not 
divers  and  different  children ;  and  the  said  William  Sheen  further 
avers  that  the  felony  and  murder  in  the  said  former  mentioned 
indictment  mentioned,  and  the  felony  and  murder  in  this  pres- 
ent indictment  mentioned,  are   one  and  the  same  felony  and 
murder  and    not    divers   and   different    felonies   and    murders. 
And  the  said  William  Sheen  further  avers  that  the  said  male 
child  described  by  the  name  of  Charles  William  Beadle  in  the 
said  former  indictment  mentioned,  was  as  well  known  by  the 
said  name  of  Charles  William  Beadle  as  by  any  of  the  several 
names   and   descriptions   of   Charles   William,   William,   Billy, 
Charles,  or  William  Sheen,  or  a  certain  male  child,  or  a  certain 
male  bastard  child,  as  he  is  in  and  by  the  present  indictment 
described;  and  this  he  is  reietdy  to  verify  ;  wherefore  he  the  said 
William  Sheen  prays  the  judgment  of  the  court  here,  if  he  ought 
to  be  put  further  to  answer  this  present  indictment ;  and  whether 
the  said  state  ought  further  to  prosecute  or  impeach  him  the  said 
William  Sheen  on  account  of  the  premises  in  this  present  indict- 
ment contained ;  and  that  he  may  be  dismissed  the  court  and  go 
without  day.(/*) 

(/I)  For  replication,  see  post,  (1152). 
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(1151)  AaJbrtfiAM  (uqtUt,  another  form.{a) 
And  the  said  Robert  Courtice  Bird^  and  the  said  Sarah,  the 
said  wife  of  the  said  Robert  Coartice  Bird,  in  their  own  proper 
persons^  now  come  into  court  here,  and  having  beard  the  said 
indictment  read  and  the  matters  therein  contained,  say,  that  tbey 
ought  not  to  be  pnt  to  answer  t^e  said  indictment,  tbey  having 
been  heretofore,  in  due  manner  of  law,  acquitted  of  the  premises 
in  and  by  the  said  indictment  above  specified  and  charged  upon 
them ;  and  for  plea  to  the  said  indictment  they  say,  that  the  said 
ought  not  farther  to. prosecute  the  said  indict- 
ment against  them,  because  they  say  that  heretofore,  to  wit,  at 
the  {here  set  forth  the  caption  of  the  courts  verbatim),  the  said 
Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the 
said  Robert  Courtice  Bird,  stood  indicted,  and  wefe  duly  ar- 
raigned upon  a  certain  indictment  which  charged  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the  said 
Robert  Courtice  Bird,  by  the  names  and  descriptions  of  Robert 
Courtice  Bird,  late  of  the  parish  of  Buckland  Brewer,  in  the 
County  of  Devon,  laborer,  and  Sarah,  the  wife  of  the  said  Robert 
Courtice  Bird,  late  of  the  same  parish,  for  that  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the  said  Rob- 
ert Courtice  Bird,  &c.  {setting  out  the  indictment  in  fuli).  And 
the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife 
of  the  said  Robert  Courtice  Bird,  further  say,  that  the  said  felony 
and  murder  so  charged  upon  them  in  the  said  last  mentioned 
indictment  as  aforesaid,  included  divers  assaults  therein  supposed 
and  alleged  to  have  been  made  and  committed  by  the  said  Rob- 
ert Courtice  Bird,  and  the  said  Sarah,  the  wife  of  the  said  Rob- 
ert Courtice  Bird,  against  the  person  of  the  said  Mary  Ann 
Parsons,  in  the  said  indictment  named.  And  the  said  Robert 
Courtice  Bird,  and  the  said  Sarah,  the  wife  of  the  said  Robert 
Courtice  Bird,  further  say,  that  they  did  then  and  there  respecN 
ively  plead  not  guilty  to  the  said  last  mentioned  indictment,  and 
that  they  were  thereupon  then  and  there,  in  due  form  of  law,  re- 
spectively tried  upon  the  said  last  mentioned  indictment  by  a 

(a)  This  form  was  sustained  in  R.  v.  Bird  (5  Cox,  C.  C.  18 ;  2  Eng.  Law  and 
Eq.  Rep.  440 ;  1  Temple  &  Mew,  C.  C.  438,  note),  and  may  be  relied  on  for  iti 
peculiar  accuracy. 
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jury  of  the  said  county,  then  and  there  in  doe  form  of  law  sum- 
moned) empanelled,  and  sworn  to  speak  the  truth  of  and  con- 
cerning the  premises  in  the  said  last  mentioned  indictment  men* 
Honed,  and  to  try  the  said  issues  so  joined  between  our  sovereign 
lady  the  queen  and  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respec- 
tively as  aforesaid,  and  which  said  jury  upon  their  oaths  did  then 
and  there  say,  that  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  respectively 
were  not  guilty  of  the  premises  in  the  said  last  mentioned  indict- 
ment specified  and  charged  on  them  respectively  as  aforesaid,  as 
the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife 
of  the  said  Robert  Courtice  Bird,  by  their  pleas  to  the  said  last 
mentioned  indictment  respectively  alleged,  whereupon  it  was 
then  and  there  considered  by  the  said  last  mentioned  court  that 
the  said  Robert  Courtice  Bird,  and  the  said  Sarah,  the  said 
wife  of  the  said  Robert  Courtice  Bird,  of  the  premises  aforesaid, 
in  the  said  last  mentioned  indictment  specified  and  charged  on 
them  respectively  as  aforesaid,  should  be  discharged  and  go  ac- 
quitted thereof  without  day,  as  by  the  record  of  the  said  proceed- 
ings now  here  appears.  And  the  said  Robert  Courtice  Bird, 
and  the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice 
Bird,  further  say,  that  the  said  Robert  Courtice  Bird,  and  the 
said  Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  now 
here  pleading,  and  the  said  Robert  Courtice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  in  the 
indictment  aforesaid  named  and  thereof  acquitted  as  aforesaid, 
are  respectively  the  same  identical  persons  respectively,  and  not 
other  or  different  persons  respectively,  and  that  the  said  Mary 
Ann  Parsons,  in  the  said  last-mentioned  indictment  named  is 
the  same  identical  Mary  Ann  Parsons  as  is  named  jn  the  indict- 
ment to  which  the  said  Robert  Courtice  Bird,  and  the  said  Sarah, 
the  said  wife  of  the  said  Robert  Courtice  Bird,  are  now  here 
pleading;  and  that  the  said  assaults  so  included  in  the  said  fel- 
ony and  murder  so  charged  upon  the  said  Robert  Courtice  Bird, 
and  the  said  Sarah,  the  said  wife  of  the  said  Robert  Courtice 
Bird,  in  the  said  indictment  in  this  plea  mentioned  in  this  be- 
half, and  therein  supposed  and  alleged  to  have  been  made  and 
committed  by  them  against  the  person  of  the  said  Mary  Ann 
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Parsons  as  aforesaid,  are  the  same  identical  assaults,  beatings, 
ilUtreatings,  and  woundings  respectively,  as  in  the  said  indict- 
ment to  which  the  said  Robert  Coartice  Bird,  and  the  said 
Sarah,  the  said  wife  of  the  said  Robert  Courtice  Bird,  are  now 
here  pleading,  are  respectively  supposed  and  alleged  to  have 
been  made,  done,  given,  and  committed  respectively  by  the  said 
Robert  Courtice  Bird,  and  the  said  Sarah,  the  said  wife  of  the 
said  Robert  Courtice  Bird,  respectively,  and  not  other  or  dif- 
ferent. Wherefore,  they  pray  judgment  of  the  court  here, 
whether  the    said  '     will   or   ought   further  to  prosecute, 

impeach,  or  charge  them,  on  account  of  the  premises  in  the  said 
indictment,  to  which  they  are  now  here  pleading,  contained  and 
specified,  and  whetber  they  ought  to  answer  thereto  respectively, 
and  that  they  may  be  dismissed  this  court  without  delay. 

(1152)  Jteplication  to  autrefois  aequiL{l^)     {To  be  made  ore  tenut.) 

And  J.  K.,  Esq.,  who  for  the  said  prosecutes  on  this  be- 

half, says,  that  the  said  ought  not  to  be  barred  from  further 

prosecuting  the  said  indictment,  because  he  saith  that  the  said 
W.  S.  was  not  heretofore  acquitted  of  the  premises  charged 
in  and  upon  him  by  this  present  indictment;  for  although  true 
it  is  that  the  said  W.  S.  was  acquitted  upon  the  said  indict- 
ment in  this  said  plea  mentioned,  and  although  true  it  is  that 
the  said  infant  in  the  said  former  indictment  mentioned,  and 
the  male  child  in  this  present  indictment  mentioned,  are  the  same 
child  and  not  another  and  different  child,  yet  for  replication  in 
this  behalf  he  says,  that  the  said  male  child  was  not  known  as 
well  by  the  name  of  C.  W.  B.  as  by  any  or  either  of  the  sev- 
eral names  by  which  he  is  named  in  the -present  indictment; 
and  this  the  said  J.  E.,  Esq.,  on  behalf  of  the  said  prays 

may  be  inquired  of  by  the  country. 

(t^  R.  r.  SbeeD,  2  C.  &  P,  684  ;  ante,  (1150).  Where  on  the  record  the 
offence  set  forth  in  the  first  indictment  is  substantially  the  same  as  that  set 
forth  in  the  second,  and  ivhere  there  is  no  ayerment  of  identity  of  offence,  the 
proper  course  is  to  demur. 
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(1158)  Plea  that  defendant  was  duly  charged^  examined^  and  tried 
far  the  murder  of  the  deceased  before  a  court  legally  consti- 
tuted^ and  upon  this  trial  and  examination  was  duly  and 
legally  acquitted  of  the  said  murder  and  felony  with  which 
he  stood  charged^  and  was  adjudged  by  the  court  not  guilty  . 
thereof  (m) 
And  the  said  S.  M.  for  plea  (by  leave  of  the  court),  saitb,  that 
be  ought  not  now  to  be  charged  with  the  mnrder  and  felony 
aforesaid,  charged  upon  him  in  the  indictment  aforesaid,  because 
be  saith  that  he  the  said  S.  M.,  by  the  name  and  description  of 
S.  M.,  heretofore,  to  wit,  at  a  court  of  aldermen  of  the  borough 
of  Norfolk,  summoned  according  to  law  for  the  examination  of 
the  said  S.  M.,  for  the  murder  and  felony  aforesaid,  and  held  on 
the  thirty-first  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eleven,  at  the  court-house  of  the  borough 
aforesaid,  before  W.  B.  L.,  mayor,  J.  N.,  recorder,  W.  V.,  L.  W., 
M.  K.,  J.  E.  H.,  R.  E.  L.,  and  M.  E.  Jr.,  aldermen  of  the  said 
borough,  was  duly  charged,  examined,  and  tried  for  having  on 
the  twenty-fifth  day  of  May,  one  thousand  eight  hundred  and 
eleven,  between  the  hours  of  six  and  eight  o'clock  of  the  morn- 
ing of  that  day,  in  the  stone  house  of  L.  B.,  in  the  said  borough 
of  Norfolk,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
killed  and  murdered  the  said  R.  B.,  who  was  then  and  there  in 
the  peace  of  God  and  of  the  commonwealth,  and  that  he  the 
said  S.  M.,upon  this  trial  and  examination,  was  duly  and  legally 
acquitted  by  the  said  court  of  the  said  murder  and  felony  with 
which  he  was  then  and  there  so  charged,  and  was  adjudged  by 
the  said  court  not  to  be  guilty  thereof;  and  this  he  the  said  S. 
M.  is  ready  to  verify  and  prove  by  the  record  of  the  said  borough 
court  of  Norfolk.  And  the  said  8.  M.  further  sairh,  that  the 
said  R.  B.  named  in  the  said  indictment,  and  the  said  R.  B. 
named  in  the  said  record  of  acquittal,  are  one  and  the  same,  and 
not  different  persons ;  that  he  the  said  S.  M.  named  in  the  said 
indictment,  and  the  said  S.  M.  named  in  the  said  record  and  ac- 
quittal as  aforesaid  by  the  said  court  of  the  felony 
and  murder  aforesaid,  are  one  and  the  same,  and  not  different  per- 
sons, and  that  the  felony  and  murder  charged  upon  him  the  said 
(m)  lliis  plea  was  held  good  in  Com.  v,  Myers,  1  Va.  Cases,  249. 
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8.  M.  before  the  said  court,  and  the  felony  and  tnorder 

charged  npon  him  the  said  S.  M.  in  the  indictment  aforesaid, 
are  one  and  the  same,  and  not  different  felonies ;  and  this  he  is 
ready  to  verify;  wherefore,  since  he  the  said  S.  M.  hath  already 
been  heretofore  acqnitted  of  the  felony  and  murder  of  the  said 
•  R.  B.  aforesaid,  he  prays  the  judgment  of  the  court  here,  if  he 
the  said  S.  M.  should  be  charged  again  with  the  sanie  felony  and 
murder  of  which  be  hath  once  already  at  another  time  been 
acquitted. 

(1154)  Autrrfais  convict^  plea  ofy  where  the  original  tndictment  on 
which  the  d^endant  was  convicted  was  one  for  arsons  and 
Hie  second  indictment  was  for  murder  in  burning  a  houH 
whereby  one  J.  S.  was  killed^  ^c.{n) 

And  the  said  S.  C,  in  his  own  proper  person,  cometh  into 
court  here,  and  having  heard  the  said  indictment  read,  saith,  that 

(n)  See  Wh.  C.  L.  §  5605 ;  State  i;.  Cooper,  1  Green,  875.  The  indictmeiitoii 
which  the  above  proceeding  took  place  is  to  be  found  ante,  136.  *<  The  defend- 
ant,'' said  the  court,  <'  has  been  convicted  of  the  crime  of  arson.  He  has  plead  that 
conviction  in  bar  of  the  indictment  for  murder.  What  effect  shall  that  plea 
have  upon  this  prosecution  ?  If  I  am  right  in  supposing  that  the  defendant  can- 
not be  convicted  and  punished  for  two  distinct  felonies,  growing  out  of  the  same 
identical  act,  and  where  one  is  a  necessary  ingredient  in  the  other,  and  the  State 
has  selected  and  prosecuted  one  to  conviction,  it  appears  to  present  a  proper 
case  to  interpose  the  benign  principle,  that  a  man  shall  not  be  twice  pot  in 
jeopardy  for  the  same  cause  in  £Eivor  of  the  life  of  the  defendant. 

*<  Judge  Blackstone,  in  his  Commentaries,  says,  that  <  a  conviction  of  man- 
slaughter, or  an  appeal  on  an  indictment,  is  a  bar  even  in  another  appeal,  and 
much  more  in  an  indictment  of  murder,  for  the  fact  prosecuted  is  the  same  in 
both,  though  the  offences  differ  in  coloring  and  degree.'  This  is  well  estab- 
lished. 4  Coke,  45,  46 ;  2  Hale,  246  ;  Arch.  52 ;  Fost.  Cr.  Law,  829 ;  Hawk.  b. 
2,  c.  86,  8.  10.  And  in  the  case  of  Robert  M.  Goodwin,  who  was  indicted  ftr 
manslaughter,  and  Subsequently  for  murder,  Colden  (mayor)  fully  recognizes 
the  same  principle,  where  he  says,  *  If  we  were  to  try  the  prisoner  on  the  indict^ 
ment  for  manslaughter,  unquestionably  we  should  put  an  end  to  the  prosecution 
for  murder.' 

<*  If  in  civil  cases  the  law  abhors  a  multiplicity  of  snits,  it  is  yet  more  watdi- 
fol  in  criminal  cases,  that  the  crown  shall  not  oppress  the  subject,  or  the  goven- 
ment  the  citizen,  by  unnecessary  prosecutions.  Under  the  numerous  British 
statutes  imposing  severe  penalties,  and  even  taking  away  the  benefit  of  dei^ 
from  larcenies  perpetrated  under  certain  specified  circumstances,  it  b  the  prac- 
tice to  indict  the  crime  with  all  its  aggravations  under  the  statute,  and  if  the 
aggravating  circumstances  are  not  proved,  to  convict  of  the  simple  larceny  only. 
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the  said  State  of  New  Jersey  ought  not  further  to  prosecute  the 
said  indictment  against  him,  the  said  S.  C,  because,  he  saith, 
that  heretofore,  to  wit,  at  a  Court  of  General  Quarter  Sessions 
of  the  Peace,  holden  at  Morristown,  in  and  for  the  County  of 
Morris,  of  the  term  of  July,  A.  D.,  &c.,  it  was  by  the  jurors  of 
the  State  of  New  Jersey,  for  the  body  of  the  County  of  Morris, 
upon  their  oaths  presented,  "  that  {here  recite  indictment)^  then, 
there,  and  thereby  described  as  S.  C,  late  of  the  township  of 
Hanover,  in  the  County  of  Morris,  not  having  the  fear  of  God 
before  his  eyes,  but  being  moved  and  seduced  by  the  instiga- 
tion of  the  devil,  on  the  fifth  day  of  April,  A.  D.  one  thousand 
eight  hundred  and  thirty,  with  force  and  arms,  at  the  township 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of 
the  said  Court  of  General  Quarter  Sessions  of  the  Peace,  wil- 
fully and  maliciously  did  burn  a  certain  dwelling-house  of  one 
R.  S.,  there  situate.  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  did  further  present,  that  C.  C.  and  J.  V.  G.,  late  of  the 
township  of  Hanover  aforesaid,  in  the  county  aforesaid,  before 
the  said  arson. was  committed  in  form  aforesaid,  to  wit,  on  the 
twelfth  day  of  February,  in  the  year  aforesaid,  with  force  and 
arms,  at  the  township  aforesaid,  in  the  county  and  within  the 
jurisdiction  aforesaid,  did  unlawfully,  wilfully,  and  maliciously 
aid,  counsel,  and  procure  the  said  S.  C.  to  commit  the  said  arson 
in  manner  and  form  aforesaid,  against  the  form  of  the  statute  in 
such   case  made  and   provided,  and  against  the   peace  of  the 

I  have  met  with  no  instance  of  an  attempt  on  the  part  of  the  crown,  after  in- 
dicting for  a  simple  larceny  and  establishing  that,  to  proceed  by  another  indict- 
ment, to  establish  the  higher  offence.  The  case  of  Rex  v.  Smith  (3  C.  &  P.  412, 
cited  in  14  Eng.  C.  Law  Rep.  374)  and  the  Com.  v.  Cunningham  (13  Mass.  246) 
are  authorities  against  such  a  practice.  And  I  am  satisfied  that  a  conviction  of 
larceny  would  be  a  good  bar  to  a  prosecution  for  burglary  and  stealing  the  same 
goods,  whatever  might  be  its  effect  upon  an  indictment  for  burglary  with  in- 
tent to  steal ;  as  to  which  see  7  S.  &  R.  491.  I  consider  the  present  case  as  not 
affected  by  those  where  the  first  indictment  was  insufficient,  and  where  a  train 
of  decisions  has  established  that  the  criminal  was  never  legally  in  jeopardy  from 
the  first  prosecution.  4  Coke,  44,  45 ;  Hawk.  b.  2,  c.  36,  s.  15  ;  1  Johns.  Rep.  77. 
There  is  no  defect  in  the  first  indictment ;  it  is  a  case  where  the  state  has 
thought  proper  to  prosecute  the  offence  in  its  mildest  form,  and  it  is  better  that 
the  residue  of  the  offence  go  unpunished,  than  by  sustaining  a  second  indict- 
ment, to  sanction  a  practice  which  might  be  rendered  an  instrument  of  oppres- 
sion to  the  citizens." 
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said  State  of  New  Jersey,  the  goyernment  and  dignity  of  the 
same." 

Which  said  indictment  is  indorsed  a  trne  bill,  and  signed  by 
D.  J.  C,  Esq.,  as  foreman,  and  by  J.  W.  M.,  Esq.,  as  prosecutor 
of  the  pleas,  &c. 

And  the  said  S.  C,  in  his  own  proper  person,  farther  saith, 
that  at  a  Court  of  Oyer  and  Terminer  and  Greneral  Gaol  Deliv- 
ery, holden  at  Morristown,  in  and  for  the  County  of  Morris,  of 
the  term  of  September,  A.  D.  one  thousand  eight  hundred  and 
thirty,  present  the  Hon.  G.  K.  D.,  justice,  and  J.  U.,  D.  T.,  J.  S., 
and  S.  C,  Esqrs.,  judges,  he,  the  said  S.  C,  together  with  C.  C. 
and  J.  V.  G.,  were  charged  on  the  above  recited  indictment  for 
arson,  and  their  plea  to  the  same  being  demanded,  they,  the  said 
S.,  C,  and  J.,  pleaded  thereto  not  guilty ;  whereupon,  the  said 
court  remanded  them  the  said  S.,  C,  and  J.  to  prison.  And  the 
said  S.,  in  his  own  proper  person,  further  saith,  that  afterwards, 
to  wit,  on  Monday,  the  fourth  day  of  October,  A.  D.  one  thousand 
eight  hundred  and  thirty,  before  the  said  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery,  and  in  the,  same  Septem- 
ber term  of  said  court,  on  motion  of  J.  W.  M.,  E^.,  prosecutor 
of  the  pleas  for  the  County  of  Morris,  the  said  court  ordered  on 
the  trial  of  the  said  S.,  C,  and  J.,  on  said  indictment  for  arson. 
Whereupon,  the  sberiff  having  returned  a  panel,  the  following 
persons  appeared  and  were  sworn,  viz.,  A.  C,  &G.  After  hear- 
ing the  testimony,  and  a  charge  from  the  court,  the  jury  re- 
tired to  consider  of  their  verdict  with  constable  S.  F.,  sworn  to 
attend  them ;  after  some  time  the  said  jury  returned  into  court 
and  said  they  had  agreed  on  the  verdict,  and  by  A.  C,  their  fore- 
man, said  they  found  the  said  S.  C.  guilty  in  manner  and  form  as 
he  stood  charged,  and  as  to  C.  C.  and  J.  V.  G.  not  guilty  in  man- 
ner and  form  as  they  stood  charged,  and  so  said  they  all,  as  by  the 
record  thereof  more  fully  and  at  large  appears,  which  said  judg- 
ment still  remains  in  full  force  and  effect,  and  not  in  the  least  re- 
versed or  made  void.(n^)  And  the  said  S.  C.  in  fact  saith,  that  he 
the  said  -S.  C.  and  the  said  S.  C.  so  indicted  and  convicted  as  last 
aforesaid,  are  one  and  the  same  person,  and  not  other  and  differ- 
ent persons,  and  that  the  wilful  and  malicious  burning  a  certain 

(n^y  It  would  be  better  to  add  here  that  this  conviction  was  lawful.     State 
17.  Salge,  2  Nev,  821. 
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dwelling-house  of  one  U.  S.  (as  in  the  indictment  for  arson  is 
mentioned,  and  on  -which  he  has  been  so  as  aforesaid  convicted) 
and  the  wilfnl  and  malicious  burning  a  certain  dwelling-house 
of  one  R.  S.,  whereby  one  J.  IL,  in  the  said  dwelling-house  then 
and  there  being,  before,  at,  and  during  the  same  burning,  was 
then  and  there,  by  reason  and  means  of  the  said  burning  so  com- 
mitted and  done  by  the  said  S.  C.  in  manner  aforesaid,  mortally 
burned  and  killed,  as  described  in  the  above  indictment  fof  mur- 
der against  him  (id  the  first  count  thereof),  are  one  and  the  same 
wilful  and  malicious  burning  of  the  dwelling-house  of  the  said 
B.  S.,  and  not  other  and  different  burnings  or  arsons. 

And  the  said  S.  C.  further  in  fact  saith,  that  the  wilful  and 
malicious  burning  a  dwelling-house  of  one  R.  S.,  of  which  he 
the  said  S.  C.  was  so  indicted  and  cqpvicted  as  aforesaid,  and 
his  contriving  and  intending  one  J.  H.,  then  being  in  a  certain 
dwelling-house  of  one  R.  S.,  in  the  township  and  county  afore- 
said, feloniously,  wilfully,  and  of  his  malice  aforethought,  to 
burn,  kill,  and  murder,  and  his  wilfully  and  maliciously  setting 
fire  to  and  burning  the  said  dwelling-house,  the  said  J.  H.  then 
and  there,  before,  at,  and  during  the  said  burning  being  in  the 
said  dwelling-house,  and  that  he,  the  said  S.  C,  in  so  setting  fire 
to  and  burning  the  said  dwelling-house  as  aforesaid,  there  and 
then  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
mortally  bum  the  body  of  the  said  J.  H.,  by  means  of  which 
said  mortally  burning  of  the  body  of  the  said  J.  H.  as  aforesaid, 
be  the  said  J.  H.  did  die, -of  which  he  is  now  indicted,  as  alleged 
in  the  second  count  of  said  indictment,  are  one  and  the  same 
wilful  and  malicious  burnings  of  the  dwelling-house  of  the  said 
R.  S.,  and  not  other  and  different  burnings  or  arsons. 

And  of  this  he  the  said  S.  C.  is  ready  to  verify ;  wherefore  he 
prays  judgment,  and  that  by  the  court  here  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  present  indictment 
specified  {here  follows  plea  of  not  guilty). 

(1155)  Replication  to  said  plea. 
And  J.  W.'  M.,  who  prosecutes  for  the  State  of  New  Jersey  in 
this  behalf,  as  to  the  said  plea  of  the  said  S.  C,  by  him  first 
above  pleaded,  saith,  that  the  same  and  the  matters  therein  con- 
tained in  manner  and  form  as  the  same  are  above  pleaded  and 
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set  forth,  are  not  sufficient  in  law  to  bar  or  preclnde  the  said 
State  from  prosecating  the  said  indictment  against  him  the  said 
8.  C,  and  that  the  said  State  is  not  bound  by.  the  law  of  the 
court  to  answer  the  same,  and  this  he  the  said  J.  W.  M.,  who 
prosecutes  as  aforesaid,  is  ready  to  verify,  wherefore, — 

For  want  of  a  sufficient  plea  in  this  behalf,  he,  the  said  J.  W. 
M.,  for  the  State  of  New  Jersey,  prays  judgment,  and  that  the 
said  S.  C.  may  be  convicted  of  the  premises  in  the  said  indict- 
ment specified. 

(1156)  Befoinder  to  said  replicaticn. 

And  the  said  S.  C.  saith,  that  bis  said  plea  by  him  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  sufficient  in  law 
to  bar  and  preclude  the  said  State  of  New  Jersey  from  prose- 
cuting the  said  indictment  against  him  the  said  S.  C,  and  the 
said  S.  C.  is  ready  to  verify  and  prove  the  same  as  the  said  court 
here  shall  direct  and  award ;  wherefore,  inasmuch  as  the  said  J. 
W.  M.,  who  prosecutes  for  the  said  State  of  New  Jersey,  hath 
not  answered  the  said  plea,  nor  hitherto  in  any  manner  denied 
the  same,  the  said  S.  C.  prays  judgrhent,  and  that  by  the  court 
here  he  may  be  dismissed  and  discharged  from  the  said  premises 
in  the  said  indictment  specified. 

(1157)  Plea  of  once  in  jeopardy. {r?) 

That  on  the  said  indictment  at  the  said  Court  of  Oyer  and 
Terminer  and  General  Gaol  Delivery,  on  Thursday,  the  twelftii 
of  April  aforesaid,  the  said  defendant  in  due  form  of  law  was 
arraigned  and  pleaded  not  guilty  of  the  premises  contained  in  the 
said  indictment,  and  for  his  trial  put  himself  upon  God  and  his 
country,  and  was  by  the  said  commonwealth  in  due  form  of  law 
placed  on  his  trial  before  a  jury  of  the  said  country.  And  the 
said  J.  C.  further  says,  that  on  the  twenty^first,  twenty- second, 
and  twenty-third  days  of  April  aforesaid,  the  witnesses  were  ex- 
amined in  due  form  of  law  before  the  said  court  and  jury,  as  well 
on  behalf  of  the  said  commonwealth  as  him  the  said  defendant; 
that  the  counsel  for  the  commonweallh  and  the  defendant  then 
addressed  the  court  and  jury  in  due  form  of  law ;  that  on  the 
(n«)  See  generally  Wh.  C.  L.  §  578,  &c. 
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evening  of  the^  twenty-third  of  April  aforesaid  the  court  charged 
the  jury  relative  to  the  preniises  contained  in  the  said  indictment 
as -set  forth,  and  that  the  said  jury  then  according  to  law  retired 
to  deliberate  on  their  verdict ;  that  on  Monday,  the  twenty-fifth 
day  of  April  aforesaid,  at  ten  o'clock  in  the  forenoon  of  that 
day,  the  said  jury  came  into  the  said  court  and  answered  to 
their  names,  and  declared  that  they  had  not  agreed  upon  their 
verdict,  and  that  they  did  not  think  they  were  likely  to  agree 
upon  their  verdict;  that  two  of  the  jury,  viz.,  E.  P.  and  A.  H., 
then  and  there  stated  that  they  were  unwell,  and  one  of  the  jury, 
viz.,  E.  F.,  then  and  there  declared  that  if  he  were  much  longer 
confined  in  his  present  state  of  privation  his  life  would  be  endan- 
gered ;  that  one  of  the  jury,  E.  P.,  being  duly  sworn  before  the 
said  court,  declared  that  he  was  seventy-six  years  of  age,  that 
the  health  of  him  the  said  E.  P.  was  greatly  impaired  by  an 
attack  of  illness  from  which  he  the  said  E.  P.  had  only  been 
relieved  about  a  month,  that  he  the  said  E.  P.,  from  his  peculiar 
state  of  privation  and  suffering,  was  so  ill  and  feeble  that  he 
could  not  walk  into  court  without  assistance,  and  that  he  the 
said  E.  F.  firmly  believed  that  if  he  should  be  compelled  lo  con- 
tinue on  the  said  jury  any  further  length  of  time  under  his  then 
state  of  privation  and  restriction,  the  life  of  him  the  said  E.  P. 
would  be  in  danger.  And  A.  H.,  another  of  the  said  jury,  being 
duly  affirmed  according  to  law,  declared  that  he  was  then  quite 
ill,  that  he  had  been  confined  all  the  month  of  December  then 
next  preceding  with  bilious  fever;  that  the  effects  of  this  attack 
still  left  his  frame  debilitated,  and  that  he  firmly  believed  that 
his  health  would  be  in  danger  by  being  kept  longer  on  the  jury 
under  his  then  state  of  privation  and  restriction,  as  ordered  by 
the  court ;  that  the.  jury  were  then  ordered  by  the  court  to  with-. 
draw  to  their  room  where  they  had  been  deliberating,  and  Dr. 
J.  K.,  a  physician  of  great  respectability,  was  then  and  there 
directed  by  the  court  to  visit  the  said  jurors  who  alleged  that 
they  were  sick ;  that  the  said  Dr.  J.  K.  did  so  visit  the  jurors  in 
their  room,  in  the  absence  of  the  defendant  and  his  counsel,  and 
without  their  consent,  and  returned  to  the  said  court,  and  being 
then  for  the  first  time  sworn,  did  depose  that  he  had  attended 
the  said  E.  P.  about  a  month  previous  to  the  said  time,  the  said 
E.  P.  having  then  a  disease  of  the  brain,  and  that  the  life  of  the 
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said  E.  F.  would,  in  the  opinion  of  the  said  J.,K.,  be  endan- 
gered by  a  continuance  of  his  present  state  of  privation  and 
restriction,  as  it  might  produce  a  return  of  the  disease.  And  the 
said  Dr.  J.  K.  then  and  there  further  deposed,  as  his  opinion  to 
the  said  court,  that  the  life  of  the  said  A.  H.  was  not  in  imme- 
diate danger,  but  that  he  was  ill,  and  that  his  health  would  be 
endangered  if  he  continued  to  remain  in  his  present  state  of 
privation  and  restriction.  And  the  said  J.  C.  further  says,  that 
at  half  past  twelve  o'clock  in  the  afternoon  of  the  same  day,  the 
said  coart  ordered  the  said  jury  to  be  brought  into  court,  and 
the  said  jury  being  then  and  there  asked  if  they  had  agreed  upon 
their  verdict,  answered  that  they  had  not.  And  the  said  coort 
then  and  there,  without  and  against  the  consent  of  the  said  J.  C, 
ordered  the  said  jury  to  be  dismissed,  the  said  court  declaring, 
then  and  there,  their  opinion  that  a  case  of  necessity  for  the  dis- 
charge of  the  said  jury,  as  contemplated  by  the  Supreme  Court 
of  this  commonwealth,  in  the  case  of  The  Commonwealth  v. 
CboA,  had  been  made  to  appear.  And  the  said  J.  C.  further 
says,  that  during  all  this  time,  viz.,  from  Saturday,  the  twenty- 
third  of  April,  from  half  past  ten  o'clock  in  the  evening  of  that 
day,  until  Monday,  the  twenty-fifth  day  of  April,  at  half  past 
twelve  o'clock  in  the  afternoon  of  that  day,  the  said  jury  were 
kept  by  order  of  the  said  court  without  meat  or  drink,  but  had 
the  use  of  fire  and  candles,  and  that  during  the  trial  the  said 
jury  were  allowed  to  eat  and  drink*  And  the  said  J.  C.  further 
says,  that  after  the  said  jury  bad  been  without  meat  or  drink  for 
the  space  of  twenty-four  hours,  the  said  court  then  and  there, 
after  asking  the  consent  of  the  commonwealth  and  the  defend- 
ant, authorized  the  said  jury  to  take  some  refireshment,  if  a 
majority  of  the  said  jury  would  agree  to  the  same ;  but  that  a 
majority  of  the  jury  would  not  agree  to  the  taking  of  such  re- 
freshment at  that  time,  until  the  verdict  was  agreed  upon ;  after 
which  declaration  the  court  refused  to  grant  permission  to  any 
one  of  the  said  jury  to  take  any  food  or  refreshment  whatever. 
And  the  said  J.  C.  further  says,  that  during  the  time  of  the  pri- 
vations and  restrictions  of  the  said  jury,  the  said  defendant 
prayed  the  said  court  that  the  said  jury  or  any  of  them  might 
take  food  and  refreshments ;  and  after  the  declaration  of  the  said 
jurors  that  they  were  sick,  the  said  defendant  then  prayed  that 
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the  said  sick  jurors  might  be  allowed  food  and  refreshment.  All 
which  said  praying  of  the  said  defendant  the  said  court  then  and 
there  refused.  And  the  said  J.  C.  further  says,  that  he  the  said 
J.  C.  now  here  pleading,  and  the  said  J.  C.  in  the  said  indictment 
last  mentioned,  is  the  same  identical  person,  &c.((?) 

(1158)  Plea  ihat'six  of  the  grand  jurors  by  whom  die  hill  was  founds 
were  not  duly  qualified.{p) 

That  J.  N.  C,  R.  M.  C.  S.,  H.  B.,  J.  R,  T.  J.  R,  and  J.  B., 
six  of  the  grand  jurors  by  whom  the  said  indictment  was  found 
and  returned  into  the  said  court,  at  the  said.  April  term  thereof, 
were  not  all  of  them  the  above  named  six  grand  jurors,  nor  any 
one  of  them,  at  the  time  they  so  acted  and  at  the  time  the  said 
indictment  was  found  and  returned,  duly  and  legally  qualified 
to  act  as  such  grand  jurors ;  in  this,  they  the  said  six  grand 
jurors,  nor  any  one  of  them,  had  not  then  and  there  been  drawn 
by  the  clerk  and  sheriff  of  the  County  of  Warren  aforesaid, 
either  at  a  regular  term  of  the  said  Circuit  Court  (next  preceding 
the  said  April  term  of  the  said  Circuit  Court),  there  in  open 
court,  or  by  the  said  clerk  and  sheriff  and  in  the  presence  of  the 
judge  of  probate  of  the  County  of  Warren  aforesaid,  sixty  days 
next  before  the  said  April  term  of  the  said  Circuit  Court  of  the 
County  of  Warren  aforesaid,  as  jurors  liable  to  serve  out  for  the 
first  week  of  the  aforesaid  Circuit  Court,  at  the  said  April  term 
thereof,  then  and  there  from  u  list  of  the  names  of  all  the  free- 
holders (being  citizens  of  the  United  States),  and  householders 
of  the  County  of  Warren  aforesaid,  as  liable  to  serve  as  jurors 
in  the  Circuit  Court  of  the  County  of  Warren  aforesaid,  as  re- 

(a)  The  authorities  bearing  on  this  species  of  plea  are  collected  in  Wh.  C.  L. 
§§  573>94,  et  seq. ;  and  it  was  there  shown  that  while  the  federal  courts  and  the 
courts  of  Massachusetts,  New  York,  Mississippi,  and  Kentucky,  held  that  the  dis;- 
charge  of  a  jury  in  a  previous  trial  for  a  capital  offence  was  no  bar  to  subsequent 
proceedings,  the  courts  of  Pennsylvania,  North  Carolina,  Tennessee,  and  per- 
haps of  Alabama,  maintained  the  doctrine  that  where  a  prisoner  in  such  case 
was  once  on  trial  he  was  in  jeopardy  within  the  meaning  of  the  Constitution, 
and  could  not  be  retried. 

The  arguments  in  favor  of  the  position  assumed  in  the  latter  cases  treated, 
are  powerfully  expressed  by  Gibson,  C.  J.,  in  Com.  v.  Clue,  3  Rawle,  498,  the  case 
from  which  the  indictment  in  the  text  is  taken. 

(p)  See  State  v.  Rawlins,  8  Sm.  &  Marshall,  600;  and  see  Wh.  C.  L.  §  468. 
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turned  either  in  term  time  of  the  said  Circnit.  Coart  or  to  the 
clerk  thereof  at  his  office  in  vacation,  by  the  assessor  of  taxes 
of  the  County  of  Warren  aforesaid ;  nor  were  all  of  them  the 
above  named  six  grand  jurors,  nor  was  any  one  of  them,  then 
and  there  summoned  as  personi?  liable  to  serve  as  jurors  for 
the  first  week  of  the  said  April  term  of  the  said  Circuit  Court 
of  Warren  County  aforesaid,  then  and  there,  by  virtue  of  a 
special  writ  of  venire  facias  then  and  there  awarded  by  the  said 
Circuit  Court  at  the  said  April  term  thereof,  directing  the  said 
sheriff  of  the  said  County  of  Warren  to  summon  persons  there 
liable  to  serve  as  jurors  at  the  said  April  term  of  the  said  Cir- 
cuit Court,  for  the  first  week  thereof;  nor  were  all  or  any  of  the 
above  named  six  grand  jurors  tljen  and  there  summoned  as  tales 
jurors  by  the  said  sheriif,  as  liable  to  serve  as  such  jurors  for 
the  first  week  of  the  said  term  of  said  court,  then  and  there 
by  virtue  of  an  order  of  said  court ;  nor  had  all  and  every  ooe 
of  the  jurors  of  the  regular  panel  of  the  jurors  summoned  and 
in  attendance  at  the  said  term  of  the  said  court  for  the  first 
week  thereof,  afTailed  in  their  attendance  at  the  said  April  term 
of  said  court  for  the  first  week  thereof;  nor  had  the  regular 
panel  of  the  juiors  summoned  and  in  attendance  upon  the  said 
court  at  the  said  term  thereof,  as  liable  to  serve  as  jurors  for 
the  first  week,  been  gone  through  with,  then  and  there  to  con- 
stitute a  grand  jury  to  serve  at  the  said  term  of  said  court,  by 
lot,  when  the  names  of  the  said  six  grand  jurors  above  men- 
tioned were  drawn,  by  lot,  to  serve  as  grand  jurors  for  the  said 
term  of  said  Circuit  Court ;  nor  were  all  the  above  named  six 
grand  jurors,  nor  any  one  of  them,  summoned  by  the  sheriff  of 
said  county  from  the  bystanders,  then  and  there  to  serve  as  jurors 
for  the  first  week  of  this  said  term  of  said  court  {Conclude 
as  antej  ^c.) 

(1159)  Plea  that  goods  which  defendant  was  charged  with  rescuing 
from  the  if  her  iffy  who  had  seized  them  under  an  execution 
against  a  third  party ^  were  infact^  at  the  time^  the  property 
of  and  in  the  possession  of  the  defendant,{q) 

And  now  said  A.  K.,  protesting  that  he  is  not  guilty  of  the 
premises  charged  in  said  indictment,  and    reserving  a  right  to 
{q)  This  plea  was  sustained  by  the  Supreme  Court  of  Massachusetts  la  Com. 
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waive  this  plea  and  plead  anew  at  the  court  above,  denoands 
jadgment  of  said  indictment,  and  all  and  every  part  thereof,  and 

V.  Kennard,  8  Pick.  133,  as  a  bar  to  an  indictment  which  is  given  ante,  875, 
charging  the  defendant  with  rescuing  goods  from  the  sheriflTs  custody.  "  The 
question,"  said  Parker,  C.  J.,  "  is  reduced  to  this,  whether  the  owner  of  goods 
which  are  in  his  actual  possession  may  not  lawfully  defend  his  possession  of 
them  against  a  seizure  or  an  attachment  by  an  officer,  who  comes  to  take  them 
on  a  precept  against  another  person  who  has  no  right  or  interest  in  the  goods. 

"  Certainly  the  officer  in  such  case  would  be  trespasser,  for  he  does  not  act 
under  any  precept  against  such  owners,  nor  is  he  commanded  to  take  their 
goods.  Actions  of  trespass  against  officers  thus  transgressing,  are  among  the 
most  common  actions  in  our  courts,  and  they  depend  upon  the  same  principle 
as  actions  of  assault  and  battery^  or  false  imprisonment,  by  one  who  is  arrested 
on  a  writ  or  warrant  against  another  person.  In  such  case  there  is  no  authority 
for  the  arrest,  and  the  person  making  it,  whether  by  mistake  or  design,  is  a  mere 
trespasser.  And  the  same  facts  which  would  sustain  an  action  of  trespass  by 
the  person  arrested,  will  justify  any  resistance  which  may  be  necessary  to  de- 
fend his  personal  liberty,  short  of  injurious  violence  to  the  officer. 

"  We  cannot  distinguish  between  an  officer  who  assumes  to  act  under  a  void 
precept,  and  a  stranger  who  should  do  the  same  act  without  any  precept ;  for  a 
command  to  arrest  the  person  or  seize  the  goods  of  B.  is  no  authority  against 
the  person  or  goods  of  A.  And  an  officer  without  a  precept  is  no  officer  in  the 
particular  case  in  which  he  so  undertakes  to  act  The  officer  must  judge  at  his 
peril  in  regard  to  the  person  against  whom  he  is  commanded  to  act  This  is 
said  to  t)c  hard,  but  it  is  a  hardship  resulting  from  the  voluntary  assumption  of 
a  hazardous  office,  and  considering  that  in  all  cases  of  doubt  the  officer  may 
require  indemnity  before  he  executes  his  precept,  the  hardship  is  imaginary. 
Marshall  t\  Hosmer,  4  Mass.  R.  63;  Bond  v.  Ward,  7  Mass.  R.  123. 

**  It  is  said  that  the  owner  of  goods  seized  or  attached  on  a  precept  against 
another,  has  legal  remedies  by  action  of  replevin,  trover,  or  trespass,  and  there- 
fore ought  not  to  be  allowed  to  protect  his  goods  with  a  strong  hand,  for  this 
power  may  be  abused  so  as  to  recover  the  property  of  the  debtor,  and  so  the 
creditor  may  be  disabled  from  obtaining  satisfaction.  Such  a  mischief  may 
happen ;  but  it  is  not  a  fair  argument  against  the  existence  of  a  right,  that  it 
may  be  abused.  If  the  right  did  not  exist,  great  abuses  might  come  from  the 
power  in  officers  to  takQ  any  person's  property  upon  suspicion  or  suggestion  that 
it  belongs  to  the  debtor,  and  the  owner  might  be  driven  to  a  replevin,  in  which 
he  must  give  bond  with  surety,  or  to  his  action  for  damages,  in  which  the  ex- 
pense may  consume  the  value  of  the  property. 

"  But  it  is  again  said,  that  the  rule  sought  to  be  established  by  the  defence 
will  deprive  creditors  of  the  power  of  trying  the  question  of  property  in  cases 
where  there  may  be  grounds  to  believe  that  it  is  covered  by  the  person  in 
possession  claiming  to  be  the  owner.  But  the  creditor  is  not  without  a  legal 
remedy.  He  may  have  an  action  on  the  case  for  interrupting  unlawfully  his 
attachment  The  officer  may  have  an  action  of  trespass  if  the  goods  are  taken 
out  of  his  possession.    And  the  trustee  process  will  compel  the  possessor  to 
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for  plea  says,  as  to  the  force  and  arms  and  whatever  is  against 
the  peace  in  said  first  and  second  codnts  in  said  indictment 
mentioned,  and  the  woanding  therein  supposed  to  be  done,  he  is 
not  guilty  thereof  in  manner  and  form  as  he  is  charged  therewith 
in  said  indictment,  and  of  this  he  puts  himself  upon  the  country. 
And  as  to  the  residue  of  the  offences  charged  in  said  indictment, 
and  as  to  the  assaulting,  beating,  bruising,  evil  treating,  and 
forcibly  and  with  a  strong  hand  depriving  of  the  care,  custody, 
and  keeping  and  possession  of  goods  and  chattels,  the  said  E. 
says  that  said  commonwealth  ought  not  to  prosecute  and  charge 
him  therefor,  because  he  says  that  said  D.  D.  B.,  in  said  indict- 
ment mentioned,  and  one  S.  F.  C,  before  and  on  the  said  second 
day  of  October  last,  and  at  the  time  when  said  offence  is  sup- 
posed to  have  been  committed,  were  lawfully  possessed  of  a 
certain  shop  in  Congress  Street,  in  said  Boston,  and  of  certain 
goods  and  chattels  then  and  there  in  said  shop,  being  the  same 
goods  and  chattels  in  said  second  count  in  said  indictment  men- 
tioned, which  said  goods  and  chattels  were  then  and  there  the 

make  full  disclosure  of  his  right  to  hold.  And  besides  all  this,  the  party  is 
liable  to  indictment,  and  if  he  fails  in  making  out  his  right  strictly,  will  in  car  a 
serere  penalty.  • 

"  It  will  be  recollected  that  this  is  a  criminal  prosecution  against  persons  who 
were  in  actual  possession  of  the  goods,  being  the  acknowledged  owners,  or  their 
servants  to  whose  care  they  were  committed;  that  they  did  nothing  more  than 
defend  with  no  more  than  necessary  force  their  possession.  This  decision, 
therefore,  will  form  no  precedent  for  cases  which  may  be  difierendy  circum- 
stanced. Mooncy  v.  Leach,  I  W.  Bl.  555 ;  Ackworth  v.  Kemp,  1  DougL  40 ; 
Sanderson  v.  Baker,  2  W.  Bl.  832. 

*^  We  have  had  no  authorities  cited  on  the  part  of  the  commonwealth  which 
have  any  tendency  to  show  that  the  owner  and  possessor  of  goods  may  not 
defend  them  against  an  officer  who  comes  to  seize  them  as  another  person's. 
That  a  man  may  defend  his  person,  his  lands,  or  goods,  against  the  intrusion  or 
invasion  of  those  who  have  no  lawful  authority  over  them,  would  seem  entirely 
unquestionable.  If  the  officer  believes  the  possession  is  only  colorable,  and  the 
claim  of  property  fraudulent,  if  backed  by  the  creditor's  orders,  or  secured  by 
bond  of  indemnity,  he  will  take  care  to  be  so  attended  as  to  be  protected  against 
insult  in  the  execution  of  his  precept. 

*^  There  are  cases  which  show  that  if  an  officer  having  a  precept  against  a 
person  privileged  from  arrest,  shall  arrest  him,  he  will  not  be  a  trespasser.  But 
in  such  case  he  is  commanded  to  arrest  the  particular  person,  and  is  supposed 
to  know  nothing  of  the  privilege ;  the  party  therefore  shall  be  held  to  apply  for 
his  discharge  to  the  court  having  jurisdiction  of  the  matter." 
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proper  goods  and  chattels  of  said  B.  and  C,  and  being  so  pos- 
sessed and  seised  thereof,  the  said  T.  I.  S.,  just  before  the  said 
time,  when,  &c.,  to  wit,  on  said  second  day  of  October,  was  un- 
lawfully in  said  shop,  and  with  force  and  arms  making  a  great 
noise  and  disturbance,  and  at  said  time,  when,  &c.,  stayed  and 
continued  therein  making  such  noise  and  disturbance,  without 
leave  or  license,  and  against  the  will  of  said  B.  and  C,  and  then 
and  there,  with  force  and  arms,  and  with  a  strong  hand,  kept  said 

B.  and  C.  out  of  possession  of  said  shop  and  of  said  goods  and 
chattels,  and  then  and  there,  and  during  a  long  time,  disturbed 
said  B.  and  C.  in  the  use  and  enjoyment  of  said  shop  and  of 
said  goods  and  chattels,  and  greatly  annoyed  said  B.  and  C. 
in  the  peaceable  possession  and  enjoyment  of  said  shop  and 
of  said  goods  and  chattels,  and  thereupon  the  said  B.  then  and 
there  requested  said  8.  to  cease  from  making  his  said  noise 
and  disturbance,  and  to  go  and  depart  from  said  shop,  and  to 
give  up  and  relinquish  said  goods  and  chattels  to  said  B.  and 

C,  the  lawful  owners  thereof,  which  said  S.  then  and  there  re- 
fused to  do.  Whereupon  the  said  B.  did  specially  pray  and 
request  said  K.  to  aid  and  assist  him  the  said  B.  in  the  de- 
fence of  the  possession  of  said  shop  and  of  said  goods  and 
chattels;  and  thereupon  said  B.  and  K.,  in  defence  of  said 
possession  of  said  shop  and  of  said  goods  and  chattels,  gently 
laid  their  hands  upon  said  S.  in  order  to  remove  him  from  said 
shop,  and  did  then  and  there  remove  said  S.  from  said  shop 
and  from  said  goods  and  chattels,  as  they  lawfully  might  do 
for  the  cause  aforesaid,  doing  the  said  S.  no  unnecessary  harm 
or  injury ;  all  which  are  the  same  assaulting,  beating,  bruising, 
and  evil  treating,  and  with  force  and  a  strong  hand  depriv- 
ing said  S.  of  the  care,  custody,  and  possession  of  said  goods 
and  chattels  in  said  first  and  second  counts  mentioned,  and 
therein  supposed  to  be  done;  and  this  said  K.  is  ready  to  verify  ; 
wherefore  he  prays  judgment  of  said  indictment,  whether  said 
commonwealth  ought  or  can  prosecute  him  for  the  premises,  and 
that  he  may  be  discharged  thereof  without  day.  A.  E. 

(1160)  BepKcaiion. 

And  now  J.  T.  A.,  the  attorney  of  said  commonwealth,  here 
in  court  agrees  to  the  above  reservation  as  to  so  much  of  said 
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plea  as  that  whereof  the  said  A.  puts  himself  on  the  country, 
for  the  commonwealth  doth  the  like. .  And  so  to  the  rest  and 
residue  of  said  plea,  he  says,  that  the  said  commonwealth  ought 
not,  by  reason  of  anything  therein  contained,  to  be  precluded 
from  prosecuting  the  said  A.  for  the  several  matters  and  things 
in  said  indictment  charged  upon  him ;  because  he  says  that  at 
the  time  in  said  indictment  alleged,  he  the  said  A.  committed 
the  several  assaults,  batteries,  and  trespasses  in  said  indictment 
set  forth,  of  his  own  wrong,  and  without  any  such  cause  as  be 
hath  in  pleading  alleged ;  and  this  he  prays  may  be  inquired  of  by 
the  country.  J.  T.  A.,  Attorney,  &c 

And  the  said  K.  doth  the  like.  A.  K. 
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JOINDER  IN  DEMUBBBR.  (1162) 


CHAPTER  II. 

DEMURREK.(a) 

(1161)  Demurrer  to  an  indictment  or  information. 

(1162)  Joinder  to  same. 

(1168)  Demurrer  to  a  plea  in  bar. 

(1164)  Joinder  to  same. 

(1165)  Demurrer  to  plea  of  autrefois  acquit, 

(1166)  Joinder  in  demurrer  to  same. 

(1161)  Demurrer  to  an  indictment  or  information.(r) 

And  the  said  J.  S.,  in  his  own  proper  person,  cometh  into 
court  here,  and  having  heard  the  said  indictment  [or  information) 
read,  says,  that  the  said  indictment  (or  information)  and  the  mat- 
ters therein  contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  not  sufficient  in  law,  and  that  he  the 
said  J.  S.  is  not  bound  by  the  law  of  the  land  to  answer  the 
same ;  and  this  he  is  ready  to  verify ;  wherefore,  for  want  of  a 
sufficient  indictment  (or  information)  in  this  behalf,  the  said  J. 
S.  prays  judgment,  and  that  by  the  court  he  may  be  dismissed 
and  discharged  from  the  said  premises  in  the  said  indictment  (or 
information)  specified. 

(1162)  Joinder  to  9ame.(%) 

And  J.  N.,  who  prosecutes  for  the  said  state  in  this  behalf,  says^ 
that  the  said  indictment,  and  the  matters  therein  contained,  in 
manner  and  form  as  the  same  are  above  stated  and  set  forth,  are 
sufficient  in  law  to  compel  the  said  J.  S.  to  answer  the  same  ; 
and  the  said  J.  N.,  who  prosecutes  as  aforesaid,  is  ready  to  verify 
and  prove  the  same,  as  the  court  here  ghall  direct  and  award  ; 
wherefore,  inasmuch  as  the  said  J.  S.  hath  not  answered  to  the 
said  indictment,  nor  hitherto  in  any  manner  denied  the  same, 
the  said  J.  N.  who  prosecutes  as  aforesaid,  prays  judgment,  and 

(a)  See  Wh.  C.  L.  §  525,  &c.    •    ^ 

(r)  Arch.  C.  P.  102.     See  Wh.  C.  L.  §  525.  («)  Arch.  C.  P.  108. 
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that  the  said  J.  S.  may  be  convicted  of  the  premises  in  the  said 
indictment  specified. 

( The  like  form,  mutatis  mutandis,  may  be  adopted  in  the  case  of 
informations.) 

(1163)  Demurrer  to  a  plea  in  bar.{t) 

And  J.  N.,  who  prosecutes  for  the  said  state  in  this  behalf,  as 
to  the  said  plea  of  the  said  J.  S.,  by  him  above  pleaded,  says  that 
the  same,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  not  safficient  in 
law  to  bar  or  preclude  the  said  state  from  prosecuting  the  said 
indictment  against  him  the  said  J.  S. ;  and  that  the  said  state  is 
not  bound  by  the  law  of  the  land  to  answer  the  same  ;  and  this 
he  the  said  J.  N.,  who  prosecutes  as  aforesaid,  is  ready  to  verify; 
wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he  the  said 
J.  N.  for  the  said  state  prays  judgment,  and  that  the  said  J.  S. 
may  be  convicted  of  the  premises  in  the  said  indictment  specified. 

(1164)  Joinder  to  8ame,{u) 

And  the  said  J.  S.  says,  that  his  said  plea  by  him  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  sufficient  in  lav 
to  bar  and  preclude  the  said  state  from  prosecuting  the  said  indic^ 
ment  against  him  the  said  J.  S. ;  and  the  said  J.  S.  is  ready  to 
verify  and  prove  the  same,  as  the  said  court  here  shall  direct  and 
award ;  wherefore,  inasmuch  as  the  said  J.  N.,  for  the  said  state, 
hath  not  answered  the  said  plea,  nor  hitherto  in  any  manner  de- 
nied the.  same,  the.  said  J.  S.  prays  judgment,  and  that  by  the 
court  here  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  specified. 

(0  Arch.  C.  P.  103.     See  Wh.  C.  L.  §  525. 

A  demurrer  to  a  plea  in  abatement  is  in  the  Bame  form,  except  that  it  con- 
cludes with  praying  <*  judgment,  and  that  the  said  indictment  may  be  adjudged 
good,  and  that  the  said  J.  S.  may  further  answer  thereto,"  &c. 

(u)  Arch.  C.  P.  103. 

The  joinder  is  the  same  if  the  demurrer  be  to  a  plea  in  abatement,  except 
that  it  concludes  with  praying  "judgment,  and  that  die  said  indictment  may  be 
quashed,"  &c. 
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(1165)  Demurrer  to  plea  of.  autrefois  acquit{v) 
And  J.  K.,  who  prosecutes  for  the  said  state  in  this  behalf, 
Cometh  and  saith,  that  for  and  notwithstanding  anything  in  the 
said  plea  of  the  said  J.  A.  and  X  V.,  by  them  above  pleaded,  the 
said'  (state)  ought  further  to  prosecute  them  the  said  J.  A.  and  J. 
v.,  by  reason  of  the  premises  in  the  said  indictment  to  which 
the  said  plea  is  above  pleaded,  mentioned ;  because  he  saith  that 
the  said  plea,  and  the  matters  therein  contained,  are  not  sufficient 
in  law  to  bar  the  said  state  from  further  prosecuting  them  the 
said  J.  A.  and  J.  V.,  by  reason  of  the  premises  in  the  said  in- 
dictment to  which  the  said  plea  is  above  pleaded,  mentioned ; 
and  this  the  said  T.  S.  is  ready  to  verify ;  wherefore  he  prays 
judgment,  that  the  said  state  may  further  prosecute  them  the  said 
J.  A.  and  J.  V.,  by  reason  of  the  premises  in  the  said  indictment 
to  which  the  said  plea  is  above  pleaded,  mentioned ;  and  that  the 
said  J.  A.  and  J.  V.  may  answer  over  to  the  same  indictment. 

(1166)  Joinder  in  demurrer  to  same. 

And  the  said  J.  V.  and  J.  A.  being  now  here  as  aforesaid,  in 
their  proper  persons,  under  the  custody  of  the  said  sheriff  of  the 
County  of  Middlesex,  say,  that  the  said  plea  of  them  the  said  J. 
V.  and  J.  A.  in  form  aforesaid  above  pleaded,  and  the  matter 
therein  contained,  are  sufficient  in  law  to  bar  the  said  state  from 
further  proscuting  them  the  said  J.  V.  and  J.  A.,  by  reason  of  the 
premises  in  the  said,  indictment  to  which  the  said  plea  is  above 
pleaded,  mentioned ;  and  this  they  are  ready  to  verify,  &c. ; 
wherefore  as  before,  they  pray  judgment,  and  that  the  said  state 
may  be  barred  from  further  prosecuting,  by  reason  of  the  prem- 
ises mentioned  in  the  said  indictment;  to  which  the  said  plea  of 
them  the  said  J.  V.  and  J.  A.  is  above  pleaded;  and  that  they 
may  be  dismissed  this  court  without  day,  &c. 

(0  See  Stark.  C.  P.  474  ;  Wh.  C.  L.  §  668-72. 
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[tHS  FIOUBBa  Ul  THIS  ZNDBX  RBFBB  TO  THE  FORMS.] 

ABATEMENT, 

form  of  pleas  of,  1141,  et  seq. 
ABDUCTION, 

under  New  York  Rev.  Sts.  vol.  2,  p.  653,  §  25,  200. 

Of  a  white  person,  under  Ohio  Stat  p.  51,  §  14,  201. 

Attempt  to  carry  a  white  person  out  of  the  State,  under  Ohio 

statute,  p.  51,  §  14,  202. 
Kidnapping.     Attempt  to  carry  off  a  black  person,  under  Ohio 
statute,  p.  51,  §  15,  203. 
ABORTION. 

Production  of  abortion  at  common  law.  First  count  By  as- 
sault and  thrusting  an  instrument  in  the  prosecutor's  womb, 
she  being  ^  big,  quick,  and  pregnant,"  204. 

Second  count,  averring  prosecutrix  to  be  ''big  and  preg- 
nant," 205. 
Third  count,  merely  averring  pregnancy  in  same,  206. 
Assault  on  a  woman  with  quick  child,  so  that  the  child  was 

brought  forth  dead.     (At  common  law),  207. 
Against  A.,  the  principal,  for  producing  an  abortion  by  using  an 
instrument  on  the  person  of  a  third  party,  and  B.,  an  accessary 
before  the  fact,  under  the  English  statute,  208. 
Administering  a  potion  at  common  law  with  intent  to  produce 

abortion,  209. 
Producing  abortion  in  New  York,  2  Rev.  Sts.  550,  551,  §  9,  2d 

ed.  210. 
Same  in  Massachusetts  under  Stat  1845,  ch.  27,  210^. 
Administering  medicine  under  the  Indiana  statute,  with  intent  to 

produce  abortion,  211. 
Attempt  to  produce  abortion  by  administering  a  drug,  under  Ohio 

statute,  212. 
Conspiracies  to  commit  abortion,  629. 
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ABUSING  JUSTICE, 

in  discharge  of  duties,  indictmeDt  for,  9  GO. 
ACCESSARIES, 

general  requisites  of  indictments,  against,  97,  note. 
Time  of  trial  and  venire  of,  97,  note. 
Accessaries  before  the  fact,  who,  97,  note. 
Accessaries  after  the  fact,  97,  note. 
Principals  in  first  and  second  degrees,  97,  note. 
Bidieiments: 

Against  accessary  before  the  fact,  together  with  the  principal,  97. 
Against  an  accessary  before  the  fact,  the  principal  being  con- 
victed, 98. 
Against  an  accessary  after  the  fact  with  the  principal,  99. 
Against  an  accessary  after  the  fact,  the  principal  being  convicted, 

100. 
Against  an  accessary  before  the  fact  generally  in  Massachusetts, 

101. 
Indictment  against  an  accessary  before  the  fact,  in  murder,  at 

common  law,  102.  ' 

Against  accessaries  before  the  fact  in  Massachusetts,  103. 
Against  an  accessary  for  harboring  a  principal  felon  in  murder, 

104. 
Against  an  accessary  to  a  burglary,  after  the  fact,  105. 
Against  principal  and  accessaries  before  the  fact,  in  burglary, 

106. 
Against  accessary  before  the  fact  to  suicide.    First  count,  against 

suicide  as  principal  in  the  first  degree,  and  against  party  aidr 

ing  him  as  accessary  before  the  fact,  107. 

Second  count,  against  defendant  for  murdering  suicide,  108. 
Against  a  defendant  in  murder  who  is  an  accessary  before  the 

fact  in  one  county  to  a  murder  committed  in  another,  109. 
Larceny.     Against  principal  and  accessary  before  the  fact.  111. 
Against  accessary  for  receiving  stolen  goods,  112. 
Agmnst  accessary  for  receiving  the  principal  felon,  113. 
[For  other  forms  of  indictments  against  accessaries  in  homicide, 

see  post,  132, 156,  &c.] 
ACQUIT.  (See  Autbefois  Acquit.) 

ADDITION, 

how  to  be  set  forth,  2,  note. 
Plea  that  the  defendant  has  none,  1141,  &c 
Flea  that  the  defendant  has  a  wrong  one,  1144. 
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ADULTERATED  FOOD, 

selling,  760^. 
ADULTERY, 

requisites  of  indictment,  995,  note. 

Indictment  for,  99*5,  et  seq. 
AFFIRMATIONS, 

of  grand  jury,  how  averred,  12,  note. 
AFFRAY, 

at  common  law,  indictment  for,  850. 
ALABAMA, 

commencement  and  conclusion  of  indictment,  65,  66, 67. 
Jndi'ettnents  in : 

Against  principal  in  first  and  second  degree  for  mayhem  in  biting 
off  an  ear,  195. 

Maliciously  breaking  prosecutor's  arm  with  intent  to  maim  him, 
197. 

Playing  at  cards,  754. 

Keeping  a  gamin?  table,  755. 

Against  overseer  lor  refusing  to  repair  road,  791. 

Violation  of  license  laws,  817. 
AMBASSADOR, 

offences  against  (See  Fobeigk  Minister.) 

APPRENTICE, 

killing  by  hard  treatment,  162,  &c. 

Abuse  of,  indictment  against  master  for,  914-15. 
ARKANSAS, 

commencement  and  conclusion  of  indictment  in,  94,  95,  96. 
ARMED, 

going,  to  terror  of  people,  &c.,  866,  &c, 
ARSENAL  OF  U.  S., 

breach  of  peace  in,  indictment  for,  857. 
ARSON, 

general  frame  of  indictment  at  common  law,  389. 

Requisites  of  indictment  for,  389,  note. 
Jhdietments : 

Burning  unfinished  dwelling-house,  under  Mass.  Rev.  Sts.  ch. 
126,  §  5,  390. 

Setting  fire  to  a  building,  whereby  a  dwelling-house  was  burnt  in 
the  night-time.    Mass.  Stat.  1852,  ch.  258,  §  3,  391. 

Burning  a  dwelling-house  in  the  day-time.    Rev.  Sts.  of  Mass. 
ch.  126,  §  2,  392. 

Setting  fire  to  a  building  adjoining  a  dwelling-house  in  the  day- 
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AR80N.  —  Chntinued. 

time,  whereby  a  dwelling-houae  was  burnt  in  the  day-time. 

Rev.  Sts.  of  Mass.  ch.  126,  §  2,  393. 
Burning  a  stable  within  the  cartilage  of  a  dweHing-honse.    Ber. 

Sts.  of  Mass.  ch.  12G,  §  3,  394. 
Burning  a  city  hall  in  the  night-time.    Rev.  Sts.  of  Mass.  ch.  126, 

S  3,  395. 
Burning  a  meeting-house  in  the  daytime.    Rev.  Sts.  of  Mass.  ch. 

126,  §  4,  396. 
Burning  a  vessel  lying  within  the  body  of  the  county.     Rev.  Sts. 

of  Mass.  ch.  125,  §  5,  397. 
Burning  a  dwelling-house  with  intent  to  injure  an  insurance  com- 
pany.    Rev.  Sts.  of  Mass.  ch.  126,  §  8,  398. 
Setting  fire  to  stacks  of  hay.     Rev.  Sts.  of  Mass.  ch.  126,  §  6, 

399. 
Burning  a  dwelling-house  in  the  night-time.    Mass.  Stat  1852, 

ch.  259,  §  3,  400. 
Burning  a  flouring-mill,  under  Ohio  statute,  401. 
Burning  a  dwelling-house,  under  Ohio  statute,  402. 
Burning  a  boat,  under  Ohio  statute,  403. 
Attempt  to  commit  arson.     Settiug  fire  to  a  store,  under  Ohio 

statute,  404. 
Burning  a  stack  of  hay,  under  Ohio  statute,  405. 
Burning  a  meeting-house,  under  Vermont  statute,  406. 
Burning  one's  own  house,  with  intent  to  defraud  the  insnrera 

407. 
Burning,  a  barrack  of  hay,  under  Pennsylvania  statute,  408. 
Burning  stable,  under  same,  409. 
ASSAULTS, 

general  form  of  indictment,  213. 
Requisites  of  indictment  for,  213,  note. 
Common  assaults,  213,  note. 
Cases  where  battery  is  no  offence,  213,  note. 
Jhdietments : 

Assault  without  battery,  214. 

Assault  and  battery.    Massachusetts  form,  215. 

Information  in  Connecticut  for  assault  and  battery  and  breach  of 

the  peace,  with  commencement  and  conclusion,  216. 
Assault  and  battery  in  New  York,  with  commencement  and  con- 
clusion, 217. 
Assault  and  battery  in  New  Jersey,  with  commencement  aad 

conclusion,  218. 
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Assault  and  battery  in  Pennsylvania,  with  commencement  and 

ponclusion,  219. 
Thi-eatening  iu  a  menacing  manner,  under  Ohio  statute,  220. 
Assault  and  encouraging  a  dog  to  bite,  221. 
Assault  and  tearing  prosecutor's  hair,  222. 
Assaulting  the  driver  of  a  chaise,  and  overturning  the  chaise  with 

the  wheel  of  a  cart,  223. 
Assault  and  beating  out  an  eye,  224. 
Assault  and  riding  over  a  person  with  a  horse,  225. 
Assaults  on  a  pregnant  woman,  204,  226. 
Assault  by  administering  cantharides  to  prosecutor,  227. 
Assault  with  intent  to  kill  an  infirm  person,  by  throwing  him  on, 

the  ground  and  beating  him,  228. 
For  throwing  corrosive  fluid,  with  intent,  &c.,  229. 
Assault  with  beating  and  wounding  on  the  high  seas,  23L 
Assault  on  high  seas,  by  binding  the  prosecutor  and  &rciag  «i 

iron  bolt  down  bis  throat,  232. 
Stabbing  with  intent  to  wound,  under  Ohio  statutCi  p.  49|  f  6 

233. 
Shooting  with  intent  to  wound,  under  Ohio  statute,  p.  49,  f  6, 

234. 
Assault  on  high  seas,  with  dangerous  weapon,  235. 
Another  form  for  same,  236. 

Same  in  a  foreign  port,  the  weapon  being  a  Spanish  knife,  237. 
Second  count,  same  as  first,  charging  the  instrument  differ- 
ently, 238. 
Third  count    Assault  with  intent  to  kill,  239. 
Assault  and  false  imprisonment,  at  common  law,  240. 
Assault  and  false  imprisonment,  with  the  obtaining  of  five  dollars, 

241. 
Assault  with  intent  to  murder,  at  common  law,  242.    See  1046. 
Assault  with  intent  to  drown,  244. 
Assault  with  intent  to  murder,  under  the  New  York  Rev.  Sts.  245. 

Second  coimt    With  intent  to  maim,  246. 
Assault  with  intent  to  commit  a  felony  generally,  247. 
Felonious  assault,  under  the  Massachusetts  statute,  248. 
Assault  with  intent  to  murder  in  South  Carolina,  249. 
Felonious  assault  with  intent  to  rob,  being  armed    Rev.  Sts.  of 

Ma8S.ch.  125,  {14,250. 
Assault  with  intent  to  rob,  against  two,  251. 
Another  form  for  same,  252. 
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ASSAULTS.  —  Continued., 

Assault  with  intent  to  ravish,  253. 

Same,  under  Rev.  Sts.  of  Mass.  ch.  125,  §  19,  254. 

Assault  with  intent  to  rape,  under  Ohio  statute,  p.  48,  §  4,  255. 

Another  form  for  assault  with  intent  to  ravish,  256. 

Same  against  two,  257. 

Indecent  assault,  259. 

Indecent  assault  with  intent  to  have  an  improper  connection,  260. 

Indecent  assault  by  stripping,  261. 

Assault  with  intent  to  rape.    Attempting  to  abuse  a  female  under 

ten  years  of  age,  under  Ohio  statute,  p.  48,  §  4,  262. 
With  intent  to  steal,  263. 
Assault  on  officers  of  justice. 

(See  Resistance  to  Officers  of  Justice.) 
Assaults  with  attempts  to  commit  offences.    (See  Attempts,  Etc) 
On  pregnant  women.  (See  Abortion.) 

ASSEMBLY, 

unlawful,  indictment  for,  851. 
ATTEMPTS  TO  COMMIT  OFFENCES, 
how  far  indictable,  1046. 
Indidmenis : 

Attempt  to  commit  an  offence,  in  Massachusetts,  1046. 
Attempt  to  bum  dwelling-house.    Rev,  Sts.  of  Mass.  ch.  133, 

§  12,  1047. 
Attempt  to  bum  a  dwelling-house  in  the  night-time,  by  breaking 
and  entering  a  building,  and  setting  fire  to  the  same.    Bev.  Sts. 
of  Mass.  ch.  133,  §  12,  1048. 
Attempt  to  commit  a  larceny  from  the  person  of  an  individual, 
by  picking  his  pocket     Rev.  Sts.  of  Mass.  ch.  183,  §  12, 1049. 
Attempt  to  commit  arson,  &c,  in  New  York,  under  2  Rev.  Sts. 
698,  §  3,  1050. 

First  count,  attempt  to  set  fire,  &c. 

Second  count     Soliciting  another  to  commit  arson,  &c 
1051. 
-  Attempt  to  set  fire  to  a  house,  at  common  law,  1052. 
Conveying  instruments  into  a  prison  with;intent  to  facilitate  the 

escape  of  a  prisoner,  1053. 
Lying  in  wait  near  a  jail  in  order  to  secure  a  prisoner's  escape, 

at  common  law,  1054. 
Xeeping  keys  with  intention  to  commit  burglary,  1055. 
Having  in  possession  implements  of  burglary,  1056. 
Attempt  to  obtain  money  by  means  of  fitlse  pretences,  1057. 
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ATTEMPTS.  —  Continued. 

Poisoning.     By  mixing  arsenic  with  water,  and  administering 

the  same  with  intent  to  kill,  under  Ohio  statute,  1058. 
Administering  poison  with  intent  to  murder,  1059. 
Attempt  to  commit  suicide,  1060. 

(See  Assaults  with  Intent.) 
For  attempts  to  revolt,  &c.  (See  Revolt.) 

For  attempts  to  commit  suicide.     (See  Suicide.) 
For  soliciting  to  commit  offence.     (See  Solicit.) 

attornp:y, 

indictment  against  for  buying  notes,  913. 
AUCTION, 

indictment  for  holding  illegally,  1010. 
AUTREFOIS  ACQUIT  AND   CONVICT, 

pleas  of,  requisites  of,  forms  of,  1150, 1151. 

BAIL, 

false  representation  of  indictment  for,  506. 
BANK  NOTES, 

forgery  of,  295,  et  seq. 

Larceny  of,  428,  et  seq. 
Indictments : 

Passing  when  sham  as  a  cheat  at  common  law,  503. 

Passing  when  sham  on  false  pretences,  536. 

Conspiring  to  pass  same  as  a  cheat  upon  the  public,  635. 

Same,  as  a  cheat  upon  an  individual,  612. 
BARRATOR, 

indictment  against,  780. 
BASTARD   CHILD, 

birth  of  in  secret,  and  murder  by  choking,  indictment  for,  157. 

Birth  of  in  secret,  and  murder  by  throwing  in  privy,  indictment 
for,  158. 

Birth  of  in  secret,  and  murder  by  strangling  in  linen  cloth,  159. 

Birth  of  in  secret,  and  murder  by  strangling,  in  Pennsylvania, 
160. 

Concealing  death  of  by  throwing  in  well,  indictment  for,  183. 

Same,  not  stating  means  of  concealment,  indictment  for,  184. 

Same,  under  English  statute,  185. 
BASTARDY.  (See  Fornication  and  Bastakdt.) 

BATHING  PUBLICLY, 

indictment  for,  767. 
BAWDY  HODSE.        (See  Disobdbelt  Houses,  Nuisance.) 
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BETTING, 

at  election,  iodictment  for,  1023. 

At  horse-race,  indictmeDt  for,  1024 
BIGAMY, 

indictments  for,  985,  et  seq. 

Requisites  of,  985,  note. 
BILLIARD  TABLES,  Etc, 

indictment  against,  736. 
BILL  OF  PARTICULARS.  (See  Particui^bs-) 

BITING  OFF  THE  EAR, 

indictment  for,  196. 
BLASPHEMY, 

indictment  for,  963,  et  aeq. 

(See  Libel,  Profakitt.) 
BREACH  OF  PRISON, 

indictment  for,  878. 
BREACH  OF  THE  PEACE, 

conspiracy  to  commit,  626,  &c 

(See  Riot.) 
BREAKING  INTO  HOUSE.  (See  Burglabt,  Larcbht.) 

Indictments : 

Into  close  and  cutting  down  tree,  476. 

Into  close  and  pulling  do¥m  fence,  480. 

Into  house  and  frightening  pregnant  woman,  485. 
BREAKING  WINDOWS  RIOTOUSLY, 

indictment  for,  853. 
BRIBERY, 

of  member  of  House  of  Representatives,  attempt  to,  incKctment 
for,  1012. 

Of  legislator,  how  far  a  misdemeanor,  1012,  note. 

Of  constable,  attempt  to  effect,  indictment  for,  1013. 

Of  Judge  of  U.  S.,  indictment  for,  1014. 

At  election,  indictment  for,  1015. 
BRIDGES, 

nuisances  to,  674. 

Indictment  for  obstructing,  674,  Sbc 
BUGGERY.  (See  Sodomy.) 

BURGLARY, 

general  frame  of  indictment  for  (with  larceny),  at  commoo  kVi 
367. 

Requisites  of  indictment,  367. 
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BURGLARY.  —  Continued 
J^ictmenis  : 

Burglary  and  larceny  at  common  law.    Another  form,  868. 
Second  count     Receiving  stolen  goods,  369. 

Burglary  at  common  law  with  no  larceny,  370. 

Breaking  into  dwelling-house,  not  being  armed,  with  intent  to 
commit  larceny,  under  Massachusetts  statute,  371. 

General  frame  of  indictment  in  New  York,  372. 

Burglary  by  breaking  out  of  a  house,  373. 

Burglary  and  larceny  and  assault,  with  intent  to  murder,  374. 

Burglary,  with  violence,  375. 

Burglary  and  rape,  376. 

Burglary,  with  intent  to  ravish  :  with  a  count  for  burglary  with 
violence,  under  Stat.  7  Wm.  IV.  and  1  Vict  c.  86,  s.  2,  377. 

Burglary  and  larceny,  at  common  law,  by  breaking  into  a  parish 
church,  378. 

Burglary  and  larceny.  Breaking  and  entering  a  store  and  steal- 
ing goods,  under  Ohio  statute,  379. 

Burglary  and  larceny.  Breaking  and  entering  a  meeting-house, 
and  stealing  a  communion  cup  and  chalice,  under  Ohio  statute, 
380. 

Burglary.  Breaking  and  entering  a  storehouse  with  intent  to 
steal,  under  Ohio  statute,  381. 

Burglary.  Breaking  and  entering  a  shop  with  intent  to  steal, 
under  Ohio  statute,  382. 

Burglary.  Breaking  and  entering  a  dwelling-house  witli  intent 
to  steal,  under  Ohio  statute,  383. 

Breaking  and  entering  a  mansion-house  In  the  daytime,  and  at- 
tempting to  commit  personal  violence,  under  Ohio  statute,  384. 

Breaking  and  entering  a  mansion-house  in  the  night  season,  and 
committing  personal  violence,  under  Ohio  statute,  385. 

Against  a  person  for  attempting  to  break  and  enter  a  dwelling- 
house  at  night  at  conmion  law,  386. 

Breaking  a  storehouse  with  intent  to  enter  and  steal,  at  common 
law,  387. 

Being  found  by  night  armed,  with  intent  to  break  into  a  dwelling- 
house,  and  commit  a  felony  therein,  388. 
BURNING,  Etc.  (See  Arson.) 

BURIAL, 

preventing,  &c.,  indictment  for,  821-7. 
BURKING, 

indictment  for,  821-7. 
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BUSINESS, 

offeDsive.  (See  Nuisance.) 

CAPTAIN  OF  VESSEL, 

indictment  against  for  infLicting  cruel  and  unusual  punisbment  on 

crew,  925. 
Indictment  against  for  bringing  into  port  person  with  infectious 

disease,  937. 
Indictment  against  for  not  providing  wholesome  food  to  passen- 
gi  s,  938. 

(See  Seamen.) 
CAPTION, 

general  form  of,  1. 
Requisites  of,  1,  et  seq. 
Precedent  of  in  U.  S.  courts,  1. 
In  New  Jersey,  1. 
In  New  York,  1. 
In  Vermont,  1. 
CARDS, 

playing  with.  (See  Gaming.) 

CARRIERS   OF  LETTERS,  Etc., 

•  misconduct  by.        (See  Post  Office.) 
CHALLENGING  TO   FIGHT. 
Indictments : 

Sending  a  challenge  at  common  law.     First  count,  sending  the 
letter  containing  the  challenge,  1028. 

Second  count     Provoking  another  to  fight  a  duel,  1029. 
Provoking  a  man  to  send  a  challenge,  1030. 
Writing  and  delivering  a  challenge  at  the  instance  of  a  third  per- 
ton,  1031. 

Second  count     Fot  delivering  a  written  challenge  as  from 

and  on  the  part  and  by  the  desire  of  E.  F.,  1032. 
Third  count     For  provoking  and  inciting  the  prosecutor  to 
fight,  1033. 
For  a  verbal  challenge,  1034. 
Giving  a  challenge  in  the  presence  of  a  justice  of  the  peace, 

1035. 
For  sending  a  challenge  in  Pennsylvania,  1036. 
Accepting  a  challenge,  1037. 
Engaging  in  a  duel,  under  Ohio  statute,  1038. 
Being  second  in  a  duel,  under  Ohio  statute,  1039. 
Against  a  second  for  carrying  a  challenge,  under  the  South  Caro- 
lina statute,  1040. 
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CHALLENGING  TO  FIGBT.— Continued. 

Second  count    Omitting  to  set  out  letter,  1041. 
For  being  a  second  in  a  duel,  1042. 
Sending  a  written  message  to  a  person  to  fight  a  duel.     Rev.  Sts. 

of  Mass.  ch.  125,  §  6,1043. 
Posting  another  for  not  fighting  a  duel.    Rev.  Sts.  of  Mass.  ch. 

125,  §  8,  1044. 
Challenging  and  posting,  at  common  law,  1045. 
CHANCERY, 

false  swearing  in  answers  at,  592. 
CHASTITY, 

offences  against,  984,  &c. 
CHEATS, 

at  common  law  generally,  499. 
JBfuUctments  : 

Selling  by  false  weight  or  measure,  499. 

Against  a  baker  for  selling  to  poor  persons  loaves  under  weight, 
and  obtaining  pay  from  them  under  the  pretence  that  they  were 
of  full  weight,  500. 
Cheating  at  common  law  by  false  cards,  ^01. 

Second  count     Cheating  at  common  law,  at  a  game  of  dice 
called  *^  passage,**  502. 
Information.     Passing    a    sham  bank  note,  the  offence  being 

.cimrged  as  a  false  token,  503. 
Obtaining  goods  by  means  of  a  sham  bank  note,  as  a  misdemeanor 

at  common  law,  504. 
Cheat  by  means  of  a  counterfeit  letter,  505. 
(See   Secreting   Goods,  Etc.,  False   Personation,  Fraudulent 

Insolvency,  Factors,  False  Pretences.) 
COCK-FIGHTING, 

indictment  for,  733,  &c. 
COINING.  (See  Forgery.) 

COIN  OF  THE  U.  S., 

debasing  and  diminishing,  indictments  for,  336,  &c. 
COLLECTOR  OF  TOLLS, 

indictment  against  for  extortion,  910. 
COMMENCEMENTS  AND   CONCLUSIONS,  3,  &c. 
COMMISSIONER, 

indictment  against  for  not  repcii  ring  road,  790. 
COMMON  SCOLD, 

indictment  against,  779. 
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COMPOUNDING  FELONY, 
nature  of  offence,  895. 
Indictment  for  at  common  law,  895. 
Misdemeanor,  indictment  for,  896. 
COMPROMISES  OF   CRIMINAL   CASES, 

how  far  permissible*  895. 
CONCEALING  DEATH  OF  BASTARD  CHILD. 

(See  Bastard  Child.) 
CONFINING  MASTER, 
indictment  for,  1078. 
CONGREGATION, 

religious,  disturbance  of,  indictment,  861,  &c. 
CONNECTICUT, 

commencement  and  conclusion  of  indictment  and  information  in, 

3L 
Information  in,  for  assault  and  battery  and  breach  of  peace,  216. 
Larceny  of  bank  note  in,  431. 
CONSPIRACY, 

number  of  defendants  necessary  in,  607,  note. 

How  far  its  expansion  consists  with  the  right  of  courts  of  equity  to 

demand  a  discovery  under  oath,  607,  note. 
General  form.    Unexpected  conspiracy,  607. 
With  overt  act,  608. 
To  rob,  609. 
To  murder,  with  an  attempt  to  induce  a  third  party  to  take  part 

in  the  same,  610. 
To  cheat  prosecutor  by  divers  fahe  pretences  and  subtle  means, 

611,611^. 
To  defraud  by  means  of  false  pretences  and  false  writings  in  the 
form  and  similitude  of  bank  notes ;  the  overt  act  being  the 
uttering  a  note  purporting  to  be  a  promissory  note,  ^c,  and 
to  have  been  signed,  &c.,  612. 
To  cheat  proseciftor  by  inducing  him  to  buy  a  bad  note,  613. 
To  cheat  by  indirect  means,  t&c,  with  overt  acts  charging  false 

pretences,  &c.,  614. 
To  cheat  by  false  pretences.     Conspiracy  **  by  divers  false  pre- 
tences and  subtle  means  and  contrivances "  to  obtain  goods, 
&c.,  from  prosecutors.    Overt  acts  charging  a  fraudulent  cariy- 
ing  on  business  by  a  fictiiious  name,  receiving  goods  on  that 
basis,  and  fraudulently  concealing  the  same,  615. 
To  obtain  from  prosecutor  certain  articles  under  the  pretence  that 
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CONSPIRACY.  —  CojUinued, 

defendants  were  the  servants  of  a  third  party.     Overt  acts 
charging  the  consummation  of  the  conspiracy,  616. 

To  get  prosecutor's  goods  by  false  pretences,  &c.  617. 

Against  the  officers  of  al>ank,  for  a  conspiracy  to  obtain  by  fraud-  « 
ulent  means,  discounts  on  State  stock  to  a  large  amount,  618. 

Against  same  for  conspiring  to  obtain  by  fraudulent  means  the 
temporary  use  of  a  large  quantity  of  notes  belonging  to  said 
bank  without  paying  interest  for  them,  619. 

Against  same  for  conspiring  to  appropriate  several  bills  of  ex- 
change, &C.9  620. 

Against  same  for  obtaining  money  from  the  bank  by  means  of 
false  entries  and  a  fictitious  draft,  621. 

By  the  maker  of  two  promissory  notes,  and  two  other  persons, 
fraudulently  to  obtain  the  said  notes  from  the  holder,  622. 

And  cheat,  under  pretence  of  being  a  merchant,  with  overt  act,  623. 

To  sell  lottery  tickets,  624. 

For  enticing  a  person  to  play  at  unlawful  games,  &c.,  625.  * 

To  make  a  great  riot  and  to  demolish  walls,  buildings,  and  fences, 
with  overt  acts,  626. 

Second  count,  without  overt  acts,  627. 

To  prevent  by  force  and  arms,  the  use  of  the  English  language 
in  a  German  congregation,  and  to  oppose  '*  with  their  bodies 
and  lives,"  and  by  all  means  lawful  and  unlawful,  the  introduc- 
tion of  any  other  language  but  the  German.  Overt  acts,  riot, 
and  assault,  628. 

To  produce  abortion  on  -a  woman  not  quick,  629. 
Second  count,  with  overt  act,  630. 

By  persons  confined  in  prison,  to  effect  their  own  escape  and  that 
of  others,  631. 

By  prisoners,  to  escape ;  with  overt  act,  attempting  to  blow  up  the 
wall  of  a  prison  with  gunpowder,  632. 

By  prisoners  to  effect  their  escape ;  with  overt  act,  breaking  down 
part  of  the  wall  of  the  prison,  633. 

To  impose  on  the  public,  by  the  manufacture  of  spurious  indigo, 
with  intent  to  sell  the  same  as  genuine  indigo  of  the  best  quality, 
634. 

To  publish  fraudulent  bank  notes,  with  intent  to  cheat  the  public, 
635. 

To  defraud  intending  emigrants  of  their  passage  mone}',  by  pre- 
tending to  have  an  interest  in  certain  ships,  636. 

By  &lse  representation,  to  induce  a  party-to  forego  a  claim,  637. 
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CONSPIRACY.  —  ConHnued. 

To  defraud  the  queen,  by  fraudulently  removing  goods  subject  to 

duties,  638. 
To  cast  away  a  vessel,  with  intent  to  defraud  the  underwriters^  at 
common  law.     First  count,  conspiracy  to  cast  away,  &c^  639. 
,  Second  count     Conspiracy  to  defraud  the  underwriters,  and 
as  overt  acts  in  pursuance  thereof,  loading  a  vessel  with  a 
sham  cargo,  exhibiting  her  to  the  underwriters,  and  fraud- 
ulently repi^senting  to  them   that  the  vessel  contained 
specie,  &c.,  640. 
Third  count     Conspiracy  to  defraud  the  underwriters,  by 
falsely  representing  to  them  that  a  vessel  loaded  with  a 
sham  cargo  was  loaded  with  specie,  and  was  the  property 
of  defendants,  641. 
Fourth  count     Conspiracy  to  procure  the  insurance,  in  a 
particular  company,  of  certain  boxes  of  hay  as  boxes  of 
dry  goods,  and  then  afterwards  to  cause  the  vessel  to  be 
burned;  «nd  in  pursuance  of  the  conspiracy,  as  an  overt 
act,  inducing  an  agent  of  the  underwritera  to  negotiate  for 
them  an  insurance,  642. 
To  defraud  railway  company,  by  travelling  without  a  ticket  on 
some  portion  of  the  line,  obtaining  a  ticket  at  an  intermediate 
station,  and  then  delivering  it  up  at  the  terminus,  as  if  no 
greater  distance  had  been  travelled  over  by  the  passenger  than 
from  such  intermediate  station  to  the  terminus,  643. 
Against  A.,  B.,  C,  and  D.,  for  a  conspiracy  to  rise  upon  a  vessel 
and  carry  her  to  a  port  occupied  by  an  enemy ;  with  an  overt 
act,  and  against  E.  for  comforting  and  abetting  them,  &c,  644 
To  disturb  a  party  in  the  possession  of  his  lands,  and  to  deprive 
him  of  them,  645. 

Second  count.  *  Exactly  similar,  without  overt  acts. 
Third  count    To  cut  down  timber  trees. 
Fourth  count     Exactly  the  same,  without  overt  acts. 
Fifth  count     To  cheat  tenants  of  rent,  by  a  false  claim  as 

landlord,  646. 
Sixth  count     Exactly  similar,  but  without  overt  acts. 
Seventh  count    To  molest  tenants  by  distresses,  4&C.,  647. 
Eighth  count.     Exactly  similar,  without  overt  acts. 
To  obtain  goods  upon  credit,  and  then  to  abscond  and  defraud  the 

vendor  thereof,  648. 
To  defraud  an  illiterate  person,  by  falsely  reading  to  him  a  deed 
of  bargain  and  sale,  as  and  for  a  bond  of  indemnity,  649. 
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CONSPIRACY.  —  Continued. 

To  induce  a  person  of  unsound  mind  to  sign  a  paper  authorinng 

the  defendants  to  take  possession  of  his  goods,  650. 
To  procure  the  elopement  of  a  minor  daughter  from  her  father,  651. 
First  count,  charging  the  conspiracy  with  an  overt  act,  aver- 
ring that,  in  furtherance  of  the  conspiracy,  the  defendants 
aided  the  said  minor  to  elope. 
Second  count     Conspiracy  to  procure  the  elopement  of  the 
said  minor  with  intent  to  marry  her  to  one  C.  K.,  and  overt 
act  charging  the  defendant,  &c.,  652. 
To  inveigle  a  daughter  from  the  custody  of  her  parents,  for  the 

purpose  of  marrying  her  (in  substance),  653. 
To  procure  the  defilement  of  a  female,  654. 
To  incite  J.  N.  to  lay  wagers,  &c ;  overt  act,  actually  cheating,  655. 
At  common  law,  among  workmen,  to  raise  their  wages  and  lessen 

the  time  of  labor,  656. 
By  workmen,  &c.,  in  the  employ  of  A.  and  B.,  to  prevent  their 

masters  from  retaining  any  person  as  an  apprentice,  657. 
By  parties  engaged  on  the  public  works,  to  increase  the  rate  of 

passage  money  and  freight,  658. 
To  charge  a  man  with  a  crime,  659. 

To  charge  a  man  with  receiving  stolen  goods,  knowing  them  to 
be  stolen,  and  obtaining  money  for  compounding  the  same,  660. 
To  charge  a  man  with  receiving  stolen  goods,  and  thereby  obtain- 
ing money  for  compounding  the  same,  and  causing  him  to  lay 
out  a  sum  of  money  for  the  entertainment  of  the  conspirators  at 
one  of  their  houses,  661. 
To  charge  a  man  with  an  unnatural  crime,  and  thereby  to  obtain 

money,  662. 
To  extort  money  generally  by  criminal  prosecution.     First  count, 
charging  a  conspiracy  to  extort,  by  commencing  and  continu- 
ing a  prosecution,  663. 

Second  count,  charging  a  prosecution  already  commenced,  and 
a  conspiracy  to  extort  money  by  proposing  to  suppress  it, 
664. 
Third  count,  chaining  a  conspiracy  to  extort,  by  promising  to 
compromise  a  then  pending  prosecution,  665. 
To  impoverish  the  prosecutor,  and  hindering  him  from  exercising 
his  lawful  trade  as  a  tailor,  with  an  overt  act,  setting  forth  the 
consummation  of  the  conspiracy,  666. 
To  defame  a  public  officer.     First  count,  conspiracy  to  defame 
by  charging  corrupt  conduct,  667. 

687 


Digitized  by 


Google 


INDEX. 

CONSPIRACY.  —  Continued. 

Second  count    Same,  setdng  out  the  matter  charged,  €68. 
Third  count     By  charging  the  prosecutor  with  having  heea 
guilty  of  corruption  in  a  particular  case,  669. 
To  defeat  public  justice  by  giving  false  evidence,  and  suppressing 

&cts,  on  a  charge  of  felony,  670. 
To  indict  a  person  for  a  capital  o£fence,  who  was  acquitted  on  the 

trial,  671. 
To  induce  a  material  witness  to  suppress  his  testimony,  672. 
Same  as  last  in  another  shape,  673. 
CONSTABLE, 

refusing  to  aid  in  carrying  offender  to  prison,  indictment  for,  871. 

Assault  on,  &c.,  indictment  for,  879. 

Resistance  to  when  employed  in  arrest  of  fugitive,  &c.,  in<Uctnient 

for,  882. 
Refusal  to  aid  in  service  of  capias  ad  respondefiduniy  indictment 

for,  886. 
Indictment  against  for  extortion,  904. 

Indictment  against  for  extorting  and  obtaining  money  under  pre- 
tence of  discharging  a  bench  warrant,  907. 
Indictment  against  for  not  attending  session,  908. 
For  refusal  to  act  as,  919. 
Indictment  against  for  escape,  923. 
CONVEYANCES, 

fraudulent,  507,  508-518. 
CORRUPTION  OF  OFFICER  OF   GOVERNMENT, 
indictment  for,  1012-15. 
At  elections,  indictment  for,  1016. 

(See  Bribert.) 
COUNTERFEIT  LETTER, 

cheating  by  n^eans  of,  indictment  for,  505. 
COUNTERFEITING.  (See  Forgery.) 

COUNTS. 

how  far  several  may  be  joined,  2,  note. 
COUNTY, 

indictment  against  for  not  repairing  highways,  781-91. 
Requisites  of  indictment  for,  781. 
COVENTRY  ACT, 

indictment  under,  192. 
CREDITORS, 

secreting  goods  with  intent  to  defraud,  507,  &c 
Conspiracies  to  effect  the  same,  607,  note. 
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CREDITORS.  —  Gontinued. 

iDdictment  for  at  common  law,  648. 
CREW  OF  VESSEL, 

unusual  punishment  to,  indictment  for,  925. 
CRUELTY  TO  APPRENTICE  OR  SERVANTS, 

killing  by,  16L 

Indictment  for,  914. 
CRUELTY  TO   PAUPER, 

indictment  for,  916. 
CRUEL  AND  UNUSUAL  PUNISHMENT, 

indictment  against  officer  of  vessel  for  inflicting,  926. 
CUSTOMS, 

officers  of,  resistance  to,  indictment  for,  893. 

*DAM, 

erecting,  on  a  navigable  river,  indictment  for,  698-98. 

Erectinjg  same  on  creek,  indictment  for,  701. 
DANGEROUS   WEAPONS, 

going  armed  with,  &c„  indictment  for,  867. 

Carrying  same,  &c.,  867. 
DEAD  BODY, 

digging  up  and  removing,  at  common  law,  821. 
JkdictmerUs : 

In  Massachusetts,  822^ 

In  New  Hampshire,  828. 

In  Ohio,  824. 

In  Indiana,  825. 

Of  a  convict,  selling  same,  &c.,  826. 

Preventing  interment  of,  by  arrest,  827. 
DEAD  PERSON, 

libel  on,  indictment  for,  939,  note. 
DEBASING  U.  S.  COIN, 

by  officer  employed  in  mint,  348. 
DEFENDANTS  NAME, 

how  to  be  pleaded,  2,  note. 

How  error  in  pleading  to  be  excepted  to,  2,  note. 
(See  Abatement.) 
DEFENDANTS, 

when  several  may  be  joined,  2,  note. 
DELAWARE, 

commencement  and  conclusion  of  indictment  in,  47,  48,  49. 
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DEMURRERS, 

to  indictment,  11 61,  &c. 

To  pleas,  1163. 
DEPUTY  JAILER, 

assault  on,  indictment  for,  888. 
DESERT, 

enticing  U.  S.  soldiers,  &c.,  indictment  for,  1135. 
DESERTER, 

indictment  against,  together  with  person  harboring  him,  1136. 
DESTROYING  A  VESSEL  AT  SEA, 

with  intent  to  defraud  underwriters,  indictment  for,  575. 
DETAINER.  (See  Forcible  Entry.) 

DIGGING  UP  A  DEAD  BODY, 

indictment  against,  821,  &c. 
DISCOVERY, 

how  far  right  of  courts  of  equity  to  compel  may  be  affected  by 
expansion  of  conspiracy,  607,  note. 
DISEASE, 

contagious,  exposing  a  person  infected  with  to  the  public,  indict- 
ment for,  716,  937. 
DISINTERRING  DEAD  BODY, 

indictment  against,  821. 
DISORDERLY  HOUSE, 

requisites  of  indictment  for,  722. 

Indictments  for,  722,  et  seq. 
DISTILLERY; 

when  indictable  as  a  nuisance,  674,  note. 

Keeping  in  public  street,  indictment  for,  715. 
DISTRESS, 

rescuing  goods  seized  on,  indictment  for,  875. 
DISTURBING  RELIGIOUS  MEETINGS, 

indictment  against,  861,  et  seq. 
DRUNKENNESS, 

notorious,  how  far  indictable,  674,  note. 

Indictment  for,  778. 

Against  magistrate  for  proceeding  to  discharge  of  duties  in  state 
of,  899. 
DUEL.  (See  Challenge.) 

DUTIES, 

indictment  for  conspiracy  to  evade,  638. 
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EFFIGIES, 

indictment  for  collecting  a  crowd  by  the  exhibition  of,  765. 
EFFIGY, 

hanging  a  man  by,  indictment  for,  959. 
ELECTION, 

false  swearing  at,  indictment  for,  589. 
Disturbance  of,  indictment  for,  858. 
Interrupting  judge  of,  860. 

Corrupt  interference  with,  indictment  for,  1016,  &c. 
Doubling  and  illegal  voting  at,  indictment  for,  1019-20. 
Betting  at,  indictment  for,  1023. 
ELIZABETH, 

statute  of,  attempts  to  evade,  518. 
ELOPEMENT  OF  A  MINOR  DAUGHTER, 

conspiracy  to  effect,  indictment  for,  651. 
EMBEZZLEMENT, 

nature  of  offence,  460. 
Indictments:  •    . 

Against  officer  of  the  United  States  Mint,  for  embezzling  money 

intrusted  to  him,  460. 
Against  same  person  for  same,  charging  him  with  being  a  person 

employed  at  the  Mint,  461. 
Against  auctioneer  for  embezzlement,  under  the  Mass.  Rev.  Sts. 

ch.  126,  §  30,  462. 
Second  count  larceny,  463. 
General  form  of  indictment  in  New  York,  464. 
Second  count  larceny,  465. 
Against  the  president  and  cashier  of  a  bank  for  an'embezzlement 

Rev.  Sts.  of  Mass.  ch.  126,  §  17,  466. 
Against  a  clerk  for  embezzlement    Bev.  Sts.  of  Mass.  ch.  126, 

§  2^,  467. 
.  Against  a  carrier  for  embezzlement.     Bev.  Sts.  of  Mass.  ch.  126, 

§  30,  468.  . 
Embezzlement  by  clerk  or  servant,  in  England,  469. 
(See  Factor,  Fraudulent  Insolvency.) 
EMBRACERY, 

indictment  for,  1022. 
ENDEAVOR  TO   CONCEAL  BIRTH    OF   BASTARD  CHILD, 
indictment  for,  185. 

(See  Bastard  Child.) 
ENDEAVORING  TO  COMMIT  OFFENCE.        (See  Attempts.) 
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ENDEAVORING  TO  INFLUENCE  A  WITNESS, 

indictment  for,  600,  &c 
ENGROSSING, 

nature  of  offence,  1009. 

Indictment  for,  1009. 
ENTRY, 

forcible.  (See  Forcible  Entry.) 

ESCAPE, 

indictment  for  a  conspiracy  to,  651,  652,  653. 

Voluntary,  indictment  agtunst  jailer  for,  921. 

Negligent,  indictment  against  constable  for,  923. 

Indictment  against  prisoner  for,  924. 

Attempt  to  facilitate,  against  a  third  party,  indictment  for,  1053. 
EXECUTION, 

rescuing  goods  seized  in,  indictment  for,  875. 
EX  PARTE  STATEMENT  OF  TRIAL, 

indictment  for  publishing  an,  944. 
EXPOSURE  OF  PERSON, 

indictment  for,  768,  &c. 
EXTORTION, 

conspiracies  to  extort  money  by  criminal  prosecutions,  663,  et 
seq. 

Against  magistrate  for,  902^. 

Against  constable  for,  907. 

Indictment  against  collector  of  tolls  for,  910. 

FACTOR, 

indictment  for  pledging  goods  consigned  to  him,  &c.,  525. 

Selling  same  and  applying  proceeds  to  his  own  use,  526. 
FALSE  CARDS, 

indictment  for  cheating  by,  501. 
FALSE  IMPRISONMENT, 

indictment  against,  at  common  law,  240. 

Same  coupled  with  extortion,  241. 

Same  coupled  with  riot,  856. 
FALSE  PERSONATION  OF   BAIL, 

indictment  for,  506. 
FALSE  PRETENCES, 

obtaining  goods  by,  general  frame  of  indictment  for,  528 
.  General  character  of  offence,  528,  note. 

Requisites  of  indictment,  528,  note. 
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FALSE  PRETENCES.— Ob«ftViM«rf. 

Conspiracies  to  violate  false  pretence  laws,  how  to  be  pleaded, 
615. 
Indictments : 

General  frame  of  indictment,  528. 

Form  used  in  Massachusetts,  529. 

Same  in  New  York,  530. 

Pretence  that  defendant  was  agent  of  a  lottery,  &c  531. 

Obtaining  money  by  personating  another,  532. 

Pretence  that  defendant  was  M.  H.,  who  had  cured  Mrs.  C.  at 
the  Oxford  Infirmary,  whereby  he  induced  the  prosecutor  to 
buy  a  bottle  of  ointment,  &c.,  for  which  he  received  a  sovereign, 
giving  15«.  in  change,  533. 

Against  a  member  of  a  benefit  club  or  society,  for  obtaining 
money  belonging  to  the  rest  of  the  members  under  false  pre> 
tences,  534. 

Another  form  for  same,  coupled  with  a  production  to  the  society 
of  a  false  certificate  of  burial,  535. 

First  count     Pretence  that  a  broken  bank  note  was  good, 
536. 

Pretence  that  a  flash  note  was  good,  537. 

Pretence  that  a  worthless  check  or  order  was  good,  538. 

Another  form  for  same,  539. 

Obtaining  goods  by  check  on  a  bank  where  the  defendant  had . 
no  effects,  540.  ^«1 

Pretence  that  defendant  was  the  agent  of  A.  6.,  and  as  such  had 
been  sent  by  A.  B.  to  C.  D.,  to  receive  certain  money  due  from 
the  latter  to  the  former,  541. 

Pretence  that  defendant  was  broker  for  unknown  principals,  541^ 

Pretending  to  be  clerk  of  a  steamboat,  Bnd  authorized  to  collect 
money  for  the  boat,  542. 

Pretence  made  to  a  tradesman  that  defendant  was  a  servant  to  a 
customer,  and  was  sent  for  the  particular  goods  obtained,  543. 

Another  form  for  same,  544. 

Pretence  that  defendant  was  asked  by  a  person  <<  living  in  a  large 
house  down  the  street  **  to  buy  carpet  of  prosecutor,  544^. 

Pretence  that  the  defendant  was  entitled  to  grant  a  lease  of  cer- 
tain freehold  property,  545. 

Pretence  that  the  defendant  was  authorized  agent  of  the  -Execu- 
tive Committee  of  the  Exhibition  of  the  Works  of  Industry  of 
all  Nations,  and  that  he  had  power  to  allot  space  to  private 
individuals  for  the  exhibition  of  their  merchandise,  546. 
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FALSE  PRETENCES.  —  Continued. 

Pretence  that  prisoner  was  an  unmarried  man,  and  that  having 
been  engaged  to  the  prosecutrix,  and  the  engagement  broken 
o£f,  he  was  entitled  to  support  an  action  of  breach  of  promise 
against  her,  by  which  means  he  obtained  money  from  her,  547. 

Piretence  that  defendants  were  the  agents  of  P.  N.,  who  was  the 
owner  of  certain  stock  and  land,  &c:,  the  latter  of  which  was 
in  fact  mortgaged,  548. 

Pretence  that  defendant  possessed  a  capital  of  eight  thousand 
dollars,  which  had  come  to  him  through  his  wife,  it  being  her 
estate,  and  that  a  part  of  it  had  already  come  into  his  posses- 
sion, and  a  part  would  come  into  his  possession  in  the  month 
then  next  ensuing,  &c.,  549. 

Second  count     That  defendant  had  a  capital  of  $8,000, 

which  came  through  his  wife,  550. 
Thir4  count    That  defendant  had  a  capital  of  $8,000,  551. 

Pretence  that  the  defendant  was  well  o£f  and  free  from  debt,  &c., 
552. 

Second  count     Setting  forth  the  pretence  more  fully,  553. 

Pretence  that  certain  property  of  the  defendant  was  unincum- 
bered, and  that  he  himself  was  free  from  debts  and  liabilities, 
554. 

Pretence  that  certain  goods  were  unincumbered,  554^. 

Pretence  that  defendant  had  then  purchased  certain  property, 
which  it  was  necessary  he  should  immediately  pay  for,  555. 

Pretence  that  a  certain  draft  for  $7,700,  drawn  by  a  house  in 
Charleston  on  a  house  in  Boston,  which  the  defendant  exhibited 
to  the  prosecutor,  had  been  protested  for  non-payment ;  that 
the  defendant  had  had  his  pocket  cut,  and  his  pocket-book, 
containing  $195,  stolen  from  it ;  that  a  draft  drawn  by  a  person 
in  Philadelphia,  which  the  defendant  showed  the  prosecutor, 
had  been  received  by  the  defendant  in  excl)ange  for  the  pro- 
tested draft,  and  that  the  defendant  expected  to  receive  the 
money  on  the  last  mentioned  draft,  556. 

Pretence  that  a  certain  watch  sold  by  the  defendant  to  prosecutor 
was  gold,  557.    • 

Obtaining  money  by  means  of  a  false  warranty  of  the  weight  of 
goods,  558. 

Obtaining  money  by  a  false  warranty  of  goods,  559. 

Falsely  pretending  that  goods  were  of  a  particular  quality,  560. 

Pretence  that  a  certain  horse  to  be  sold,  &c.,  was  soimd,  and  was 
the  horse  called  **  Charley,''  561. 
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FALSE  PRETENCES.— CSm^mwrf. 

Pretence  that  a  horse  and  phaeton  were  the  property  of  a  lady 
then  shortly  before  deceased,  and  that  the  horse  was  kind,  &c. 
562. 

Second  count    Like  the  first,  except  that  the  offering  for 
sale  was  alleged  to  have  been  by  T.  K.  the  elder,  only, 
563. 
Other  pretence  as  to  the  value  and  history  of  a  horse,  which  the 

prisoner  sold  to  the  prosecutor,  564. 
Pretence  that  one  J.  P.,  of  the  City  of  Washington,  wanted  to 
buy  some  brandy,  &c. ;  that  said  J.  P.  kept  a  large  hotel  at 
Washington,  &c. ;  that  defendant  was  sent  by  said  J.  P.  to 
purchase  brandy  as  aforesaid,  and  defendant  would  pay  cash 
therefor,  if  prosecutor  would  sell  him  the  same.  First  count, 
565. 

Second  count    That  defendant  was  requested  by  one.  J.  P., 
who  kept  a  large  hotel  in  Washington  City,  to  purchase 
some  brandy  for  said  J.  P.,  and  that  if  prosecutor  would 
sell  defendant  two  half  pipes  of  brandy,  defendant  would 
pay  prosecutor  cash  for  the  same  shortly  afler  delivery, 
566. 
Third  count    That  defendant  had  been  requested  by  one  J. 
P.  to  purchase  for  him  some  brandy,  that  he  (the  said  J. 
P.)  kept  a  large  hotel  in  Baltimore,  &c.,  567. 
Pretence  that  one  of  the  defendants  having  advanced  money  to 
the  other  on  a  deposit  of  certain  title  deeds,  had  himself  de- 
posited the  deeds  with  a  friend,  and  that  he  received  a  sum  of 
money  to  redeem  them  ;  with  counts  for  conspiracy,  568. 
For  pretending  to  an  attesting  justice  and  a  recruiting  sergeant 
that  defendant  was  not  an  apprentice,  and  thereby  obtaining 
money  to  enlist,  569. 
For  obtaining  more  than  the  sum  due  for  carriage  of  a  parcel  by 

producing  a  false  ticket,  570. 
Pretence  that  the  defendant  had  no  note  protested  for  non-pay- 
ment, that  he  was  solvent,  and  worth  from  nine  to*  ten  thousand 
dollars,  571. 
Obtaining  acceptances  on  drafts,  by  pretence  that  certiun  goods 
had  been  purchased  by  defendant  and  were  about  to  be  shipped 
to  prosecutor,  572. 
.   Obtaining  acceptances  by  the  pretence  that  defendant  had  certain 
goods  in  storage  subject  to  prosecutor's  order,  573. 
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FALSE  PRETENCES.—  Caniinusd. 

Receiving  goods  obtained  by  false  pretences,  under  the  English 
statute,  574. 
FALSE  WEIGHT, 

indictment  for  selling  by,  499. 
FEDJBRAL  COURTS.        (See  United  States  Courts.) 
FELONIES, 

when  joinable  with  misdemeanors,  2,  note. 

Assaults  with  intent  to  commit        (See  Assaults.) 
FELONIOUS  ASSAULTS, 

indictment  for  in  Massachusetts,  248. 
FELONY, 

compounding,  nature  of  offence,  895. 

Indictment  for,  895. 
FENCES, 

indictment  for  negligently  permitting  to  remain  less  than  five  feet 
-  high,  under  North  Carolina  statute,  704. 
FERRY, 

cutting  ropes  across,  indictment  for,  486. 
FIGHT, 

challenging  to.        (See  Challenging.) 
FINAL   COUNT, 

in  U.  S.  courts,  17, 18,  181,  note,  239,  note. 
FIRE-WORKS, 

indictment  for  letting  off  in  streets,  679. 
FISH, 

obstructing  in  river,  indictment  for,  700,  701,  702. 
FORCE  AND  ARMS, 

how  far  essential,  2,  note. 
FORCIBLE  ENTRY  AND  DETAINER. 

General  frame  of  indictment  at  common  law,  489. 

Another  form  of  same,  490. 

Against  one,  &c.,  at  common  law,  with  no  averment  of  either 

leasehold  or  freehold  possession  in  the  prosecutor,  491. 
Forcible  entry,  &c,,  into  a  freehold,  on  Stat.  5  Rich.  II.  c.  8, 492. 
Forcible  entry  into  a  leasehold,  on  Stat.  21  Jac  L  c.  15,  493. 
Forcible  detainer  on  Stat  8  Hen.  VIIL  c.  9,  or  21  Jac-  L  c  51, 

494. 
Forcible  entry.     Form  in  use  in  Philadelphia.     First  count,  at 
common  law,  495. 

Second  count     Entry  upon  freehold,  496. 
Third  count  *  Entry  upon  leasehold,  497. 
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FORCIBLE  ENTRY  AND  DETAINER— Omftnwc/. 

Breaking  and  entering  a  close,  and  cutting  down  a  tree,  under 
the  Pennsylvania  Act,  498. 
FOREIGN  MINISTER, 

indictment  for  offences  against  assault  on,  976,  &c. 
Threatening  bodily  harm  to  another  in  his  presence,  977. 
Arresting,  978. 
Imprisoning,  979. 
Issuing  process  against,  982. 
Opening  and  publishing  letter  of,  983. 
FORESTALLING, 

nature  of  offence,  1007,  note. 
Indictment  for,  1007. 
FORGERY, 

general  frame  of  indictment  at  common  law,  264. 
Forging,  at  common  law,  a  certificate  of  an  officer  of  the  Ameri- 
can army,  in  1777,  to  the  effect  that  he  had  received  certain 
stores,  &c.,  265. 
Second  count     Publishing  the  same,  266. 
Forgery.    Altering  a  certificate  of  an  officer  of  the  American 
army  in  1778,  to  the  effect  that  .he  had  received  for  the  use  of 
the  troops  at  Carlisle  certain  articles  of  clothing.     Offence  laid 
at  common  law,  the  intent  being  to  defraud  the  United  States^ 
267. 
Forgery.    Altering  and  defacing  a  certain  registry  and  record* 

&C.,  under  the  Pennsylvania  Act  of  1700,  268. 
For  forging,  &c.,  a  bill  of  exchange,  an  acceptance  thereof,  and 
an  indorsement  thereon,  269. 
Second  count,  for  uttering,  270. 
Third  count,  for  forging  an  acceptance,  271. 
Fourth  count,  same  stated  differently,  272. 
Fiflh  count,  for  forging  an  indorsement,  &c.,  273. 
Sixth  count,  for  publishing  a  forged  indorsement,  &c.,  274. 
For  forgery  at  common  law  in' antedating  a  mortgage  deed  with 

intent  to  take  place  of  a  prior  mortgage,  275. 
At' common  law.    Against  a  member  of  a  dissolved  firm  for  forg- 
ing the  name  of  the  firm  to  a  promissory  note,  276. 
Forging  a  letter  of  attorney  at  common  law,  277. 
Forgery  of  bill  of  exchange.     First  count,  forging  the  bill,  278. 
Second  count    Uttering  the  same,  279. 
Third  count     Forging  an  acceptance  on  the  same,  280. 
Fourth  count     Offering,  &c.,  a  forged  acceptance,  281. 
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FORGERY.  —CatUtnued, 

Sixth  count     Offering,  &c^  forged  indorsement,  282. 
Forging  and  publishing  a  receipt  for  payment  of  money,  288. 

Second  count,  for  uttering,  284. 
Forging  a  receipt,  under  the  North  Carolina  statute,  285. 
Forging  a  Jieri  faciasy  at  common  law,  286. 

Second  count    Uttering  same,  287. 
Forgery  of  a  bond,  at  common  law,  288. 
At  common  law,  by  separating  from  the  back  of  a  note  an  in- 
dorsement of  part  payment,  289. 
Forgery  in  altering  a  peddler's  license,  at  common  law,  290. 
Forgery  of  a  note  which  cannot  be  particularly  described  in  con- 
sequence of  its  being  destroyed,  291. 
Forgery  of  a  note  whose  tenor  cannot  be  set  out  on  account  of  its 

being  in  defendant's  possession,  292. 
Forgery  of  bond  when  forged  instrument  is  in  defendant's  posses- 
sion, 293. 
Forgery  at  common  law,  in  passing  counterfeit  bank  notes,  294. 
Forgery  of  the  note  of  a  foreign  bank,  as  a  misdemeanor  at  com- 
mon law,  295. 
Forging  a  bank  note,  and  uttering  the  same,  under  English  stat- 
ute, 29^. 

Second  count     Putting  away  same,  297. 

Third  count     Forging  promissory  note,  298. 

Fourth  count    Putting  away  same,  299. 

Fifth  count     Same  as  first,  with  intent  to  defraud  J.  S.,  300. 

Sixth  count     Putting  away  same,  801. 

Seventh  count     Same  as  second,  with  intent  to  defraud  J. 

S.,  302. 
Eighth  count     Putting  away  same,  303. 
Attempt  to  pass  counterfeit  bank  note,  under  Ohio  statute,  804. 
Forging  a  certificate  granted  by  a  collector  of  the  customs,  305. 
Causing  and  procuring  forgery,  &c.,  306. 
Altering  generally,  307. 

Altering,  &c.,  averring  specially  the  alterations,  308. 
Same  in  another  shape,  309. 
Uttering  certificate  as  forged,  310. 
Uttering  certificate  as  altered,  311. 
Forging  a  treasury  note,  312. 
Causing  and  procuring,  &c.,  313. 
Altering  same,  314. 
Passing  note,  &c.,  315. 
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Same  in  another  shape,  316. 

Feloniously  altering  a  bank  note,  817. 

Having  in  possession  forged  bank  notes  without  lawful  excuse, 

knowing  the  same  to  be  forged,  318. 
Uttering  and  passing  a  counterfeit  bank  bill,  under  §  4,  ch.  96  of 

Revised  statutes  of  Vermont,  319. 
Uttering  forged  order,  under  Ohio  statute,  320. 
Another  form  for  same,  321. 

Uttering  a  forged  note  purporting  to  be  issued  by  a  bank  in  an- 
other State,  under  the  Vermont  statute,  322. 
Having  counterfeit  bank  note  in  possession,  under  Ohio  statute, 

323. 
Having  in  possession  counterfeit  plates,  under  Ohio  statute,  324. 
Secretly  keeping  counterfeiting  instruments,  under  Ohio  statute, 

325. 
Having  in  possession  counterfeit  bank  notes,  under  Ohio  statute, 

326. 
Having  in  possession  forged  note  of  United  States  Bank,  under 

the  Vermont  statute,  327. 
Forgery,  &c„  in  New  York.     Having  in  possession  a  foiled  note 

of  a  corporation,  328. 

Second  count     Uttering  the  same,  329. 
Forging  an  instrument  for  payment  of  money,  lender  the  New 

York  statute,  330. 

Second  count    Uttering  the  same,  331. 
Having  in  possession  forgied  notes,  &c.,  with  intent  to  defraud, 
.  under  the  New  York  statute,  332. 
Forgery  of  a  note  of  a  bank  incorporated  in  Pennsylvania,  under 

the  Pennsylvania  statute,  333. 

Second  count     Passing  same,  334. 
Forgery  of  the  note  of  a  bank  in  another  State,  under  the  Vir- 
ginia statute,  335. 
For  making,  forging,  and  counterfeiting,  &c.,  American  coin, 

under  act  of  Congress,  336. 

Second  count    Same,  averring  time  of  coining,  337. 
Third  count     Passing,  &c.,  338. 
Fourth  count     Same  in  another  shape,  339. 
Fiflh  count     Same,  specifying  party  to  be  defrauded,  340. 
Ck>unterfeiting  half  dollars,  under  act  of  Congress,  341. 
Passing  counterfeit  half  dollars,  with  intent  to  defraud  an  unkf  own 

person,  under  act  of  Congress,  342. 
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Second  count    Same,  with  intent  to  defraud  R  K,  343. 
Having  coining  tools  in  possession,  at  common  law,  344. 
Making,  forging,  and  counterfeiting,  &c.,  foreign  coin,  quarter 

dollar,  under  act  of  C!ongress,  345. 

Second  count     Procuring  forgery,  346. 
Passing,  uttering,  and  publishing  counterfeit  coin  of  a  foreign 

country,  under  act  of  Congress,  specifying  party  to  be  defrauded, 

347. 
Debasing  the  coin  of  the  United  States,  by  an  officer  employed 

at  the  mint,  under  act  of  Congress,  348. 
Fraudulently  diminishing  the  coin  of  the  United  States,  under 

act  of  Congress,  349. 
Uttering  a  counterfeit  half  guinea,  at  common  law,  350. 
Passing  counterfeit  coin  similar  to  a  French  coin,  at  common  law, 

351. 
Counterfeiting  United  States  coin,  under  the  Vermont  statute, 

352. 
Having  in  possession  coining  instruments,  under  the  Rev.  Sts.  of 

Massachusetts,  ch.  127,  §  18,  353. 
Having  in  possession  ten  counterfeit  pieces  of  coin,  with  intent  to 

pass  the  same,  under  Rev.  Sts.  of  Mass.  ch.  127,  §  15,  354. 
Having  in  custody  less  than  ten  counterfeit  pieces  of  coin,  under 

Rev.  Sts.  of  Mass.  ch.  127,  §  16,  355. 
Uttering  and  publishing  as  true  a  forged  promissory  note.    Bev. 

Sts.  of  Mass.  ch.  127,  §  2,  356. 
For  forging  a  promissory  note.     Rev.  Sts.  of  Mass.  ch.  127,  §  1, 

357. 
For  counterfeiting  a  bank  bill    Rev.  Sts.  of  Mass.  ch.  127,  §  4, 

358. 
For  having  in  possession  at  the  same  time,  ten  or  more  counter- 
feit bank  bills,  with  intent  to  utter  and  pass  the  same  as  true. 

Rev.  Sts.  of  Mass.  ch.  127,  §  5,  359. 
Passing  a  counterfeit  bank  bill.    Rev.  Sts.  of  Mass.  ch.  127,  §  6, 

360. 
Having  in  possession  a  counterfeit  bank  bill,  with  intent  to  pass 

the  same.    Rev.  Sts.  of  Mass.  ch.  127,  §  8,  361. 
Making  a  tool  to  be  used  in  counterfeiting  bank  notes.    Rev.  Sts. 

of  Mass.  ch.  127,  §  9,  362. 
Having  in  possession  a  tool  to  be  used  in  counterfeiting  bank 

notes,  with  intent  to  use  the  same.    Rev.  Sts.  of  Mass.  ch.  127, 

§  9,  363. 
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Counterfeiting  current  coin.     Rev.  Sts.  of  Mass.  ch.  127,  §  15, 

364. 
Uttering  and  passing  counterfeit  coin.     Rev.  Sts.  of  Mass.  cb. 

127,  §  16,  365. 
Coining,  &c.,  under  the  North  Carolina  statute,  366. 
FORNICATION  AND  BASTARDY, 

in  South  Carolina,  against  the  man,  1002. 
Same,  in  Pennsylvania,  1003^ 
Same,  against  the  woman,  1004 
FRAUDULENT  CONVEYANCES, 

under  statute  of  Elizabeth,  518.    ' 
FRAUDULENT  INSOLVENCY, 

in 'Pennsylvania,  indictment  for,  519. 
General  form,  519. 

Averring  collusion  with  another  person,  520. 
'  Same,  but  averring  collusion  with  another  person,  521. 
Same,  specifying  another  assignee,  522. 

By  a  tax  collector.     First  count.     Embezzling  creditor's  prop- 
erty, 523. 

Second  count.    Applying  to  his  own  use  trust  money,  &c., 
524. 
FRAUDULENT  SALES.        (See  Seobetino  Goods.) 
FREIGHT, 

conspiracy  by  transporters  to  raise  the  price  of,  indictment  for, 
658. 

GAMBLING  HOUSES, 

keeping,  nature  of  offence,  736,  &c. 

Keeping  a  gaming-house,  at  common  law,  736. 

Second  count.     Gaming-room,  .737. 
Keeping  a  common  gaming-house,  at  common  law.     Another 

form,  omitting  the  averment  in  last  of  playing  rouge  et  noir, 

738. 
Same,  the  game  played  being  hazard,  739. 
Same,  and  permitting  persons  unknown  to  play  at  E.  0.«  740. 
Gaming-house.     Form  in  use  in  New  York,  741. 
Against  an  innholder,  in  Massachusetts,  for  allowing  nine-pins,  &c., 

to  be  played  on  his  premises,  742. 
Against  same  for  keeping  gaming-cocks,  under  Rev.  Sts.  ch.  47, 

§  9,  743. 
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Against  tavern-keeper  for  permitting  unlawful  gaming,  in  Penn- 
sylvania, 744. 
Against  a  person  in  same,  for  keeping  a  gambling  device  called 
sweat-cloth,  745. 

Second  count    Common  gaming-house,  746. 
Gambling  under  Pennsylvania  Act  of  1847.     First  count,  keep- 
ing a  room  for  gambling,  747. 

Second  count,  exhibidng  gambling  apparatus,  748. 

Third  count,  aiding  persons  unknown  in  keeping  a  gamUing 

table,  749. 
Fourth  count,  persuading  J.  S.  to  visit  a  gambling  room, 
750. 
Against  a  tavern-keeper  for  holding  near  his  house  a  horse-race, 

under  the  Pennsylvania  statute,  751. 
Masquerade,  under  Pennsylvania  statute  of  15th  Februaiy,  1808. 

752. 
Gaming  in  Alabama.     First  count,  playing  at  cards,  754. 
Keeping  a  gaming-table,  in  Alabama,  755. 
Betting  at  an  elecdon,  1028. 
Betting  on  a  horse-race,  1024. 
Entering  and  running  a  horse  at  a  horse-race,  1025. 
Winning  money  at  cards,  1026. 
Breach  of  pilot  laws  in  Massachusetts,  1027. 
GATE, 

erecting  across  highway,  indictment  for,  675. 
GEORGIA, 

commencement  and  conclusion  of  indictment  in,  62. 
GOODS, 

description  of,  415. 
Rescuing,  indictment  for,  874. 
GUILTY  INTENT, 

how  to  be  set  forth,  2,  note. 
Plea  of.  (See  Pleas.) 

GUNPOWDER, 

keeping  in  city,  indictment  for,  710. 

HANGING  A  MAN  IN  EFFIGY, 

indictment  for,  959. 
HARBORS, 

nuisances  to,  notes  concerning,  674,  note. 
Indictment  for  obstructing,  703. 
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HIGH   CONSTABLE, 

indictment  against  for  not  attending  session,  909. 
HIGHWAYS, 

nuisances  to,  notes  concerning,  674,  note. 
Indictment  for  obstructing,  675,  et  seq. 
Non-repair  of,  &c.     (See  Nuisance,  forms  for,  781,  &c.) 
HOGS, 

keeping  in  city,  indictment  for,  711. 
HOMICIDE, 

general  form  of  indictment,  114. 
By  shooting  with  a  pistol,  115. 
By  cutting  the  throat,  116. 

Against  principal  in  the  first  and  in  the  second  degree,  for  shoot- 
ing with  a  pistol,  117. 
Against  principal  in  the  first  and  principal  in  the  second  degree. 
Hanging,  118. 
Second  count    Against  same.     Beating  and  hanging,  119. 
Striking  with  a  poker,  120. 
Riding  over  with  a  horse,  121. 
Drowning,  122. 
Strangling,  128. 

Second  count     By  strangling  and  stabbing  with  unknown 
persons,  124. 
Poisoning  with  arsenic,  125. 
Burning  a  house  where  the  deceased  was  at  the  time,  126. 

Second  count    Ayerring  a  preconceived  intention  to  kill, 

127. 
First  count,  by  choking,  against  two  —  one  as  principal  in 

the  first  degree,  and  the  other  in  the  second  degree,  128. 
Second  count,  by  choking  and  beating.    Against  two —  one 
as  principal  in  th^  first  degree,  the  other  in  second  degree 
129. 
Poisoning.     First  count  with  arsenic,  in  chicken  soup,  130. 

Second  count    Against  one  defendant  as  principal  in  the 
first,  and  the  other  as  principal  in  the  second  degree,  131. 
Third  count    Against  one  as  principal  and  the  other  as 
accessary  before  the  fact,  132. 
Placing  poison  so  as  to  be  mistaken  for  me^cine,  133. 
Of  a  child  by  poison,  134. 

By  mixing  white  arsenic  with  wine,  and  sending  it  to  deceased, 
&c.,  135. 
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By  poisoning.     First  count,  mixing  white  arsenic  in  chocolate, 
136. 
Second  count    Mixing  arsenic  in  tea,  137. 

By  giving  to  the  deceased  poison,  and  thereby  aiding  her  in  sui- 
cide, 138. 

In  the  first  degree  in  Ohio.    By  obstructing  a  railroad  track,  139. 

In  the  first  degree  in  Ohio.  By  sending  to  the  deceased  a  box 
containing  an  iron  tube,  gunpowder,  bullets,  &c.,  artfuUy  ar- 
ranged so  as  to  explode  on  attempting  to  open  it,  140. 

In  the  first  degree  in  Ohio.  By  a  father,  chaining  and  confining 
his  infant  daughter  several  nights  during  cold  weather,  without 
clothing  or  fire,  141. 

Second  count.    Not  alleging  a  chaining,  142. 

By  forcing  a  sick  person  into  the  street,  143. 

By  stabbing,  under  Ohio  statute,  143^. 

Of  an  infant  by  suffocation,  144. 

Stamping,  beating,  and  kicking,  145. 

Beating  with  fists  and  kicking  on  the  ground,  no  mortal  wound 
being  discovered,  146. 

For  stabbing,  casting  into  the  sea,  and  drowning  the  deceased  on 
the  high  sea,  &&,  147. 

Knocking  to  the  ground,  and  beating,  kicking,  and  wounding,  148. 

Striking  with  stones,  149. 

Casting  a  stone,  150. 

Striking  with  a  stone,  151. 

By  striking  with  an  axe  on  the  neck,  152. 

By  striking  with  a  knife  on  the  hip,  the  death  occurring  in  another 
State,  153. 

Stabbing  with  a  knife,  155. 

Against  J.  T.  for  shooting  the  deceased,  and  against  A.  S.  for 
,  aiding  and  abetting,  156. 

Of  a  basUrd  child,  157.* 

Throwing  a  bastard  child  in  a  privy,  158. 

Smothering  a  bastard  child  in  a  linen  cloth,  159. 

In  Pennsylvania,  of  a  bastard  child  by  strangling,  160. 

Starving  apprentice,  161. 

Manslaughter  by  neglect  First  count,  that  the  deceased  was 
the  apprentice  of  the  prisoner,  and  died  from  neglect  in  pris- 
oner to  supply  him  with  food,  &c.,  162. 

Second  count,  charging  killing  by  overwork  and  beating, 
163. 
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Manslaughter.  Against  a  woman  for  exposing  her  infant  child 
so  as  to  produce  death,  164. 

Manslaughter.  By  forcing  an  aged  woman  out  of  her  house  in 
the  night,  ducking,  tarring,  feathering,  and  whipping  her,  165. 

Against  the  keeper  of  an  asylum  for  pauper  children,  for  not 
supplying  one  of  them  with  proper  food  and  lodging,  whereby 
the  child  died,  166. 

Manslaughter,  by  striking  with  stone,  167. 

Manslaughter.  By  giving  to  the  deceased  large  quantities  of 
spirituous  liquors,  of  which  he  died,  168. 

Against  driver  of  a  cart  for  driving  over  deceased,  169. 

Manslaughter.  Against  a  husband  for  neglecting  to  provide 
shelter  for  his  wife,  170. 

In  a  duel  fought  without  the  State.  Rev.  Sts.  of  Mass.  ch.  125, 
§  3,  171. 

Manslaughter  in  second  degree  against  captain  and  engineer  of  a 
steamboat,  under  New  York  Rev.  Sts.  p.  531,  §  46,  172. 

Against  the  engineer  of  a  steamboat,  for  so  negligently  manag- 
ing the  engine  that  the  boiler  burst  and  thereby  caused  the 
death  of  a  passenger,  173. 

Against  agent  of  company  for  neglecting  to  give  a  proper  signal 
to  denote  the  obstruction  of  a  line  of  railway,  whereby  a  colli- 
sion took^place  and  a  passenger  was  killed,  174. 

Against  the  driver  and  stoker  of  a  railway  engine,  for  negli- 
gently driving  against  another  engine,  whereby  the  deceased 
met  his  death,  175. 

Involuntary  manslaughter  in  Pennsylvania,  by  striking  an  infant 
with  a  dray,  176. 

On  the  high  seas.  General  form  as  used  in  the  United  States 
Courts,  177. 

On  the  high  seas,  by  striking  with  a  handspike.  Adapted  to 
United  States  Courts,  178. 

Striking  with  a  glass  bottle,  on  the  forehead,  on  board  an  Ameri- 
can vessel  in  a  foreign  jurisdiction.  Adapted  to  United  States 
Courts,  179. 

Against  a  mother  for  drowning  her  child,  by  throwing  it  from  a 
steamboat  on  Long  Island  Sound,  180. 

Second    count      Omitting  averment  of  relationship,  and 
charging  the  sex  to  be  unknown,  180. 

On  the  high  seas,  with  a  hatchet,  181. 

Manslaughter  on  the  high  seas,  182. 
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Second  count.     Same  on  a  long-boat  belonging  to  J.  P.  Y^ 
&c.,  182. 
Misdemeanor  in  concealing  death  of  bastard  child  by  casting  it 

in  a  well,  under  the  Pennsylvania  statute,  183. 
Same,  where  means  of  concealment  are  not  stated,  184. 
Endeavor  to  conceal  the  birth  of  a  dead  child,  under  the  English 

statute,  185. 
Conspiracy  to  murder,  610. 
HORSE  RACING, 

indictment  against  tavern-keeper  for  holding,  751. 
HOUSE, 

erecting  and  continuing,  part  being  on  the   highway,  indictment 
for,  676. 
HOUSE  OF*  ILL-FAME.    (See  Disorderly  House,  NuisiJfCE.) 

ILLINOIS, 

commencement  and  conclusion  of  indictment  in,  82. 
INCESTUOUS   MARRIAGE,  Etc., 

indictment  for,  1000. 
INDECENT  LIBELS,  Etc.  (See  Obscene,  Etc.) 

INDIANA, 

commencement  and  conclusion  of  indictment  in,  79. 

Administering  medicine  with  intent  to  produce  abortion,  211. 

Disinterriug  dead  body,  825. 

Carrying  a  dangerous  weapon,  867. 
INDICTMENT, 

general  frame  of,  at  common  law,  2. 

Requisites  of,  2,  note. 

Name  of  defendant  in,  2,  note. 

Number  of  defendants,  2,  note. 

Addition  of  defendant,  2,  note. 

Mystery  of  defendant,  2,  note. 

Residence  of  defendant,  2,  note. 

Time,  2,  note. 

Force  and  arms,  2,  note. 

Place,  2,  note. 

Name  of  prosecutor,  2,  note. 

Intent,  2,  note,  264,  note. 

Conclusion,  2,  note. 

Joinders  of  several  counts,  2,  note. 
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INFECTIOUS   DISEASE, 

child  infected  with,  indictment  against  a  person  for  exposing  in 
street,  716. 

Person  infected  with,  indictment  against  captain  of  vessel  for 
bringing  into  port,  937. 
INFORMATION, 

form  of  in  Ck>nnecticut,  33. 

In  Louisiana,  71. 
INNHOLDERS, 

indictment  against,  for  permitting  gambling,  &c.,  742,  &c. 

Indictment  against,  for  permitting  ninepins  to  be  played,  742. 

Indictment  against,  for  keeping  gaming  cocks,  743. 

Refusing  to  entertain  guests,  911,  912. 

(See  Tavern  Keepeb.) 
INQUEST, 

not  appearing  at,  indictment  against  juror  for,  917. 
INSOLVENCY, 

fraudulent,  in  Pennsylvania,  519. 
INSOLVENT, 

indictment  against,  for  false  return  of  creditors  and  estate,  584, 585. 
INSTRUMENT  OF   WRITING, 

how  to  be  set  forth,  264,  939. 
INSULTING  JUSTICE, 

in  discharge  of  duties,  960. 
INSURERS, 

destroying  vessel  at  sea,  with  intent  to  defraud,  &c.,  575. 

Conspiracy  to  do  the  same,  639. 
INSURRECTION, 

attempt  to  foment  by  seditious  letter,  indictment  for,  958. 
INTENT  TO   CHEAT, 

how  to  be  averred  in  indictment,  2,  note,  264,  note. 

Generally,  how  to  be  averred,  2,  note. 
INTENT  TO  COMMIT  OFFENCES.  (See  Assaults  with  Intent.) 
INTERMENT  OF   BODY, 

preventing,  indictment  for,  827. 
INTOXICATION.  (See  Drunkenness.) 

INVOLUNTARY  MANSLAUGHTER, 

in  Pennsylvania,  indictment  for,  176. 


ER, 

deputy,  assault  on,  indictment  for,  888. 
Indictment  against,  for  voluntary  escape,  921. 
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V         JEOPARDY, 

once  in,  plea  of,  1157. 
JOINDER, 

of  defendants,  2,  note. 

Of  offences,  2,  note. 
JUDGE  AND  JURY, 

libel  on,  indictment  for,  949. 
JURISDICTION  OF  U.  S.  COURTS, 

how  averred,  17, 18. 

Plea,  &C.  (See  Plea.) 

JUROR, 

indictment  against,  for  not  appearing  when  summoned  on  a  cor- 
oner^s  inquest,.  917. 
JURY, 

grand.  (See  Gband  Jury.) 

JUSTICE, 

indictment  against,  for  committing  in  case  where  he  had  no  juris- 
diction, 897. 
JUSTICES, 

indictment  against,  898,  &c 

(See  Magistratr.) 

KENTUCKY, 

commencement  and  conclusion  of  indictment  in,  85. 
Violation  of  license  laws  in,  818. 

LANDMARKS, 

indictment  for  removing,  482. 
LARCENY, 

general  frame  of  indictment  at  common  law,  415. 

Stealing  the  property  of  different  persons,  416. 

At  a  navy  yard  of  the  United  States,  417. 

On  the  high  seas,  418. 

On  the  high  seas.    Another  form,  419. 

In  an  American  ship  at  the  Bahama  Islands,  420. 
Second  count    Receiving,  &c,  421. 

Form  in  use  in  New  York,  422. 

Same  in  Pennsylvania,  423. 

Second  count    Receiving  stolen  goods,  424. 

Same  in  New  Jersey,  425. 

Same  in  South  Carolina,  426. 

Same  in  Michigan,  427. 
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LARCENY.  —  Continued. 

Bank  note  in  North  Carolina,  428. 

Bank  note  in  Pennsylvania,  429. 

Bank  note  in  Connecticut,  480. 

Bank  note  in  Tennessee,  431. 

Bank  notes  of  unknown  bank,  431(. 

In  dwelling-house  in  daytime.     Mass.  Rev.  Sts.  ch.  126,  §  14, 

432. 
Breaking  and  entering  a  vessel  in  the  night-time,  and  committing 

a  larceny  therein,  under  Mass.  Rev.  Sts.  ch.  126,  §  11,  433. 
Breaking  and  entering  a  shop  in  the  night,  and  committing  a 

larceny  therein,  under  Mass.  Rev.  Sts.  ch.  126,  §  11,  434. 
By  the  cashier  of  a  bank.     Mass.  Stat  1847,  ch.  171,  §  1,  435. 
Breaking  and  entering  a  stable  in  the  night-time,  and  committing 

a  larceny  therein.    Mass.  Stat  1851,  ch.  156,  §  1,  436. 
Breaking  and  entering  a  shop  in  the  night-time,  adjoining  to  a 

dwelling-house,  with  intent  to  commit  the  crime  of  larceny, 

and  actually  stealing  therein.     Mass.  Stat  1839,  ch.  31,  437. 
Entering  a  dwelling-house  in  the  night-time  without  breaking, 

some  persons  being  therein,  and  being  put  in  fear.    Mass.  Rev. 

Sts.  ch.  126,  §  12,  438. 
Breaking  and  entering   a  dwelling-house  in  the  daytime,  the 

owner  being  therein,  and  being  put  in  fear.    Mass.  Rev.  Sts. 

ch.  126,  §  12,  439. 
Breaking  and  entering  a  city  hall,  and  stealing  therein  in  the 

night-time.    Mass.  Rev.  Sts.  ch.  26,  §  14,  440. 
Stealing  in  a  building  that  is  on  fire.    Mass.  Rev.  Sts.  ch.  126> 

441. 
From  the  person.    Rev.  Sts.  of  Mass.  ch.  126,  §  16,  442. 
Of  real  property.    Mass.  Stat  1851,  ch.  151,  443. 
From  mail,  1099,  Ac. 

For  larceny  of  and  from  the  mail,  see  Post-office. 
LARCENY  AND  EMBEZZLEMENT, 

of  public  property,  on  the  statute  of  the  United  States  of  the 

80th  of  April,  1790,  §  26,  444. 
Against  an  assistant  postmaster,  for  stealing  money  which  came 

into  his  hands  as  assistant  postmaster,  on  the  Act  of  3d  March, 

1825,  §  21,  445. 
LASCIVIOUSNESS, 

when  indictable,  774. 
indictments  against,  774,  775,  776,  777. 
LAW  OF  NATIONS.  (See  Fobbion  Ministebs.) 
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LETTER, 

stealing,  opening,  embezzling,  &c.,  in  United  States  Courts. 

(See  Post-office.) 
Threatening.  (See  Threatening  Letters.) 

LETTER  OF   FOREIGN   MINISTER, 

opening  and  publishing,  at  common  law,  indictment  for,  983. 
LETTING  HOUSE  TO  A  WOMAN  OF  ILL-FAME, 

indictment  for,  735. 
LEVYING  WAR, 

indictment  for,  &c.,  1117,  et  seq. 
LEWDNESS, 

when  indictable,  765-74. 
Open,  indictment  against,  774,  et  seq. 
LIBEL, 

general  frame  of  indictment,  939. 
General  requisites  of  indictment,  939,  note. 
As  to  name  of  prosecutor,  939,  note. 
As  to  setting  out  libellous  matter,  939. 
Where  the  instrument  is  lost,  939,  note. 
Where  it  is  in  a  foreign  language,  939,  note. 
When  indecent,  &c.,  939,  note. 
As  to  innuendo,  939,  note. 
Indictments : 

On  an  individual  generally,  940. 
Publishing  generally,  941. 
Posting  a  man  as  a  scoundrel,  &a,  942. 
Upon  an  attorney,  contained  in  a  letter,  943. 
Publishing  an  ex  parte  statement  of  an  examination  before  a 
magistrate  for  an  offence  with  which  the  defendant  was  charged, 
944. 
Information  for  writing  and  publishing  a  libel  against  the  king 

and  government,  945. 
For  publishing  the  same  in  other  newspapers,  946. 
On  the  President  of  the  United  States,  947. 
Another  form  for  same,  948. 

On  a  judge  and  jury  when  in  the  execution  of  their  duties,  949. 
On  a  sheriff,  attributing  to  him  improper  motives  and  conduct,  in 
getting  up  petitions,  &C.,  for  the  locating  of  the  seat  of  justice 
in  a  particular  county,  950. 
On  a  justice  of  the  police  court  in  Boston,  &C.,  951. 
On  an  officer,  said  libel  consisting  of  a  paper  alleged  to  have  been 
read  by  the  defendant  at  a  public  meeting,  but  which  was  in 
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LIBEL.  —  Continued. 

the  defendant's  possession,  or  destroyed,  and  consequently  was 

not  produced  to  the  grand  jury,  952. 
Seditious  libel.     The  libellous  matter  consisting  in  an  address  to 

the  electors  of  Westminster,  of  which  the  defendant  was  the 

representative,  charging  the  government  with  trampling  upon 

the  people,  &c.,  953. 
Publishing  at  a  time  of  popular  commotion  resolutions  attacking 

the  government  as  blood-thirsty,  &c.,  954. 
Ld  German,  in  the  Circuit  Court  of  the  United  States,  955. 
In  French,  against  a  foreign  potentate,  956. 
Sending  a  letter  to  a  commissioner  of  revenue  in  the  United 

States,  containing  corrupt  proposals,  957. 
Writing  a  seditious  letter  with  intent  to  excite  fresh  disturbance 

in  a  district  in  a  state  of  insurrection,  958. 
Hanging  a  man  in  effigy,  959. 
Insulting  a  justice  in  the  execution  of  his  office,  960. 
For  seditious  words,  961. 
Another  form  for  same,  962. 
Uttering  blasphemous  language  as  to  God,  963. 
Same  under  Rev.  Sts.  Mas^.  ch.  130,  §  15,  964. 
Blaspheming  Jesus  Christ,  965. 
Blaspheming  the  Holy  Ghost,  966. 
Composing  and  publishing  blasphemous  libel,  967. 
Obscene  libel.     First  count,  not  setting  forth  libellous  matter, 

968. 

Second  count     Publishing  an  obscene  picture,  969. 
Exhibiting  obscene  pictures,  970. 

Against  the  printer  of  a  newspaper  for  publishing  an  advertise- 
ment by  a  married  woman,  offisring  to   become  a  mistress, 

971. 
Indictment  for  threatening  to  accuse  of  an  infamous  crime,  972. 
Sending  a  letter,  threatening  to  accuse  a  person  of  a  crime.  Mass. 

Rev.  Sts.  ch.  125,  §  17,  973. 
Sending  a  letter  threatening  to  bum  a  dwelling-house.    Mass. 

Rev.  Sts.  ch.  125,  §  17,  974. 
Sending  a  threatening  letter,  975. 
LIBELLOUS  EFFIGIES, 

indictment  against  exhibiting,  765,  959. 
LIBERTY  POLE, 

indictment  against  attempt  to  raise  an  insurrection  by,  1128. 
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LICENSE  LAWS,  VIOLATION  OF. 

Presuming  to  be  a  common  seller  of  wine,  under  Maine  statute, 
792. 

Selling  liquors  by  retail,  in  New  Hampshire,  793. 

Dealing  in  liquor,  &c,  without  license,  under  §  1,  ch.  83,  Ver- 
mont Rev.  Sts.,  794. 

Selling  liquor  by  the  small,  under  the  same,  795. 

Selling  liquor,  &c.,  under  Mass.  Bev.  Sts.  ch.  47,  §  1,  796. 

Another  form  under  same  section,  797. 

Under  Rev.  Sts.  ch.  47,  §  2,  798. 

Another  form  under  same,  799. 

Under  Rev.  Sts.  ch.  47,  §  2,  800. 

Another  form  under  same,  801. 

Another  form  under  same,  802. 

Anotlier  form,  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is 
licensed  to  soil  wine,  <Sbc.,  803. 

Another  form  under  same,  804. 

Another  form  under  same,  805. 

Another  form  under  same,  806. 

Selling  liquor  without  license,  under  Mass.  Rev.  Sts.  ch.  47,  §  3, 
807. 

Another  form  under  same,  808. 

Another  form  under  same,  809. 

Violation  of  license  laws  in  Rhode  Island,  810. 

Same  in  New  York,  811. 

Same  in  New  Jersey,  812. 

Same  in  Pennsylvania,  813. 

Another  form  for  same,  being  that  used  in  Philadelphia,  814 

Same  in  Virginia,  815. 

Same  in  North  Carolina,  816. 

Same  in  Alabama,  817. 

Same  in  Kentucky,  818. 

Same  in  Tennessee,  819. 

Same  in  Mississippi,  820. 
LIQUOR, 

selling  by  the  small.        (See  Tippling-Houses.) 
LORD'S  DAY.  (See  Sabbath.) 

LOST  INSTRUMENT, 

how  pleaded,  939,  note. 
LOT, 

public  nuisance  to,  indictment  for,  690,  ^bc 
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LOTTERIES, 

selling  lottery  tickets,  general  frame  of  indictment,  828. 

General  requisites  of  indictment,  828,  note. 
Indtcimenis  against : 

Selling  lottery  tickets.     Greneral  frame  of  indictment,  828. 

Same  where  ticket  is  lost  or  destroyed,  or  in  defendant's  posses- 
sion, 829. 

Selling  ticket  in  New  Hampshire,  830. 

Same  in  Massachusetts,  881.  4 

Advertising  lottery  ticket  in  same,  under  Stat.  1825,  di.  184, 832. 

Selling  lottery  tickets  in  same,  under  Stet  1825,  ch.  184,  §  1, 833. 

Selling  ticket  in  New  York,  834. 

Another  form  for  same,  835. 

Promoting  lottery  in  same,  being  the  form  in  common  use,  836. 

Carrying  on  lottery  whose  description  is  unknown  to  jurors,  837. 

Selling  lottery  policy  in  Pennsylvania,  under  Act  of  March  16, 
1847,  838. 

Selling  ticket  in  same,  under  same,  839. 

Same  under  repealed  Act  of  March  1, 1833.    First  count,  sale  of 
ticket,  ticket  being  set  forth,  840. 

Second  count  Conspiracy  to  sell  a  lottery  ticket,  &c.,  the 
defendant  being  singly  charged  with  a  conspiracy  with 
others  unknown,  841  • 

Same  in  Virginia,  842. 

Selling  lottery  tickets,  under  Ohio  statute,  843. 

Opening  up  a  lottery  scheme,  called  "  the  Western  Reserve  Art 
Union,"  under  Ohio  statute,  844. 

Publishing  scheme  of  chance,  under  Ohio  statute,  845. 

Conspiracies  to  violate  the  laws  concerning,  how  to  be  pleaded, 
624. 
LOUISIANA, 

commencement  and  conclusion  of  indictment  in,  71. 

Information  in,  71. 

MAGISTRATE, 

indictment  against  for  committing  where  he  had  no  jurisdiction, 

897. 
Indictment  against  for  neglect  of  duty  in  riot,  898. 
Indictment  against  for  proceeding  to  discharge  duties  of  office 

when  intoxicated,  899. 
Indictment  against  for  issuing  warrant  without  oath,  900. 
Indictment  against  for  refusal  to  deliver  transcript,  &c.,  901. 

718 


Digitized  by 


Google 


INDEX. 

MAGISTRATE.—  Cantinued. 

Indictment  against  for  extortion,  902. 
Indictment  against  a  third  party  for  insulting,  &Cy  960. 
MAIL, 

United  States,  offences  concerning.    (See  Post-office.) 
MAINE, 

Commencement  and  conclusion  of  indictment  in,  19. 
MAINTENANCE, 

indictment  for,  1011. 
MALICIOUS   MISCHIEF, 

requisites  of  indictment,  &c,  470. 
Indictments : 

[^For  several  forrns  of  indictments  which  might  be  classed  under  this 
•  head,  see  213,  ^cJ] 

Maliciously  wounding  a  cow,  470. 

Giving  cantharides  to  prosecutors,  471. 

Tearing  up  a  promissory  note,  472. 

Cutting  down  trees  the  property  of  another,  not  being  fruit,  or 

cultivated,  or  ornamental  trees,  under  Ohio  statute,  473. 
Destroying  vegetables  under  Ohio  statute,  474. 
Killing  a  heifer,  under  Ohio  statute,  475. 
Cutting  down  trees,  &c.,  476. 
Killing  a  steer  at  common  law,  477. 

Altering  the  mark  of  a  sheep,  under  the  North  Carolina  statute, 
478. 

Second  count     Defacing  mark,  479. 
Entering  the  premises  of  another,  and  pulling  down  a  fence,  480. 
Destroying  two  lobster  cars,  under  the  Massachusetts  statute, 

481. 
Removing  a  landmark,  under  the  Pennsylvania  statute,  482. 
Felling  timber  in  the  channel  of  a  particular  creek,  in  a  partic- 
ular county,  under  the  North  Carolina  statute,  483. 
Throwing  down  fence,  under  Ohio  statute,  484. 
Breaking  into  house,  and  frightening  a  pregnant  woman,  485. 
Cutting  ropes  across  the  ferry,  486. 
Breaking  glass  in  a  building.     Mass.  Rev.  Sts.  ch.  126,  §  42, 

487. 
Burning  a  record,  488. 
MANSLAUGHTER.  (See  Homicide.) 

MARINER.  (See  Seamen.) 

MARSHAL  OF  UNITED  STATES, 
resistance  to,  indictment  for,  885. 
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MARYLAND, 

commencement  and  conclusion  of  indictment  in,  50. 
MASQUERADE, 

indictment  against,  7«52. 
MASSACHUSETTS, 

commencement  and  conclusion  of  indictment  in,  28-30. 
Indictments : 

Against  accessary  before  the  fact  generally,  101. 

Against  accessary  after  the  fact  generally,  102. 

Murder,  in  a  duel  fought  without  the  State,  171. 

For  carnally  knowing  and  abusing  a  woman  child  under  the  age 
of  ten  years,  187. 

Mayhem,  by  slitting  the  nose,  193. 

Assault  and  battery,  Massachusetts  form,  215. 

Felonious  assault,  248. 

Felonious  assault  with  intent  to  rob,  being  armed,  250. 

Assault  with  intent  to  ravish,  253. 

Having  in  possession  coining  instruments,  353. 

Having  in  possession  ten  counterfeit  pieces  of  coin,  with  intent  to 
pass  the  same,  354. 

Having  in  custody  less  than  ten  counterfeit  pieces  of  coin,  355. 

Uttering  and  publishing  as  true  a  forged  promissory  note,  356. 

For  forging  a  promissory  note,  357. 

For  counterfeiting  a  bank  bill,  358. 

For  having  in  possession  at  the  same  time,  ten  or  more  counter- 
feit bank  bills,  with  intent  to  utter  and  pass  the  same  as  true, 
359. 

Passing  a  counterfeit  bank  bill,  360. 

Having  in  possession  a  counterfeit  bank  bill,  with  intent  to  pass 
the  same,  361. 

Making  a  tool  to  be  used  in  counterfeiting  bank  notes,  362. 

Having  in  possession  a  tool  to  be  used  in  counterfeiting  bank 
notes,  363. 

With  intent  to  use  the  same,  363. 

Counterfeiting  current  coin,  364. 

Uttering  and  passing  counterfeit  coin,  365. 

Burning  unfinished  dwelling-houses,  390. 

Setting  fire  to  a  building,  whereby  a  dwelling-house  was  burnt  in 
the  night-time,  391. 

Burning  a  dwelling-house  in  the  daytime,  392. 

Setting  fire  to  a  building  adjoining  a  dwelling-house  in  the  day- 
time, whereby  a  dwelling-house  was  burnt  in  the  daytime,  393. 
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MASSACHUSETTS.  —  CanHnued. 

Burning  a  stable  within  the  curtilage  of  a  dwelling-house,  394. 
Burning  a  city  hall  in  the  night-time,  395. 
Burning  a  meeting-house  in  the  daytime,  396. 
Burning  a  vessel  lying  within  the  body  of  the  county,  397. 
Burning  a  dwelling-house  with  intent  to  injure  an  insurance  com- 
pany, 398. 
Setting  fire  to  stacks  of  hay,  399. 
Burning  a  dwelling-house  in  the  night-time,  400. 
Robbery  —  the  prisoner  being  armed  with  a  dangerous  weapon, 

411, 
Bobbery  —  the  prisoner  being  armed  with  a  dangerous  weapon, 

and  striking  and  wounding  the  person  robbed,  412. 
Robbery,  not  being  armed,  413. 
Attempting  to  extort  money  by  threatening  to  accuse  another  of 

a  crime,  414. 
Larceny  in  dwelling-house  in  daytime,  432. 
Breaking  and  entering  a  vessel  in  the  night-time,  and  committing 

a  larceny  therein,  433. 
Breaking  and  entering  a  shop  in  the  night,  and  committing  a  lar- 
ceny therein,  434. 
Larceny  by  the  cashier  of  a  bank,  435. 
Breaking  and  entering  a  stable  in  the  night-time,  and  committing 

a  larceny  therein,  436. 
Breaking  and  entering  a  shop  in  the  night-time,  adjoining  to  a 

dwelling-house,  with  intent  to  commit  the  crime  of  larceny, 

and  actually  stealing  therein,  437. 
Entering  a  dwelling-house  in  the.  night-time  without  breaking, 

some  persons  being  therein,  and  being  put  in  fear,  438. 
Breaking  and  entering  a  dwelling-house  in  the  daytime,  the 

owner  being  therein,  and  being  put  in  fear,  439. 
Breaking  and  entering  a  city  hall,  and  stealing  therdn  in  the 

night-time,  440. 
Stealing  in  a  building  that  is  on  fire,  441. 
Larceny  from  the  person,  442. 
Larceny  of  real  property,  443. 
Against  receiver  of  stolen  goods,  452. 
Against  receiver  of  embezzled  property,  455. 
Against  auctioneer  for  embezzlement,  462. 
Against  the  president  and  cashier  of  a  bank  for  embezzlement, 

466. 
Against  a  clerk  for  embezzlement,  467. 
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Against  a  carrier  for  embezzlement,  468. 

Breaking  glass  in  a  building,  487. 

General  frame  of  indictment,  form  used  in  Massachusetts,  529. 

Feijury  —  on  a  trial  in  the  Supreme  Judicial   Court  of  Massa- 
chusetts, on  a  civil  action,  582. 

Endeavoring  to  suborn  a  person  to  give  evidence  on  the  trial  of 
an  action  of  trespass,  issued  in  the  Supreme  Judicial  Court,  604. 

Obstructing  townways  under  the  statutes  of  1786,  &c.,  &c.,  689. 

Disorderly  house,  form  in  use,  724. 

Keeping  a  common  bawdy-house,  725. 

Agfunst  keeper  of  house  of  ill-fame,  726. 

Against  an  innkeeper  for  allowing  ninepins,  &c.,  &c.,  to  be 
played  on  his  premises,  742. 

Against  same  for  keeping  gaming*cocks,  743. 

Doing  business  on  Sunday,  758. 

Selling  unwholesome  meat,  759. 

For  adulterating  bread  for  the  purpose  of  sale,  760. 

Selling  adulterated  medicine,  761. 

Lewdness  and  lascivious  cohabitation.      First  count,  by  lying  in 
bed  openly  with  a  womah,  774. 

Second  count     Lascivious  behavior  by  putting  the   arms 
openly  about  a  woman,  775. 

Selling  liquor,  &c.,  796. 

Another  form  under  the  same  section,  797. 

Rev.  Sts.  ch.  47,  §  2,  798. 

Another  form  under  same,  799. 

Another  form  under  same,  800. 

Another  form  under  same,  801. 

Another  form  under  same,  802. 

Another  form  under  same,  when  defendant  is  licensed  to  sell 
wine,  &c.,  803. 

Another  form  under  same,  804. 

Another  form  under  same,  805. 

Another  form  under  same,  806. 

Selling  liquor  without  license,  Bev.  Sts.  ch.  47,  §  3,  807. 

Another  form  under  same,  808. 

Another  form  under  same,  809. 

Removal  of  dead  body,  822. 

Selling  lottery  tickets,  831. 

Advertising  lottery  tickets  in  same,  832. 

Selling  lottery  tickets  in  same,  833. 
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Disturbing  a  religious  meeting,  862. 

Assault  on  police  officer  in  the  city  of  Boston,  891. 

Against  a  justice  of  the  peace  for  extortion  generally,  902. 

Uttering  blasphemous  language  as  to  God,  964. 

Sending  a  letter  threatening  to  accuse  a  person  of  a  crime,  973. 

Sending  a  letter  threatening  to  bum  a  dwelling-house,  974. 

Polygamy,  986. 

For  polygamy  by  continuing  to  cohabit  with  a  second  wife,  987. 

Attempting  to  influence  a  voter  by  threatening  to  discharge  him 

from  employment,  1018. 
Illegal  voting,  1019. 
Breach  of  pilot  laws,  1027. 

Sending  a  written  message  to  a  person,  to  fight  a'^duel,  1043. 
Posting  another  for  not  fighting  a  duel,  1044. 
Attempt  to  commit  an  offence,  1046. 
Attempt  to  bum  dwelling-house,  1047. 
Attempt  to  bum  dwelling-house  in  the  night-time  by  breaking 

and  entering  a  building,  and  setting  fire  to  the  same,  1048. 
Attempt  to  commit  a  larceny  from  the  person  of  an  individual, 

by  picking  his  pocket,  1049.  • 
MASTER, 

indictment  against  for  abusing  apprentice  or  servant,  914. 
Confining  on  board  ship,  indictment  for,  1069,  &c. 
MASTER  OF  VESSEL.      '  (See  Misconduct.) 
MAYHEM, 

indictment  on  Coventry  Act,  22  &  23  Car.  11.  c.  1,  for  felony 

by  slitting  a  nose,  and  against  the  aider  and  abettor,  192. 
Mayhem  by  slitting  the  nose,  under  the  Rev.  Sts.  Mass.  ch.  125, 

§  10,  193. 
Mayhem  by  cutting  out  one  of  the  testicles,  under  the  Pennsyl- 
vania statute,  194. 
Against  principal  in  first  and  second  degree  for  mayhem  in  biting 

off  an  ear,  under  the  statute  of  Alabama,  195. 
Biting  off  an  ear,  under  Rev.  Sts.  N.  C.  ch.  34,  §  48, 196. 
Maliciously  breaking  prosecutor's  arm  with  intent  to  maim  hiro, 

under  the  Alabama  statute,  197. 
MEAT, 

unwholesome,  indictment  against  offering  for  sale,  759. 
MEETING, 

seditious,  conspiracy  to  raise,  indictment  for,  1129. 
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MICHIGAN, 

commencement  and  conclusion  of  indictment,  73. 
Larceny,  form  in  use  in,  427. 
MILK, 

adulterating,  760^. 
MILL, 

permitting  waters  of  to  overflow,  indictment  for,  696. 
MINISTER, 

foreign,  offences  against      (See  Foreign  Minister.) 
MINT, 

United  States,  responsibility  of  officers  in,  460. 
Indictment  against  officer  of,  460. 
MISBEHAVIOR.  (See.  Misconduct  in  Office.) 

MISCHIEF.  (See  Malicious  Mischief.) 

MISCONDUCT  IN  OFFICE,  887,  et  seq. 
Indictments : 

Against  a  magbtrate,  for  committing  in  a  case  where  he  had  no 

jurisdiction,  897. 
Against  a  magistrate  for  neglect  of  duty  at  a  riot,  898. 

First  cdimt,  for  neglecting  to  read  the  riot  act 
Against  a  justice  of  the  peace  for  proceeding  to  the  duties  of  his 

office  in  a  state  of  intoxication,  899. 
Against  a  justice  of  the  peace  for  issuing  a  warrant  without  oath, 

using  falsely  the  name  of  a  third  party  as  prosecutor,  900. 
Against  a  justice  of  the  peace  in  Pennsylvania,  for  refusal  to  de- 
liver transcript  to  party  demanding  it,  901. 
Against  a  justice  of  the  peace  in  Massachusetts,  for  extorting  gen- 
erally, 902. 
Against  a  justice  of  the  peace  for  extorting  fees  for  discharging  a 
recognizance,  and  for  not  returning  the  same  to  the  court  for 
which  it  was  taken,  903. 
Against  a  constable  for  extorting  money  of  a  person  apprehended 

by  him  upon  a  warrant,  to  let  him  go  at  large,  904. 
Against  a  constable  for  neglecting  to  execute  a  warrant  in  a  civil 

case,  905. 
Against  a  constable  for  neglecting  to  execute  a  justice's  warrant 

for  the  apprehension  of  a  person,  906. 
Against  a  constable  for  extorting  and  obtaining  money  under 

color  of  discharging  a  bench  warrant,  907. 
Against  constables  for  neglecting  to  attend  the  sessions,  908. 
Against  a  high  constable  for  not  obeying  an  order  of  sessions,  909. 
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MISCONDUCT  IN  OFFICE.  —  OanHnued. 

Against  a  toll  collector  for  extorting  toll  from  a  person  who  had 
compounded,  910. 

Against  an  innkeeper  for  not  receiving  a  guest,  he  having  room  in 
his  inn  at  the  time,  911. 

Against  an  innkeeper  for  refusing  to  entertain  foot  travellers,  912. 

Against  an  attorney  for  buying  a  note,  on  New  York  Stat,  sess. 
41,  eh.  259,  &c.,  913. 

Agunst  a  master  for  neglecting  to  provide  an  apprentice  of  ten- 
der years  with  sufficient  food,  clothing,  bedding,  and  other  nec- 
essaries, 914. 

Against  a  mistress,  for  not  providing  sufficient  food  for  a  servant, 
keeping  her  without  proper  warmth,  &c.,  915. 

Against  overseers  for  cruelty  to  a  pauper,  916. 

Against  a  juror  for  not  appearing  when  summoned  on  a  coroner^s 
inquest,  917. 

For  refusing  to  serve  the  office  of  overseer  of  the  poor,  918. 

For  refusing  to  execute  the  office  of  constable,  919. 

For  refusing  to  take  the  office  of  chief  constable,  being  duly 
elected  at  the  quarter  sessions,  920. 

Against  a  jailer  for  a  voluntary  escape,  921. 

Same  where  the  party  escaping  was  committed  by  a  judge  as  a 
fugitive  from  justice,  922. 

Against  a  constable  for  a  negligent  escape,  923. 

Against  a  prisoner  for  escape  out  of  custody  of  constable,  924. 

Inflicting  cruel  and  unusual  punishment  on  one  of  the  crew  of  a 
vessel,  &C.,  925. 

Against  same  for  same,  the  punishment  being  beating  and  wound- 
ing, &c.,  926. 

Second  count     Specifying  the  punishment  more  minutely, 
927. 

Confining  a  boy  in  run  of  a  ship,  &c.,  928. 

Second  count    Refusing  suitable  food,  929. 

Another  form,  withholding  suitable  food,  &c.,  930. 

Forcing,  &c.,  a  seaman  ashore  in  a  foreign  port,  931. 
Second  count     Same  in  another  form,  ^32. 
Third  count     Leaving  behind  seaman,  933. 

liCaving  seaman  in  foreign  port,  934. 

Refusing  to  bring  home  a  seaman,  935. 

Another  form  for  same,  936. 

Against  the  captain  of  a  vessel,  for  bringing  into  the  port  a  per- 
son with  an  infectious  disease,  under  the  Pennsylvania  act,  937. 
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MISCONDUCT  IN  OFFICE.— Continued. 

Against  a  captain  of  a  vessel,  for  not  providing  wholesome  meat 
for  his  passengers,  938. 
MISDEMEANOR, 

compounding,  896. 

Nature  of  offence,  896. 

Indictment  for,  896. 
MISNOMER, 

plea  of.  (See  Plea.) 

MISSISSIPPI, 

commencement  and  conclusion  of  indictment  in,  68. 

Violation  of  license  laws,  820. 
MODEL  ARTISTS, 

indictment  against,  766. 
MURDER.  (See  Homicide,  Accessaries.) 

NATIONS,  LAW  OF, 

indictments  for  violations  of,  1121, 1137. 

By  offences  to  person  of  foreign  minister. 
(See  Foreign  Minister.) 

By  setting  on  foot  an  enterprise  against  a  foreign  nation,  1121. 

By  supplying  prisoners  of  war  with  unwholesome  food,  1137. 
NAVIGABLE   RIVER, 

obstructing.  (See  Nuisance.) 

NEGLIGENCE  IN  OFFICE.        (See  Misconduct.) 
NEGLIGENT  ESCAPE, 

indictment  for.  (See  Esca?e.) 

NEW  HAMPSHIRE, 

commencement  and  conclusion  of  indictment  in,  22. 
Indictments  in : 

Refusing  to  repair  road,  785. 

Selling  liquor  by  the  small,  793. 

Disinterring  dead  body,  823. 

Selling  lottery  tickets,  830. 
NEW  JERSEY, 

commencement  and  conclusion  of  indictment  in,  41. 
Indictments  in : 

Larceny,  425. 

Selling  liquor  by  the  small,  812. 
NEW  YORK, 

commencement  and  conclusion  in,  38. 
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NEW  YORK  —  Continued. 
Jkdictments  in  : 

Manslaughter  in  second  degree  against  captain  and  engineer  of 
steamboat,  172. 

Abduction,  200. 

Producing  abortion,  210. 

Assault  and  battery  in,  217. 

Assault  with  intent  to  murder,  245. 

Having  in  possession  forged  note  of  a  corporation,  328. 

Forging  an  instrument  for  payment  of  money,  330. 

Having  in  possession  forged  notes,  &€.,  with  intent  to  defraud, 
332. 

Burglary  372. 

Larceny,  422. 

Receiving  stolen  goods,  453. 

Embezzlement,  404. 

Secreting  goods  with  intent  to  defraud  creditors,  507. 

False  pretences,  530. 

Agamst  an  insolvent  for  a  false  return  of  his  creditors  and  estate, 
584. 

Disorderly  house,  &c.,  722. 

Gaming-house,  741. 

Violation  of  license  laws,  811. 

Selling  lottery  ticket,  834. 

Against  an  attorney  for  buying  a  note,  913. 

Bigamy,  988. 

Neutrality  laws,  violation  of,  1117,  et  seq. 
NIGHT-WALKER, 

indictment  against,  779^. 
NINEPINS, 

indictment  against  playing  in  Massachusetts,  742. 
NORTH   CAROLINA, 

commencement  and  conclusion  of  indictment  in,  56. 
Indictments  in : 

Biting  off  an  ear,  196. 

Forging  a  receipt,  285. 

Coining,  366. 

Larceny  of  bank  note,  428. 

Altering  mark  of  a  sheep,  478. 

Felling  timber  in  the  channel  of  a  particular  creek  in  a  particular 
county,  483. 
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NORTH   CAHOLm A,— Continued. 

Negligently  permitting  fences  to  remain  during  the  crop  season 

less  than  five  feet  high,  704. 
Exposing  the  private  parts  in  an  indecent  posture,  there  being  no 

allegation  of  lookers-on,  773. 
Against  overseer  for  refusing  to  repair  road,  789. 
Violation  of  license  laws^  816. 
Bigamy,  993. 

Adultery,  against  both  parties  jointly,  1001. 
NOTES, 

forgery  of,  indictment  for,  269,  et  seq. 
Larceny  o^  428,  et  seq. 
NOT  GUILTY.  (See  Pleas.) 

NUISANCE, 

general  frame  of  indictment,  674. 
General  requisites  of  indictment,  674,  note. 
What  defences  admissible  in  indictment  for,  674,  note. 
What  length  of  time,  674,  note. 
What  public  benefit,  674,  note. 

Nuisances  to  highways,  bridges,  watercourses,  or  navigable  rivers, 
notes  concerning,  674,  note. 
Lidictments : 

Erecting  a  gate  across  a  public  highway,  675. 
Erecting  and  continuing  a  house,  part  of  which  was  on  the  high- 
way, 676. 
Obstructing  a  common  highway,  by  placing  in  it  drays,  677. 
Same,  with  filth,  &c.,  678. 
Letting  off  fireworks  in  the  public  street,  679. 
Keeping  a  pond  of  stagnant  water  in  a  city,  680. 
Placing  a  quantity  of  foul  liquor  called  '*  returns,"  in  the  high- 
way, 681. 
Laying  dung  near  a  public  street,  whereby  the  air  was  infected, 

and  inhabitants  annoyed,  682. 
Letting  wagons  stand  in  a  public  street,  so  as  to  incommode  pas- 
sengers, 683. 
Placing  casks  in  the  highway,  684. 
Leaving  open  an  area  on  foot  pavement  in  a  street,  685. 
Laying  dirt  in  a  footway,  686. 
Keeping  a  ferocious  dog,  687. 
Profane  swearing  in  a  public  street,  688. 

Obstructing  townways  in  Massachusetts,  under  the  Statutes  of 
1786,  ch.  67,  §  7,  and  1786,  ch.  81,  §  6,  689. 
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NUISANCE.  —  Oontxntted. 

Blocking  up  the  great  square  of  a  town-house  in  PennsylTania, 
690. 

Erecting  a  wooden  building  on  public  square  of  a  village  in  Ver- 
mont, 691. 

Throwing  dirt  upon  a  public  lot,  692. 

Stopping  an  ancient  watercourse,  whereby  the  water  overflowed 
the  adjoining  highway,  and  damaged  the  same,  693. 

Diverting  a  watercourse  running  into  a  public  pond  or  reservoir, 
694. 

Obstructing  a  watercourse  called  •*  P^s  Run,"  695. 

Permitting  waters  of  a  mill  to  overflow,  696. 

Obstructing  an  ancient  watercourse,  whereby  a  public  highway 
was  overflowed  and  spoiled,  697. 

Erecting  a  dam  on  a  navigable  river,  698. 

Erecting  obstructions  on  a  navigable  river,  699. 

Obstructing  a  river  which  is  a  p^blic  highway,  by  erecting  a  fish- 
trap  or  snare  in  it  called  "  putts,"  700. 

Damming  creek,  701. 

Obstruction  of  fish  in  the  Biver  Susquehanna,  under  the  Act  of 
9th  March,  1771,  702. 

Obstructing  a  harbor  by  erecting  in  it  piles,  &c.,  703. 

NegligenUy  permitting  fences  to  remain  during  the  crop  season 
less  than  five  feet  high,  under  the  North  Carolina  statute,  704. 
[jPbr  non-repairing  roads,  see  781,  S^c,'] 

Greneral  form  for  nuisance  in  carrying  on  unwholesome  occupa- 
tions near  to  habitations  or  public  highways,  705. 

Carrying  on  the  trade  of  a  trunk-maker  near  to  houses,  so  as  to 
become  a  nuisance,  706. 

Erecting  a  soap  manufactory  near  a  highway  and  dwelling-house, 
707. 

Nuisance  by  deleterious  smoke  and  vapors,  708. 

Nuisance  by  rendering  water  unfit  to  drink,  709. 

Keeping  gunpowder  in  a  city,  710. 

Keeping  hogs  in  a  city.  First  count,  placing  hogs  in  a  certain 
messuage,  &c.,  and  feeding  them,  so  as  to  generate  a  stench, 
Ac.,  711. 

Second  count,  keeping  hogs  near  the  dwelling-houses  of 
*  divers  citizens,  &c.,  and  near  the  public  highways,  712. 

Third  count,  after  averring  defendant  to  be  the  owner  of  a 
large  building,  &c.,  charges  him  with  introducing  into  it 
great  numbers  of  hogs,  &c.,  713. 
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NUISANCE.—  Oanttnued. 

Boiling  bullock's  blood  for  making  colors,  near  to  public  streets, 

714. 
Keeping  a  distillery  near  public  streets,  715. 
Exposing  a  child,  infected  with  small-pox,  in  the  public  streets* 

716. 
Against  a  parent  for  not  giving  his  deceased  child  a  Christian 

burial,  717. 
Bringing  a  horse  infected  with  the  glanders  into  a  public  place, 

718. 
Against  owner  of  land  for  erecting  offensive  buildings,  719. 
Keeping  a  privy  in  a  street,  720. 
Keeping  a  privy  near  an  adjoining  house,  721. 
Disorderly  house,  &c.     Form  used  in  New  York,  722. 

Second  count     Gaming-houses,  &c.,  723. 
Disorderly  house.     Form  in  use  in  Massachusetts,  724. 
Keeping  a  common  bawdy-house  in  Massachusetts,  725. 
Against  keeper  of  house  of  ill-iame.     Rev.  Sts.  Mass.  ch.  130, 

§  8,  Stat  1849,  ch.  84,  726. 
Same,  under  Mass.  Stat  1855,  ch.  405,  726|. 
Keeping  brothel  in  Hamilton  County,  under  Ohio  statute,  727. 
Keeping  disorderly  tavern,  under  Ohio  statute,  728. 
Disorderly  house.     Form  used  in  Philadelphia,  729. 

Second  count    Tippling-house,  730. 
Another  form  for  same,  731. 

Disorderly  house,  under  Vermont  Rev.  Sts.  §  9,  ch.  99,  732. 
Keeping  a  disorderly  house,  and  fighting  cocks,  &c.,  at  common 

law,  733. 
Disorderly  house.     Form  used  in  Soutii  Carolina,  734. 
Letting  house  to  woman  of  ill-fame,  at  common  law,  735. 
Keeping  a  gaming-house,  at  common  law,  736. 

Second  count    Gaming-room,  737. 
Keeping  a  common  gaming-house,  at  common  law.     Another 

form,  omitting  the  averment  in  last  of  playing  rouge  et  noir, 

738. 
Same,  the  game  played  being  hazard,  739. 
Same,  and  permitting  persons  unknown  to  play  at  E.  O.,  740. 
Gaming-house.     Form  in  use  in  New  York,  741. 
Against  an  innholder,  in  Massachusetts,  for  allowing  ninepins, 

&C.9  to  be  played  on  his  premises,  742. 
Against  same  for  keeping  gaming  cocks,  under  Rev.  Sts.  ch.  47, 

I  9,  743. 
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NUISANCE.  —  Continued. 

Against  tavern-keeper  for  permitting  unlawful  gaming,  in  Penn- 
sylvania, 744. 
Against  a  person  in  same,  for  keeping  a  gambling  device  called 

sweat-cloth,  745. 

Second  count     Common  gaming-house,  746. 
Gaming  under  Pennsylvania  Act  of  1847.     First  count,  keeping 

a  room  for  gambling,  747. 

Second  count,  exhibiting  gambling  apparatus,  748. 

Third  count,  aiding  persons  unknown  in  keeping  a  gambling 

table,  749. 
Fourth  count,  persuading  T.  S.  to  visit  a  gambling  room, 
750. 
Against  a  tavern-keeper  for  holding  near  his  house  a  horse-race, 

under  the  Pennsylvania  statute,  751. 
Masquerade,  under  Pennsylvania  statute  of  15th  February,  1808» 

752. 
Gaming  in  Alabama.     First  count,  playing  at  cards,  754. 
Keeping  a  gaming-table  in  Alabama,  755. 
At  common  law,  for  nuisance  in  an  open  profanation  of  the  Lord's 

day,  by  keeping  shop,  756. 
Keeping  shop  open,  or  trafficking  on  the  Sabbath,  on  Charleston 

Neck,  757. 
Doing  business  on  Sunday,  against  the  Massachusetts  statute, 

758. 
Selling  unwholesome  meat     Rev.  Sts.  of  Mass.  ch.  171,  §  11, 

759. 
For  adulterating  bread  for  the  purpose  of  sale.    Eev.  Sts.  of  Mass. 

ch.  31,  §  12,  760. 
Selling  adulterated  milk  in  same,  760^. 
Selling  adulterated  medicine.     Mass.  Stat  1853,  ch.  394,  §  1> 

761. 
Selling  a  diseased  cow  in  a  public  market,  762. 
Offering  putrid  meat  for  sale,  763. 
Another  form  for  the  same,  764. 
Exhibiting  scandalous  and  libellous  effigies,  and  thereby  collecting 

a  crowd,  &c.     First  count,  765. 
Keeping  a  house  in  which  men  and  women  exhibit  themselves 

naked,  &c.,  as  *^  model  artists,"  766. 
Bathing  publicly  near  public  ways  and  habitations,  767. 
Public  exposure  of  naked  person,  768. 
Exposing  the  private  parts  in  an  indecent  posture,  769. 
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NUISANCE.  —  Continued. 

Same,  under  §  8,  ch.  444,  Vermont  Rev.  Sts.     First  count,  ex- 
posure to  divers  persons,  &c.,  770. 

Second  count.    Exposure  in  the  presence  of  one  Polly  P., 

771. 
Third  count.     Exposure  in  the  presence  of  Polly  P.  and 
divers  other  persons  to  the  jurors  unknown,  772. 
Another  form  for  the  same  in  North  Carolina,  there  being  no 

allegation  of  the  presence  of  lookers-on,  773. 
Lewdness  and  lascivious  cohabitation  in  Massachusetts.     First 

count,  lascivious  behavior  by  lying  in  bed  openly  with  a  woman, 

774.  ,  ^ 

Second  count     Lascivious  behavior,  by  putting  the  arms 
openly  about  a  woman,  &c.,  775. 
Lascivious  cohabitation,  at  common  law,  776. 
Lewdness,  &c.,  by  a  man  and  woman  unlawfully  cohabiting  and 

living  together,  777. 
Notorious  drunkenness,  778. 
Common  scold,  779. 
Night-walker,  779J. 
Barratry,  780. 
Against  inhabitants  of  a  township  for  not  repairing  a  highway 

situate  within  the  township,  781. 
Against  a  county  for  suffering  a  public  bridge  to  decay,  782. 
Against  the  inhabitants  of  a  parish  for  not  repairing  a  common 

highway,  783. 
Against  a  corporation  of  a  town  for  suffering  a  watercourse  which 

supplied  the  inhabitants  with  water,  and  which  they  were 

bound  to  cleanse,  &c.,  to  be  filthy  and  unwholesome,  784. 
Information  in  New  Hampshire  against  a  town  for  refusing  to 

repair,  &c.,  785. 
Against  the  inhabitants  of  a  town  for  not  repairing  a  highway,  in 

Massachusetts,  786. 
Against  a  supervisor  in  Pennsylvania  for  refusing  to  repair  road, 

787. 
Against  a  supervisor  in  Pennsylvania  for  refusing  to  open  a  road, 

&c.,  788. 
Against  overseer  in  North  Carolina  for  refusing  to  repair  road, 

789. 
Against  commissioner  in  South  Carolina  for  refusing  to  repair 

road,  790. 
Against  overseer  in  Alabama  for  same,  791. 
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NUISANCE.—  Continued. 

digging  up  and  taking  away  a  dead  body  from  a  church-yard,  at 

common  law,  821. 
Removal  of  dead  body,  under  Massachusetts  statute,  822. 
Disinterring  dead  body,  in  New  Hampshire,  823. 
Removing  a  body  from  its  grave  where  there  are  near  relatives, 

under  Ohio  statute,  824. 
Same  in  Indiana,  825. 
Selling  the  body  of  a  capital  convict  for  dissection,  dissection 

being  no  part  of  the  sentence,  826. 
Preventing  the  interment  of  a  dead  body  by  an  arrest,  827. 
(See  Tippling,  Lotteries.) 

OBSCENE  LIBEL, 

indictment  for,  968. 
OBSCENE  PICTURES, 

indictment  for,  970. 
OFFENSIVE  TRADES.        (See  Nuisance.) 
OFFICE, 

refusal  to  serve  in,  indictments  for,  918. 

Misconduct  in.        (See  Misconduct  in  Opfick.) 
OFFICERS  OF  JUSTICE, 

resistance  to.     (See  Resistance,  Etc.) 

Of  vessel,  indictments  against  for  mbconduct,  925,  et  seq. 

Negligence  by.        (See  Misconduct,  Etc.) 

omo, 

commencement  and  conclusion  of  indictment,  76-78. 
Indictments  : 

Murder  in  the  first  degree,  by  obstructing  a  railroad  track,  139. 

Murder  in  the  first  degree,  by  sending  to  the  deceased  a  box  con- 
taining an  iron  tube,  gunpowder,  bullets,  &c.,  artfuUy  arranged, 
so  as  to  explode  on  attempting  to  open  it,  140. 

Murder  in  the  first  degree,  by  a  father  chaining  and  confining  his 
infant  daughter  several  nights  during  cold  weather,  without 
clothing  or  fire,  141. 

Second  count    Not  alleging  a  chaining,  142. 

Rape,  upon  a  female  other  than  a  daughter  or  sbter  of  the  de- 
fendant, 188. 

Rape,  upon  a  daughter  or  sister  of  the  defendant,  189. 

Rape,  abusing  a  female  child  with  her  consent,  190. 

Abduction  of  a  white  person,  201. 

Attempt  to  carry  a  white  person  out  of  the  State,  202. 
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OHIO.  —  Continued. 

Kidnapping,  attempt  to  carry  off  a  black  person,  203. 

Attempt  to  procure  abortion  by  administering  a  drug,  212. 

Threatening  in  a  menacing  manner,  220. 

Stabbing  with  intent  to  wound,  233. 

Shooting  with  intent  to  wound,  234. 

Assault  with  intent  to  rape,  255. 

Assault  with  intent  to  rape.  Attempting  to  abuse  a  female  under 

ten  years  of  age,  262. 
Attempt  to  pass  counterfeit  bank  note,  304. 
Uttering  forged  order,  320. 
Having  counterfeit  bank  note  in  possession,  323. 
Having  in  possession  counterfeit  plates,  324. 
Secretly  keeping  counterfeiting  instruments,  325. 
Having  in  possession  counterfeit  bank  notes,  326. 
Burglary  and  larceny,  breaking  and  entering  a  store  and  stealing 

goods,  379. 
Burglary  and  larceny,  breaking  and  entering  a  meeting-house  and 

stealing  a  communion  cup  and  chalice,  380. 
Burglary,  breaking  and  entering  a  storehouse  with  intent  to  steal, 

381. 
Burglary,  breaking  and  entering  a  shop  with  intent  to  steal,  382. 
Burglary,  breaking  and  entering  a  dwelling-house  with  intent  to 

steal,  383. 
Breaking  and  entering  a  mansion-house  in  the  daytime,  and  at- 
tempting to  commit  personal  violence,  384. 
Breaking  and  entering  a  mansion-house  in  the  night  season,  and 

committing  personal  violence,  385. 
Burning  a  flouring  mill,  401. 
Burning  a  dwelling-house,  402. 
Burning  a  boat,  403. 

Attempt  to  commit  arson  ;  setting  fire  to  a  store,  404. 
Burning  a  stack  of  hay,  405. 
Cutting  down  trees  the  property  of  another  —  not  being  fruit,  or 

cultivated,  or  ornamental  trees,  473. 
Destroying  vegetables,  474. 
Killing  a  heifer,  475. 
Throwing  down  fence,  484. 
Keeping  brothel  in  Hamilton  County,  727. 
Keeping  disorderly  tavern,  728. 
Selling  lottery  tickets,  843. 
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OHIO.—  Continued. 

Opening  up  a  lottery  scheme,  called  the  "  Western  Reserve  Art 
Union,"  844. 

Obstructing  authorities,  845. 

Obstructing  authorities  and  preventing  proclamation  at  a  riot,  846. 

Riot,  and  refusing  to  disperse  on  proclamation  being  made,  847. 

Publishing  scheme  of  chance,  848. 

Riot,  and  disturbing  a  literary  society,  854. 

Resisting  constable  while  serving  State  warrant,  884. 

Bigamy  —  where  the  first  marriage  took  place  in  Virginia,  under 
the  Ohio  statute,  991. 

Bigamy  —  where  the  first  marriage  took  place  in  another  county 
of  Ohio,  992. 

Voting  more  than  once,  1020. 

Engaging  in  a  duel,  1038. 

Being  second  in  a  due),  1039. 

Poisoning,  by  mixing  arsenic  with  water,  and  administering  the 
same  with  intent  to  kill,  1058. 
ONCE  IN  JEOPARDY, 

plea  of,  1157. 
OPERATIVES.  (See  Workmen.) 

OPPOSITION  TO  OFFICERS  OF  JUSTICE. 

(See  Resistance  to  Officers  of  Justice.) 
OVERSEER  OF  THE  POOR, 

indictment  against  for  not  repairing  road,  781,  &c. 

Indictment  against  for  cruelty  to  pauper,  916. 

Indictment  for  refusal  to  serve  as,  918. 
OWNER  OF   LAND, 

indictment  against  for  erecting  ofiensive  buildings,  707,  &c. 

PARISH, 

requisites  of  indictment,  674,  note. 

Indictment  against,  for  not  repairing  highway,  783. 
PARTICULARS, 

when  bill  of  will  be  ordered  in  conspiracy,  607,  note,  615,  note. 
PAUPER, 

cruelty  to,  indictment  for,  916. 
PAVEMENT, 

leaving  an  area  open  in,  indictment  for,  685. 
PEACE, 

disturbance  or  breach  of.         (See  Riot.) 
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PEACE   OFFICER, 

resistance  to,  indictment  for,  882,  &c. 

Assault  on,  indictment  for,  883. 
PENNSYLVANIA, 

commencement  and  conclusion  of  indictment  in,  44. 
Indictments  in : 

Involuntary  manslaughter,  by  striking  an  infant  with  a  dray,  176. 

Misdemeanor,  in  concealing  death  of  bastard  child  by  casting  it 
in  a  well,  183. 

Mayhem  by  cutting  out  one  of  the  testicles,  194. 

Assault  and  battery,  219. 

Forgery  by  altering  and  defacing  a  certain  registry  and  record, 
&c.,  268. 

Forgery  of  a  note  of  a  bank  incorporated  in,  333. 

Burning  a  barrack  of  hay,  408. 

Burning  a  stable,  409. 

Larceny,  form  in  use,  423. 

Larceny  of  bank  note,  429. 

Against  receiver  of  stolen  goods  in,  454. 

Receiving  stolen  goods  fronx  some  person  unknown,  456. 

Removing  a  landmark,  482. 

Breaking  and  entering  a  close,  and  cutting  down  a  treo,  498. 

Secreting  goods  with  intent  to  defraud  creditors,  507. 

Fraudulent  insolvency,  first  count,  pledging  goods  consigned,  and 
applying  the  proceeds  to  defendant's  use,  519. 

Against  an  insolvent  in,  for  a  false  account  of  his  estate,  585. 

For  blocking  up  the  great  square  of  a  town-house  in,  690. 

Disorderly  house,  729. 

Against  tavern-keeper  for  permitting  unlawful  gaming,  744. 

Gambling,  first  count,  keeping  a  room  for  gambling,  747. 

Against  a  tavern-keeper  for  holding  near  his  house  a  horse-race, 
751. 

Masquerade,  752. 

Against  supervisor  for  refusing  to  repair  road,  787. 

Against  supervisor  for  refusing  to  open  a  road,  788. 

Violation  of  license  laws,  813. 

Selling  lottery  policy,  838.  . 

Selling  lottery  ticket,  839. 

Interrupting  a  judge  of  the  election,  860. 

Against  a  justice  of  the  peace,  for  refusal  to  deliver  transcript  to 
party  demanding  it,  901. 
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PENNSYLVANIA.—  CanHnued. 

Against  the  captain  of  a  vessel,  for  bringing  into  the  port  a  per- 
son with  an  infectious  disease,  937. 

Bigamy  against  the  man,  989. 

Bigamy  against  the  woman,  990. 

Adultery  against  the  man,  997. 

Adultery  against  the  woman,  998. 

Fornication  and  bastardy  against  the  man,  1003. 

Fornication  and  bastardy  against  the  woman,  1004. 

Against  a  person  for  holding  vendue  without  authority,  1010. 
PERJURY, 

general  frame  of  indictment,  577. 

General  requisites  of  indictment,  577,  note. 
Indictments: 

Perjury  in  swearing  an  alibi  for  a  felon,  577. 

Swearing  as  to  age  in  procuring  money  of  the  United  States  in 
enlisting  in  the  navy  of  the  United  States,  578. 

At  custom-house,  in  swearing  to  an  entry  of  invoice,  intending  to 
defraud  the  United  States,  &c.,  under  Act  of  March  1st,  1823, 579. 

In  justifying  to  bail  for  a  party  afler  indictment  found,  ^c,  580. 

In  giving  evidence  on  the  trial  of  an  issue  on  an  indictment  for 
perjury,  581. 

On  a  trial  in  the  Supreme  Judicial  Court  of  Massachusetts,  on  a 
civil  action,  582. 

For  perjury  committed  in  an  examination  before  a  commissioner 
of  bankrupts,  583. 

Against  an  insolvent  in  New  York,  for  a  false  return  of  his  cred- 
itors and  estate,  584. 

Against  an  insolvent  in  Pennsylvania,  for  a  false  account  of  his 
estate,  585. 

False  swearing  in  answering  interrogatories  on  a  rule  to  show 
cause  why  an  attachment  should  not  issue  for  a  contempt  in 
speaking  opprobrious  words  of  the  court  in  a  civil  suit,  586. 

In  charging  J.  K.  with  larceny  before  a  justice  of  the  peace,  587. 

In  charging  A.  N.  with  assault  and  battery  before  a  justice,  588- 

In  false  swearing  by  a  person  offering  to  vote,  as  to  his  qualifica- 
tions when  challenged,  589. 

In  an  affidavit  to  hold  to  bail,  in  falsely  swearing  to  a  debt,  590. 

False  swearing  to  an  affidavit  in  a  civil  cause  in  which  the  defend- 
ant swore  that  the  arrest  was  illegal,  ^.  The  perjury  in  this 
case  is  for  swearing  to  what  the  defendant  did  not  know  to  be 
true,  591. 
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PERJURY.  —  Continued. 

Perjury,  in  an  answer  sworn  to  before  a  master  in  chancery,  592. 

Perjury  before  a  grand  jury,  593. 

In  answer  to  interrogatories  exhibited  in  chancery,  594. 

Ck>mmitted  at  a  writ  of  trial,  595. 

Falsely  charging  the  prosecutor  with  bestiality  at  a  hearing  before 

a  justice  of  the  peace,  596. 
Subornation  of  perjury  in  a  prosecution  for  fornication,  &c.,  597. 
Subornation  of  perjury,  on  a  trial  for  robbery,  where  the  prisoner 

set  up  an  alibi,  598. 
Subornation  of  perjury  in  an  action  of  trespass,  599. 
Corruptly  endeavoring  to  influence  a  witness  in  the  U.  S.  Courts, 

600. 
Endeavoring  to  entice  a  witness  to  withdraw  himself  from  the 

prosecution  of  a  felon,  601. 
Persuading  a  witness  not  to  give  evidence  against  a  person  charged 

with  an  offence  before  the  grand  jury,  602. 
Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution  of 

a  deed  of  trust,  in  Virginia,  603. 
Endeavoring  to  suborn  a  person  to  give  evidence  as  on  the  trial 

of  an  action  of  trespass,  issued  in  the  Supreme  Judicial  Court 

of  Massachusetts,  604. 
Soliciting  a  woman  to  commit  perjury,  by  swearing  a  child  to  an 

innocent  person,  the  attempt  being  unsuccessful,  605. 
Soliciting  a  person  to  disobey  a  subpoena  to  give  evidence  before 

the  grand  jury,  606. 
PERSON, 

exposure  of,  indictments  against,  768. 
PERSONATION  OF   BAIL, 

indictment  for,  506. 
PICTURES, 

obscene,  indictment  for  exhibiting,  969. 
PIGS, 

a  nuisance  in  a  city,  711. 
PILOT  LAWS, 

breach  of,  indictment  for,  1027. 
PIRACY, 

breaking  and  boarding  ship,  <&c.,  and  stealing  cargo,  indictment 

for,  1076,  &c. 
Breaking  into  ship  and  running  away  with  her,  1077. 
Laying  violent  hands  on  a  commander  of  vessel,  &C.,  1078. 
Confining  same,  1069. 
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PIRACY.—  Couttnued. 

Attempting  to  corrupt  seaman  to  turn  marauder,  &c.,  1079. 

Against  accessary  to,  before  the  fact,  1080. 

Against  accessary  to,  after  the  fact,  1081. 

(See  Revolt,  Slave-trade,  Etc.) 
PLEAS. 

Not  guilty  of  treason  or  felony,  1138. 

Not  guilty  of  misdemeanor,  1139. 

Similiter  generally,  1140. 

Want  of  addition,  1141. 

Misnomer,  1142. 

Replication  to  the  above  plea,  1143. 

Wrong  addition,  1144. 

Want  of  jurisdiction,  1145. 

Replication  to  the  above  plea,  1146. 

Special,  generally,  1147. 

Replication  to  same,  1148. 

Rejoinder  to  same,  1149. 

Autrefois  acquit,  1150. 

Autrefois  acquit,  another  form,  1151. 

Replication  to  same,  to  be  made  ore  tenus,  1152. 

That  defendant  was  duly  charged,  &c.,  1 153. 

Autrefois  convict  (where  the  original  indictment  on  which  the 
defendant  was  convicted,  was  one  for  arson,  and  the  second  in- 
dictment was  for  murder  in  burning  a  house  whereby  one  J. 
H.  was  killed,  &c.),  1154. 

Replication  to  said  plea,  1155. 

Rejoinder  to  said  replication,  1156. 

Once  in  jeopardy,  1157. 

Irregularity  in  grand  jury,  1158. 

That  goods  defendant  was  charged  with  rescuing,  belonged  to  a 
third  party,  1159. 

Replication  to  same,  1160. 

Demurrer  to  an  indictment  or  information,  1161. 

Joinder  to  same,  1162. 

Demurrer  to  a  plea  in  bar,  1163. 

Joinder  to  same,  1164. 

Demurrer  to  pleas  of  autrefois  acquit,  1165. 

Joinder  in  demurrer  to  same,  1166. 
POISON, 

administering,  with  intent  to  murder,  indictment  for,  1059. 

Murder  by.  (See  Homicide.) 
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POLICE   OFFICERS, 

assault  on,  indictment  for,  879. 
POLYGAMY, 

in  Massachusetts,  indictment  for,  986,  &c 

For  polygamy,  by  continuing  to  cohabit  with  a  second  wife  in 
Massachusetts.     Rev.  Sts.  of  Mass.  ch.  ISO,  §  2,  987. 

Bigamy  in  New  York,  988. 

Bigamy  in  Pennsylvania,  against  the  man,  989. 

Bigamy  in  Pennsylvania,  against  the  woman,  990. 

Bigamy.  Where  the  first  marriage  took  place  in  Virginia,  under 
the  Ohio  statute,  991. 

Bigamy.  Where  the  first  marriage  took  place  in  another  county 
of  Ohio,  992. 

Bigamy  in  North  Carolina,  993. 

Under  §§  5,  6,  ch.  96,  Rev.  Sts.  Vermont,  where  both  marriages 
were  in  other  States  than  that  in  which  the  offence  is  indicted, 
994. 

Adultery  in  Massachusetts,  under  Rev.  Sts.  130,  §  1,  against  both 
parties  jointly,  995. 

Adultery  by  a  married  man  with  a  married  woman,  in  Massachu- 
setts, 996.      • 

Adultery  in  Pennsylvania,  against  the  man,  997. 

Same  against  the  woman,  998. 

Living  in  a  state  of  adultery,  under  Ohio  statute.  A  married 
woman  deserting  her  husband,  &c.,  999. 

Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a  joint 
offence,  in  Virginia,  1000. 

Adultery  in  North  Carolina,  against  both  parties  jointly,  1001. 

Fornication  and  bastardy  in  South  Carolina,  against  the  man, 
1002. 

Same  in  Pennsylvania,  1003. 

Same  against  a  woman,  1004. 
POSTING  ANOTHER,  Etc., 

indictment  for,  942. 
POSTMASTER, 

indictment  against  for  stealing  mail,  1098,  &c.,  1110,  &c. 
POST-OFFICE,  OFFENCES  AGAINST. 
Indictments : 

Mail  robbery  by  putting  the  driver's  life  in  jeopardy,  &c.,  with 
dangerous  weapons,  and  robbing  from  his  personal  custody 
ceitain  bank  bills,  letters,  and  packets,  to  the  jurors,  &c.,  un- 
known, 1095. 
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POST-OFFICE,  OFFENCES  AGAINST.—  Continued. 

Another  form  for  same.     First  count,  robbing  of  the  mail,  and 

putting  in  jeopardy  with  pistols,  1096. 
Obstructing  the  mail,  1097. 
Opening  a  letter  in  the  United  States  mail,  1098. 
Stealing  from  the  mail  of  the  United  States,  1099. 
First  count     Stealing  the  mail. 
Second  count    Stealing  from  the  mul  certain  letters  and 

packets,  1100. 
Third  count    Taking  letters  from  the  mail  and  opening  and 

embezzling  them,  1101. 
Fourth  count     Stealing  a  letter,  specifying  its  contents,  and 

by  whom  sent,  1102. 
Fifth  count     Same  without  averment  of  contents,  1103. 
Another  form  for  same,  with  counts  for  opening,  &c    First  count, 
stealing  a  letter  and  packet,  1104. 

Second  count     Same,  stating  route  of  mail,  1105. 

Third  count     Stating  direction  of  letter,  1106. 

Fourth  count     Same,  stating  both  route  and  direction  of 

letter,  1107. 
Fifth  count    Embezzling  and  destroying  letter,  1108. 
Sixth,  seventh,  and   eighth   counts.     For  embezzling,  &c., 
varying  the  statement  of  route  and  direction  as  in  second, 
third,  and  fourth  counts,  1109. 
Ninth  count     Against  person  employed  in  post-office  for 

openings  &c.,  1110. 
Tenth  count    Against  carrier  for  embezzling  and  destroying 
letter,  1111. 
Secreting  and  embezzling  from  the  United  States  mail  a  letter 
containing  money,  the  party  being  connected  with  a  post-office, 
and  the  letter  being  directed  to  certain  persons  under  the  name 
of  a  firm,  1112. 
Embezzling,  &c.,  averring  specially  the  character  and  route  of 

letter,  c&c.,  1113. 
Procuring  and  advising  a  person  intrusted  with  the  mail  to  secrete 
it,  1114. 

Second  count    Procuring  and  advising  a  person  intrusted 
with  the  mail  to  secrete  a  particular  letter,  1115. 
PRESIDENT  OF  U.  S., 

indictment  for  libel  on,  947. 
PRESUMING  TO  BE  A  SELLER  OF  WINE,  Etc., 
indictment  against,  792. 
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PRINCIPAL  AND  ACCESSARY.        (See  Accessary.) 
PRINCIPALS, 

in  first  and  second  degrees  — 
JEfidictments : 

In  suicide,  107,  138. 

For  shooting  with  pistol,  115. 

.For  choking  deceased,  128. 
PRISON  BREACH, 

indictment  for,  924. 
PRISONERS, 

indictment  against  for  conspiring  to  escape,  633. 

Rescuing,  indictment  for,  872. 

Of  war,  supplying  unwholesome  food  to,  indictment  for,  1187. 
PRIVATE  ROADS, 

what  to  he  considered  such,  674,  note. 
PRIVY, 

indictment  for  exposing,  &c.,  720. 
PROFANITY, 

indictment  for  as  a  nuisance,  688. 

(See  Blasphemy.) 
PUBLIC  HIGHWAYS  AND  BRIDGES.    (See  Nuisance.) 
PUBLIC 

lot,  nuisance  to,  indictment  for,  690,  691. 

Nuisance.  (See  Nuisance.) 

Square.  (See  Nuisance.) 

PUBLISHING  FORGED  INSTRUMENTS,  Etc. 

(See  Forgery.) 
PUNISHMENT, 

cruel  and  unusual,  indictment  against  captain  for  inflicting  on 
crew,  925.  (See  Seamen.) 

QUICKNESS, 

how  far  essential  to  offence  of  ahortion,  204,  note. 

RACING, 

indictments  for,  751,  1024,  1025. 
Betting  at,  indictment  for,  1024. 
RAPE, 

general  form,  186. 

For  carnally  knowing  and  abusing  a  woman  child  under  the  age 
of  ten  years.    Mass.  Stat  1852,  ch.  259,  §  2, 187. 
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RAPE.  —  Continued. 

Upon  a  female  other  than  a  daughter  or  sister  of  the  defendant,- 

under  Ohio  statute  188. 
Upon  a  daughter  orsister  of  the  defendant,  under  Ohio  statute,  189. 
Abusing  female  child  with  her  consent,  under  Ohio  statute,  190. 
[For  assaults  with  intent  to  ravish,  see  253,  &c] 
REBELLION.  (See  Sedition,  Treason.) 

RECEIVING  GOODS  OBTAINED  BY  FALSE  PRETENCES, 

indictment  for,  574. 
RECEIVING  STOLEN  GOODS, 

general  frame  of  indictment,  450. 

Against  receiver  of  stolen  goods.     Mass.  Rev.  Sts.  ch.  126,  §  20, 

4o2. 
Same  in  New  York,  453. 
Same  in  Pennsylvania,  454. 
Against  a  receiver  of  embezzled  property.    Mass.  Stat  1853,  ch. 

184,  455. 
Stolen   goods   from  some   unknown    person,  in    Pennsylvania, 

456. 
Same  in  South  Carolina,  457. 
Same  in  Tennessee,  458. 

Soliciting  a  servant  to  steal,  and  receiving  the  stolen  goods, 
459. 
RECORD, 

indictment  for  burning,  488. 
Forging.  (See  Forgeht.) 

REFUSAL  TO  SERVE  IN  OFFICE, 

indictments  for,  918,  &c. 
REGRATING, 

nature  of  offence,  1008,  note. 
Indictment  for,  1008. 
REJOINDER.  (See  Pleas.) 

RELIGIOUS  MEETING, 

disturbing,  indictment  for,  861,  &c. 
REPLICATIONS.  (See  Pleas.) 

RESCUE. 
Indictments  : 

Assault  and  rescue,  872. 

Against  two  for  a  rescue,  one  of  them  being  in  custody  of  an 

officer  of  the  marshal's  court,  upon  process,  <&c.,  873. 
Assault,  and  rescuing  goods  seized  as  a  distress  for  rent  alter  a 
fraudulent  removal,  874. 
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RESCUE.  —  Continued. 

Assault  on   an  officer  of  justice,  and  taking  from  him  goods 

which  had  been  seized  by  him  on  execution,  875. 
Rescuing  goods  distrained  for  rent  of  a  house,  876. 
Prison  breach,  878. 
RESCUE  OF  GOODS, 

plea  to,  averring  property  in  another,  1159. 
RESIDENCE  OF  DEFENDANT, 

how  to  be  set  out,  2,  note. 
RESISTANCE,  Etc. 

assault  on  a  person  specially  deputized  by  a  justice  of  the  peace 

to  serve  a  warrant,  892. 
Assault  on  peace  or  revenue  officer,  &c.,  893. 
Resisting  an  officer  of  customs,  &c.,  894. 
RESISTANCE  TO  OFFICER^  OF  JUSTICE. 
Lidictments : 

Assault  on  a  constable,  &c.,  879. 
Another  form  for  same,  880. 

Second  count  Averring  arrest  of  defendant  by  said  consta- 
ble, &c.,  and  proceeding  before  a  justice  of  the  peace,  upon 
which  defendant  was  committed  in  default  of  bail,  charging 
resistance  by  defendant  to  the  officer  when  detaining  him  in 
custody,  881. 
Resistance  to  a  constable  employed  in  the  arrest  of  a  fugitive 

charged  with  larceny,  882. 
Resistance  to  a  peace-officer  in  the  performance  of  his  duties ; 

form  used  in  New  York,  883. 
Resisting  constable,  while  serving  State  warrant,  under  Ohio 

statute,  884. 
Resistance  to  the  marshal  of  the  United  States  in  the  service  of 

a  writ  of  arrest,  885. 
Refusal  to  aid  a  constable  in  the  service  of  a  capioi  ad  respan" 

dendum,  issued  by  a  justice  of  the  peace,  886. 
Assault,  with  intention  to  obstruct  the  apprehension  of  a  party 

charged  with  an  offence,  887. 
Assault  on  a  deputy  jailer  in  the  execution  of  his  office,  888. 
Resisting  a  sheriff  in  execution  of  his  office.      First  count,  as- 
sault on  sheriff  at  common  law,  889. 

Second  count    The  same  under  statute,  specially  setting  out 
the  execution  which  the  sheriff  was  serving,  &c.,  890. 
Assault  on  police  officer  of  the  city  of  Boston.  891. 
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RESISTANCE  TO  OFFICERS  OP  JUSTICE.  —  CorUinuetL 

Assaulting  a  person  specially  deputized  by  a  justice  of  the  peace 

to  serve  a  warrant,  892. 
Assaulting  peace  or  revenue  officers  in  the  execution  of  their  du- 
ties, 893. 
Resisting  an  officer  of  the  customs  in  the  discharge  of  his  duty, 
894. 
RESISTANCE  TO  OFFICERS  GENERALLY,  892,  &c. 
RETAIL, 

selling  liquor  by,        (See  Tippling-houses.) 
REVENUE  LAWS, 

conspiring  to  evade,  indictment  for,  638. 
Violation  of,  by  smuggling,  indictment  for,  1116. 
REVENUE  OFFICERS, 

assault  on,  indictment  for,  894. 
REVOLT,  Etc. 

Making  a  revolt,  1061. 

Endeavoring  to  make  a  revolt,  1062. 

Same,  setting  out  the  "  endeavor,"  to  consist  in  a  conspiracy,  &c, 

1063. 
Setting  out  the  endeavor  to  consist  in  a  solicitation  of  others  to 

neglect  their  duty,  &c.,  1064. 
Setting  out  the  endeavor  to  consist  in  an  assemblage  of  the  crew 

in  a  riotous  manner,  &c.,  1065. 
Laying  the  time  with  a  coniinuendo,  1066. 
Piracy  at  common  law,  1067. 
looting  on  board  ship,  1068. 
Confining  the  master,  &c.,  1069. 

Piratically  and  feloniously  running  away  with  a  vessel,  and  aid- 
ing and  abetting  therein,  &c.,  and  asaulting  master,  1070. 
First  count,  running  away  with  vessel. 
Running  away  with  goods,  &c.,  1071. 
Same,  stated  more  specially,  1072. 

Assaulting  master  and  running  away  with  goods,  &C.,  1073. 
Against  principal  offender  for  running  away  with  vessel,  1074. 
Against  others  as  accessaries,  1075. 

Breaking  and  boarding  a  ship,  assaulting,  <&c.,  the  crew,  and  steal- 
ing, &Cy  the  cargo,  1076. 
Piratically  breaking  into,  taking,  and  carrying  away  a  ship  and 

certain  goods  on  board  the  same,  1077. 
Against  a  seaman  for  laying  violent  hands  upon  his  commander, 
with  intent  to  prevent  his  fighting  in  defence  of  his  ship,  1078. 
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REVOLT,   Etc.  —  Continued. 

Attempting  to  corrupt  a  seaman  to  turn  marauder  and  to  run 

away  with  a  ship,  1079.  • 

Against  an  accessary  to  a  piracy  before  the  fact,  1080. 
Against  an  accessary  to  a  piracy  after  the  fact,  1081. 
(See  Piracy,  Slave-trade.) 
RHODE  ISLAND, 

commencement  and  conclusion  of  indictment  in,  85,  &c. 
Indictments  in,  for: 

Violation  of  license  laws,  810. 
Treason  against,  1182. 
RIOT, 

general  frame  of  indictment  for,  846. 
Requisites  of  indictments  for,  846. 
Indictments  for : 

Affray  at  common  law,  847. 
Unlawful  assembly  and  assault,  848. 
Riot,  and  hauling  away  a  wagon,  849. 
Riot,  in  breaking  the  windows  of  a  man's  house,  850. 
Riot,  and  disturbing  a  literary  society,  under  Ohio  statute,  851. 
Obstruction  to  authorities,  under  Ohio  statute,  852. 
Preventing  proclamation  of  riot,  853. 
ftiot,  and  refusal  to  disperse^  854. 

Riot,  and  pulling  down  a  dwelling-house  in  the  possession  of 
prosecutor,  855. 
'  Riot,  and  false  imprisonment,  856. 

Disturbing  the  peace,  &c.,  on  land  occupied  by  the  United  States 

for  an  arsenal,  857. 
Disturbance  of  elections  in  Massachusetts,  858. 
Another  form  for  same,  859. 
Interrupting  a  judge  of  the  election  in  Pennsylvania,  860. 

[^For  corrupt  interference  with  elections,  see  1016.] 
Disturbing  a  religious  meeting,  under  the  Virginia  statute,  861. 
Same,  under  Rev.  Sts.  Mass,  ch.  130,  §  171,  862. 
Disturbing  a  congregation  worshipping  in  a  church,  at  common 

law,  863. 
Disturbing  same  in  a  dwelling-house,  864. 

Dressing  in  a  woman's  clothes,  and  disturbing  a  congregation  at 
*  worship,  865. 

Going  armed,  &c.,  to  the  terror  of  the  people,  at  common  law,  866. 
Carrying  a  dangerous  weapon,  under  Indiana  Rev.  Sts.,  867. 
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RIOT.  —  Continued. 

Maliciously  firing  guns  into  the  house  of  an  aged  woman,  and 

killing  a  dog  belonging  to  the  house,  868. 
Breach  of  peace,  tumultuous  conduct,  &c^  in  Vermont,  869. 
Refusing  to  aid  a  constable  in  quelling  a  riot,  870. 
Refusing  to  assist  a  constable  in  carrying  offender  to  prison,  871. 
(See  Prison  Breach,  Rescue,  Resistance  to  Officers  or 
Justice,  Etc.) 
RIOT  ACT, 

indictment  against  magistrate,  for  not  reading,  &c.,  898. 
RIVER, 

nuisances  to.  (See  Nuisance.) 

ROADS, 

nuisances  to,  notes  concerning,  674,  &c. 
Public,  what  to  be  considered  such,  674. 
Refusal  to  repair,  &c.,  781,  &c. 
Notes  concerning,  781,  &c. 

(See  Nuisance,  for  indictments  generally.) 
ROBBERY, 

general  frame  of  indictment  at  common  law,  410. 

Robbery,  the  prisoner  being  armed  with  a  dangerous  weapon. 

Mass.  Rev.  Sts.  ch.  125,  §  15,  411. 
Robbery,  the  prisoner  being  armed  with  a  dangerous  weapon,  and 
striking  and  wounding  the  person  robbed.    Rev.  Sts.  of  Mass. 
ch.  125,  412. 
Robbery,  not  being  armed.    Rev.  Sts.  of  Mass.  ch.  125,  §  15, 

413. 
Attempting  to  extort  money  by  threatening  to  accuse  another  of 
a  crime.    Rev.  Sts.  of  Mass.  ch.  125,  §  17,  414. 

SABBATH, 

profanation  of,  indictment  against,  756. 
SCOLD, 

common,  indictment  against,  779. 
SEAMAN, 

inflicting  cruel  and  unusual  punishment  on,  indictment  against 
oflicer  for,  925. 

Beating  and  wounding,  &c.,  926. 

Confining  in  hold  of  ship,  928.  ' 

Withholding  suitable  food  from,  929. 

Forcing  on  shore  in  foreign  port,  981. 

Leaving  in  foreign  port,  931. 
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SEAMAN.  —  (hntinued. 

(For  indictments  against  seamen  for  revolt,  misconduct,  &c.,  see 
Revolt,  Pibaoy.) 
SECRETING,  Etc., 

with  intent  to  defraud,  &c.,  507. 

Second  count    Same,  with  intent  to  defraud  and  prevent  such 
property  from  being  made  liable  for  payment  of  debts,  508. 
Third  count     Same,  not  specifying  property,  509. 
Fourth  count   Averring  intent  to  defraud  persons  unknown, 

510. 
Fifth  count     Same,  not  specifying  goods,  with  intent  to  de- 
fraud persons  unknown,  511. 
Sixth  count    Same,  with  intent  to  prevent  property  from 
being  levied  on,  512. 
Another  form  on  the  same  statute. 

First  count,  intent  to  defraud,  to  prevent  property  being  made 

liable,  &c.,  513. 
Second  count    Same,  with  intent  to  defraud  another  person, 

514. 
Third  count.    Secreting,  assigning,  &c.,  with  intent  to  de- 
fraud two,  &c.,  515. 
Fourth  count    Secreting,  &C.,  averring  creditors  to  be  judg- 
ment creditors,  516. 
Fifth  count     Same,  in  another  shape,  517. 
Fraudulent  conveyance  under  statute  Eliz.  c.  5,  s.  3,  518. 
Conspiracies  to  effect  the  same,  how  to  be  pleaded,  607. 
Indictment  for  same  at  common  law,  640. 
SEDITION   GENERALLY, 

conspiracies  to  excite,  1127, 1130,  et  seq. 
SEDITIOUS  WORDS, 

indictments  for,  961,  et  seq. 
SEDITIOUS  WRITINGS, 

indictments  for,  953,  et  seq. 
SEDUCTION, 

a  conspiracy  to  effect,  651,  652,  653. 
SELLING, 

by  false  weight,  indictment  for,  499. 
Of  wife,  conspiracy  to  effect,  indictment  for,  1004,  note. 
SERVICE  OF  WRIT, 

obstructing,  indictment  for,  885. 
SHERIFF, 

libel  on,  indictment;  for,  950. 

748 


Digitized  by 


Google 


INDEX. 

SHIP, 

ninning  away  with,  &c.        (See  Revolt,  Etc.) 
SLAVE-TRADE, 

violation  of  laws  concerning :  fitting,  equipping,  and  preparing, 

and  being  concerned  in  fitting,  &c.,  vessels  for  the  slave-trade 

in  ports  of  the  United  States,  as  master  or  owner,  under  the 

Act  of  20th  April,  1818,  §§  2,  3,  1082. 
Same,  but  leaving  out  allegation  that  offence  was  after  the  act, 

and  averring  defendant  caused  the  vessel  to  sail,  1083. 
Preparing  the  vessel,  &&,  1084. 
Aiding  and  abetting  in  preparing,  &c.,  1085. 
Serving  on  board  of  a  vessel  engaged  in  the  slave-trade,  under 

Act  of  10th  May,  1800,  §§  2,  8.     First  count,  the  vessel  being 

American,  1086. 

Second  count,  the  vessel  being  foreign,  1087. 
Third  count     Same,  stated  more  specially,  1088. 
Another  form  for  the  same,  1089. 
Fitting  out  slaver,  &c.,  1090. 
Forcibly  confining  and  detaining  negroes  taken  from  the  coast  of 

Africa,  with  intention  of  making  slaves  of  them,  and  for  mding 

and  abetting,  under  Act  of  15th  May,  1820,  §  5,  1091. 
Against  a  part  of  defendants  as  principals  and  the  others  as  ac« 

cessaries,  1092. 
Taking  on  board  and  receiving  from  the  coast  of  Africa,  negroes, 

&c.,  under  the  Act  of  20th  April,  1818,  §  4,  1093. 
Forcibly  bringing  and  carrying  away  negroes  from  the  coast  of 

Africa,  for  the  purpose  of  making  slaves  of  them,  under  Act 

of  loth  May,  1820,  §  4, 1094. 
SLITTING  NOSE, 

indictment  for,  193. 

small; 

selling  liquor  by.  (See  Tippling-hquses.) 

small-pox, 

exposing  a  child  infected  with,  indictment  for,  716. 
SMUGGLING, 

indictment  for,  1116. 
SOAP.  BOILING, 

indictment  against,  707. 
SODOMY, 

general  form  of  indictment  for,  191« 

Requisites  of  indictment,  191. 
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SOLDIERS, 

enticing  to  desert,  indictment  for,  1135. 
SOLICITATION  OF  CHASTITY, 

indicted  in  this  country,  705,  note. 
SOLICITING, 

servant  to  steal,  &c.,  459. 

To  commit  offence,  605,  et  seq. 

Witness  to  withhold  testimony,  &c. 

(See  Attempts  to  Commit  Offences.) 
SOUTH  CAROLINA, 

commencement  and  conclusion  of  indictment  in,  59,  &c. 
Indictments  in: 

Assault  with  intent  to  murder,  249. 

Larceny,  426. 

Receiving  stolen  goods  from  some  unknown  person,  457. 

Disorderly  house,  734. 

Against  commissioner  for  refusing  to  repair  road,  790. 

Fornication  and  bastardy  against  the  man,  1 002. 
SPECIAL  PLEAS.  (See  Pleas.) 

SQUARE,  PUBLIC, 

indictment  for  blocking  up,  690. 
STABBING.  (See  Assault.) 

STATE, 

foreign,  enterprise  against,  indictment  for,  1121. 

Treason  against.     ,   (See  Treason.) 

[See  generally  United  States  and  several  States  nominatim.'] 
STEALING.  (See  Larceny.) 

STOLEN  GOODS, 

receiving.        (See  Receiving  Stolen  Goods.) 
STREETS, 

nuisances  in,  notes  concerning,  674. 
(See  Nuisance.) 
SUBORNATION, 

of  perjury  in  prosecution  for  fornication,  indictment  for,  597. 

Of  perjury  in  prosecution  for  robbery,  indictment,  598. 

Of  perjury  in  action  for  trespass,  599. 

Corruptly  endeavoring  to  influence  a  witness  in  U.  S.  courts, 
indictment,  600. 

Corruptly  endeavoring  to  entice  a  witness  to  withdraw  from  pros- 
ecution of  felon,  indictment,  601. 

Corruptly  endeavoring  to  entice  a  witness  not  to  give  evidence 
before  a  grand  jury,  indictment,  602. 
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SUBORNATION.—  OlmftiiwifL 

Corruptly  endeavoring  to  entice  a  witness  to  withhold  his  testi- 
mony as  to  execution  of  deed,  indictment,  603. 
Corruptly  endeavoring  to  suhom  a  witness  to  give  evidence  on 

trial  of  an  action  of  trespass,  indictment,  604. 
Corruptly  endeavoring  to  suhom  a  witness  to  commit  perjury  in 

falsely  swearing  a  child  on  a  man,  indictment,  605. 
Corruptly  endeavoring  to  entice  a  witness  to  disohey  a  suhpcena 
before  grand  jury,  indictment,  606. 
SUICIDE, 

indictment  against  party  aiding  suicide,  as  principal  m  second 

degree,  107. 
Giving  deceased  poison,  and  thereby  aiding  her  in  suicide,  138. 
What  constitutes  guilty  agency  in,  1060. 
Attempt  to  commit,  1060. 
SUNDAY, 

profanation  of,  indictment,  756. 
SUPERVISOR, 

indictment  against  for  not  opening  road,  787. 
SWEARING,  PROFANE, 

indictment  for  as  a  nuisance,  688. 

TAVERN-KEEPER, 

indictment  against  for  not  receiving  travellers,  &c.,  911. 

Indictment  against  for  permitting  unlawful  gaming.  (See  Gaming.) 
TAX  COLLECTOR, 

fraudulent  insolvency  of,  910. 
TENNESSEE, 

commencement  and  conclusion  of  indictment  in,  88. 
Indictments  in : 

Larceny  of  bank  note,  431. 

Receiving  stolen  goods  from  some  unknown  person,  458. 

Violation  of  license  laws,  819. 
TICKET  IN  LOTTERY.        (See  Lottery.) 
TIMBER, 

indictment  for  felling  in  creek,  483 ;  see  701. 
TIME, 

how  to  be  pleaded,  2,  note. 
TIPPLING^HOUSES. 
Indictments : 

Presuming  to  be  a  common  seller  of  wine,  under  the  Maine 
statute,  792. 
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TIPPLING^-HOUSES.—  Cbnfontt^if. 

Selling  liquors  by  retail,  in  New  Hampshire,  798. 

Dealing  in  liquor,  &C.,  without  license,  under  §  1,  ch.  83,  Yermont 
Rev.  Sts.,  794. 

Selling  liquor  by  the  small,  under  same,  795. 

Selling  liquor,  &c.,  under  Mass.  Rev.  Sts.  ch.  47,  §  1,  796. 

Another  form  under  same  section,  797. 

Under  Rev.  Sts.  ch.  47,  §  2,  798. 

Same,  under  §  3,  799. 

Under  Rev.  Sts.  ch.  47,  §  2,  800. 

Another  form  under  same,  801. 

Another  form  under  same,  802. 

Another  form  under  Rev.  Sts.  ch.  47,  §  2,  where  defendant  is 
licensed  to  sell  wine,  &c.,  803. 

Another  form  under  same,  804. 

Another  form  under  same,  805. 

Another  form  under  same,  806. 

Selling  liquor  without  license,  under  Mass.  Rev.  Sts.  ch.  47,  §  3, 
807. 

Another  form  under  same,  808. 

Another  form  under  same,  809. 

Violation  of  license  laws  in  Rhode  Island,  810. 

Same  in  New  York,  811. 

Same  in  New  Jersey,  812. 

Same  in  Pennsylvania,  813. 

Another  form  for  same,  being  that  used  in  Philadelphia,  814. 

Same  in  Virginia,  815. 

Same  in  North  Carolina,  816. 

Same  in  Alabama,  817. 

Same  in  Kentucky,  818. 

Same  in  Tennessee,  819. 

Same  in  Mississippi,  820. 
TOKEN,  FALSE. 

(See  False  Pretences,  Cheats  at  Commoit  Law,  Etc.) 
TOLL, 

conspiracies  to  raise  the  price  of,  658. 

Collector,  indictment  against  for  extortion,  910. 
TOWNSHIP, 

indictment  against  for  not  repairing  highway,  781. 

How  indictment  must  be  drawn,  781,  &c. 
TRANSCRIPT, 

refusal  to  deliver,  indictment  against  magistrate  for,  901. 
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TREASON, 

indictments  for,  requisites  of  same,  1117. 

Levying  war  against  the  United  States,  with  overt  acts  :  the  first 
charging  levying  war  generally ;  the  second,  resisting  the  exe- 
cution of  a  particular  law  hy  preventing  the  marshal  from 
serving  process  ;  and  the  third,  resisting  the  same  hy  rescuing 
prisoners  taken  by  theT.marshal,  1117. 
Another  form  for  same,  ill8. 

Traitorously  adhering  to,  and  giving  aid  and  comfort  to  the  ene- 
mies of  the  United  States,  1119. 
Aiding  and  comforting  the  enemy,  with  overt  acts  specially  pleaded, 
consisting  of  sending  provisions  in  a  vessel  to  one  of  the  enemy's 
vessels,  1120. 
Illegal  outfit  of  vessel,  &c.,  against  a  foreign  nation,  &c.,  1121. 
Beginning,  setting  on  foot,  providing,  and  preparing  the  means  of 
a  military  enterprise  or  expedition,  against  the  territory  or 
dominions  of  a  foreign  prince,  1122. 
Enlisting  soldiers  in  the  United  States,  in  the  service  of  a  foreign 

prince,  1123. 
Conspiracy  to  impede  the  operation  of  certain  acts  of  Congress, 
1124. 
First  count     Conspiracy  alone. 
Second  count     Overt  acts;  rioting,  &c.,  1125. 
Third  count     Rescue  of  person  under  custody  of  marshal, 
1126. 
Conspiracy  to  raise  an  insurrection  against  the  United  States, 
1127. 

First  count,  by  advising  the  people  to  resist  the  execution  of 

the  excise  law. 
Second  count     Setting  up  a  liberty  pole  for  the  purpose  of 
inciting  the  people  to  sedition,  1128. 
Conspiracy  to  assemble  a  seditious  meeting.     First  count,  1129. 
Conspiracy  to  raise  an  insurrection  and  obstruct  the  laws.     First 

count,  llSO. 
Levying  war  against  the  State  of  Massachusetts,  1131. 
Conspiring  to  excite  an  insurrection  against,  and  to  subvert  the 
government  of  the  State  of  Rhode  Island,  with  overt  act,  con- 
sisting of  attempt  to  usurp  the  place  of  member  of  the  legisla- 
ture, &c.,  1132.   • 
Treason  against  a  State  before  the  federal  constitution.    Overt  act 
taking  a  commission  from  the  British  government  in  1778, 
1133. 
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TREASON.  —  Continued. 

Misdemeanor  in  going  into  the  city  of  Philadelphia  while  in 
possession  of  the  British  army,  1134. 

Enticing  XJnited  States  soldiers  to  desert,  1135. 

Against  a  deserter  and  the  person  harboring  him,  1136. 

Supplying  unwholesome  bread  to  prisoners  of  war,  1137. 
TREE, 

•^  indictment  for  cutting  down,  &c.,  476. 

TRESPASS.  (See  Malicious  Mischief.) 

TRIAL, 

ex  parte  statement  of,  indictment  for  publishing,  944. 

UNDERWRITERS, ' 

defrauding  by  destroying  vessel  at  sea,  575. 

Conspiracy  to  do  same,  639. 
UNITED   STATES   COURTS, 

commencements  and  conclusions  of  indictments  in,  3. 

Commencement  in  Massachusetts,  where  the  offence  ^^as  com- 
mitted on  board  of  an  American  vessel,  within  the  jurisdiction 
of  a  foreign  state,  3. 

Same  where  the  offence  was  committed  on  an  American  vessel 
within  the  jurisdiction  of  the  United  States,  4. 

Same  where  the  offence  was  committed  on  the  high  seas  on  board 
of  an  American  vessel,  5. 

Same  where  offence  was  committed  on  high  seas  on  board  of  a 
vessel  whose  name  was  unknown,  belonging  to  an  American 
citizen  whose  name  is  given,  6. 

Same  where  offence  was  committed  by  a  person  belonging  to  a 
vessel  owned  by  American  citizens  whose  names  are  known, 
the  vessel  at  the  time  lying  in  the  jurisdiction  of  a  foreign 
state,  7. 

Same  where  offence  was  committed  in  navy  yard,  8. 

Same  where  offence  was  committed  in  arsenal  or  armory,  9. 

Commencement  in  Southern  District  of  New  York,  10. 

Commencement  in  Eastern  District  of  Pennsylvania,  11. 

Commencement  in  District  of  Virginia,  12. 

Conclusion  in  District  of  Massachusetts,  13. 

Conclusion  in  Southern  District  of  New  York,  14. 

Conclusion  in  Eastern  District  of  Pennsylvania,  15. 

Conclusion  in  District  of  Virginia,  16. 

Final  count  averring  jurisdiction  in,  17,  18,  181,  note,  239,  note. 

749 


Digitized  by 


Google 


INDEX. 

UNITED  STATES  COJJRTS.— Gontinued. 

Final  count  where  the  offender  was  first  apprehended  in  the 
particular  district,  17. 

Final  count  where  the  offender  was  first  brought  into  the  particu- 
lar district,  18. 

Stabbing  and  drowning  on  high  seas,  147. 

Another  form  for  same,  with  commencement  and  conclusion  as 
adopted  in  New  York,  177. 

Murder  by  striking  with  a  handsgike,  with  commencement  and 
conclusion  as  adopted  in  Pennsylvania,  178. 

Murder  by  striking  with  a  glass  bottle  on  forehead,  with  com- 
mencement and  conclusion  as  adopted  in  Massachusetts,  179. 

Murder  against  a  mother  for  drowning  her  child  on  Long  Island 
Sound,  180. 

Murder  with  a  hatchet,  181. 

Murder  by  drowning,  182. 

Assault  with  beating  and  wounding  on  high  seas,  231. 

Assault  on  high  seas  by  binding  prosecutor  and  forcing  an  iron 
bolt  down  his  throat,  232. 

Same  with  dangerous  weapon,  235. 

Another  form  for  same,  236.  il 

Same  in  foreign  port,  the  weapon  being  a  Spanish  knife,  237. 

Forging  a  certificate  granted  by  collector  of  customs,  305. 

Forging  and  counterfeidng  American  coin,  336. 

Passing  same,  338. 

Attempting  to  pass  the  same,  340. 

Forging,  &c.,  half  dollars,  341. 

Passing  same,  342. 

Forging  foreign  coin,  345. 

Passing  same,  347. 

Debasing  U.  S.  coin  by  person  employed  in  mint,  348. 

Diminishing  same,  349. 

Larceny  in  navy  yard  of  U.  S^  417. 

I^arceny  on  high  seas,  418. 

Larceny  on  American  ship  at  the  Bahama  Islands,  420.  i  j 

Larceny  of  public  property  of  U.  S.,  444. 

Larceny  by  assistant  postmaster,  of  money,  doc.,  445. 

Destroying  vessel  at  sea  with  intent  to  defraud  underwriters,  576. 

False  swearing  by  party  enlisting,  578. 

False  swearing  at  custom-house,  579. 

False  swearing  in  justifying  to  bail  after  indictment  found,  580. 

Disturbing  peace,  &C.,  on  ground,  occupied  as  an  arsenal,  857. 
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UNITED  STATES  COVKTS.— ConHnued, 

Against  officer  of  vessel  for  inflicting  cruel  or  unusual  punish- 
ment on  one  of  the  crew,  925. 

Against  same  for  confining  a  boy  in  the  run  of  a  ship,  928. 

Against  same  for  refusing  suitable  food,  929. 

Against  same  for  forcing  seamen  ashore  in  a  foreign  port,  931. 

Against  same  for  leaving  seamen  in  a  foreign  port,  934. 

Offences  against  foreign  ministers,  976,  et  seq. 

Bribery  of  judge  of  U.  S.,  1014. 

Making  revolt,  1061. 

Endeavoring  to  make  same,  1062. 

Rioting  on  board  ship,  1068. 

Confining  master,  1069. 

Piratically  running  away  with  vessel,  1070. 

Breaking  and  boarding  ship,  &c.,  1076. 

Against  seaman  for  laying  violent  hands  on  his  commander,  &c., 
1078. 

Attempting  to  corrupt  seaman,  &c.,  1079. 

Against  accessary  to  piracy  before  the  fact,  1080. 

Against  accessary  to  piracy  after  the  fact,  1081. 

Offences  against  laws  prohibiting  the  slave-trade,  1082,  et  seq. 

Taking  on  board  negroes  from  Africa,  for  the  purpose  of  enslav- 
ing them,  1093. 

Forcibly  carrying  same  from  same,  for  same,  1094. 

Mail  robbery,  &c.,  1095,  et  seq. 

Obstructing  mail,  &c.,  1097. 

Opening  letters  in  same,  1098. 

Stealing  letter  from  same,  1099, 1100,  1101,  1102,  1103. 

Secreting  and  embezzling  from  United  States  mail  a  letter,  by 
person  connected  with  same,  1112. 

Smuggling,  <&c.,  1116. 

Treason  by  levying  war,  1117. 
UNLAWFUL  ASSEMBLY,  Etc., 

indictment  for,  857. 
UNUSUAL   PUNISHMENT, 

indictment  ngainst  officer  of  vessel  for  inflicting,  925,  et  seq. 
UNWHOLESOME, 

occupations,  &c.,  indictment  against,  705,  &c. 

Meat,  indictment  against  offering  for  sale,  759,  <&c. 

Food.  (See  Nuisance.) 

Food,  supplying  to  prisoners  of  war,  indictment  for,  1137. 
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USURPATION, 

in  Ohio,  1005,  1006. 

VENDUE, 

holding  without  authority,  indictment  for,  1010. 
VERMONT, 

commencement  and  conclusion  of  indictment  in,  25. 
Indictments  in : 

Uttering  and  passing  a  counterfeit  bank  bill,  dl9. 
Having  in  possession  forged  note  of  United  States  bank,  327. 
Counterfeiting  United  States  coin,  352. 
Burning  meeting-house,  406. 

Erecting  a  wooden  building  on  a  public  square  of  a  village  in,  691. 
Exposing  the  private  parts  in  an  indecent  posture,  770. 
Breach  of  peace,  tumultuous  conduct,  &c.,  869. 
Polygamy,  where  both  marriages  were  in  other  States  than  that  in 
which  the  offence  is  indicted,  994 
VESSEL, 

destroying  at  sea  with  intent  to  defraud  underwriters,  indictment 

for,  575. 
Conspiracy  to  do  same,  639. 
Indictment  against  captain  of,  for  bringing  into  port  person  with 

infectious  disease,  937. 
[For  indictments  against  captain  of  vessel,  see  Captain  ;  see  also 

Misconduct  op  Officers,  Slave-trade,  Etc.] 
[For  indictments  connected  with  revolt  on  vessel,  see  Revolt.] 
VIOLATION  OF  LICENSE  LAWS.     (See  Tippling.) 
VIRGINIA, 

commencement  and  conclusion  of  indictment  in,  53. 
Indictments  in : 

Forgery  of  a  note  of  a  bank  in  another  State,  335. 

Inducing  a  witness  to  withhold  his  evidence  as  to  the  execution 

of  a  deed  of  trust,  603. 
Violation  of  license  laws,  815. 
Selling  lottery  ticket,  842. 
Disturbing  n  religious  meeting,  861. 

Against  an  uncle  and  niece  for  an  incestuous  marriage,  as  a  joint 
offence,  1000. 
VOLUNTARY  ESCAPE.    (See  Escapes.) 
VOTE, 

giving  double  at  election,  indictment  for,  1021. 
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VOTER, 

indictment  against  for  false  swearing  at  election,  589. 
VOTING, 

illegal  at  election,  indictment  for,  1019. 

WAGES, 

conspiracy  to  raise  the  price  of,  nature  of  offence,  £56,  note. 
Indictment  for,  656,  657. 
WAGON, 

hauling  away,  and  riot,  <&c.,  indictment  for,  852. 
WAGONS, 

permitting  to  obstruct  streets,  indictment  for,  683. 
WARRANT, 

obstruction  of  service  of.     (See  Writ.) 
WATERCOURSE, 

indictment  against  a  town  for  suffering  it  to  be  corrupted,  784. 
WATERCOURSES, 

nuisances  to,  notes  concerning,  674,  note. 
Indictments  for  obstructions  to,  698. 
WEIGHT. 

Indictment  for  selling  by  false  weight,  499. 
WIFE, 

conspiracy  to  sell,  indictment  for,  1004,  note. 
WITNESS, 

endeavor  to  corruptly  influence,  indictment,  600. 

Endeavor  to  entice  to  withdraw  from  a  prosecution,  indictment, 

*601. 
Endeavor  to  persuade  not  to  give  evidence  before  grand  jury,  in- 
dictment, 602. 
Endeavor  to  induce  to  withhold  his  evidence  as  to  execution  of 

deed  of  trust,  indictment,  608. 
Endeavor  to  suborn  in  a  civil  case  in  Massachusetts,  indictment, 

604. 
Endeavor  to  solicit  falsely  to  swear  a  child  upon  another,  indict- 
ment, 605. 
Endeavor  to  solicit  to  disobey  a  subpoena  to  testify  before  grand 

jury,  indictment,  606. 
Conspiracy  to  induce  to  withhold  his  testimony,  indictment,  672. 
(See  Perjury,  Subornation  op  Pehjurt.) 
WOMAN'S   CLOTHES, 

dressing  in  and  disturbing  congregations,  indictment  for,  865. 
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seditious,  indictments  for,  961,  et  seq. 
WORKMEN, 

conspiracy  by  to  raise  price  of  wages,  indictment  for,  656,  657. 

Pleading  of  same,  656,  note. 

Conspiracy  by  to  prevent  their  masters  from  employing  appren- 
tices, indictment  for,  657. 
WHIT, 

obstructing  service  of,  indictment  for,  884,  885. 
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